TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIiA VIET NAM
TINH SOC TRANG Poc 1ap - Tw do - Hanh phic

Ban 4n s6: 04/2021/DS - PT
Ngay: 12 — 01 — 2021
VIV tranh chip doi lai quyén
sir dung dét

, ~ NHAN DANH )
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH SOC TRANG

- Thanh phéin Hpi dong xét xir phiic tham gom co:

Tham phdn — Chii toa phién toa: Ong Nguyén Vin Toan.

Cdc Tham phan: Ba Truong T6 Huong.

Ong Nguyén Thanh Hitu.

- Thu ky phién toa: Ong Nguyén Van Ut — Thu ky Toa 4n nhan déan tinh Séc

Trang.
- Dgi di¢gn Vién kiém sdt nhan dén tinh Séc Trang tham gia phién toa: Ba

Nguyen Thi Thanh Quyén — Kiém sat vién.

Trong cac ngay 25 thang 9, ngay 18 thang 11, ngay 14 thang 12 nam 2020 va
ngay 12 thang 01 ndm 2021, tai try s Toa an nhan dan tinh Soc Trang xét xtr phic
tham cong khai vy an thy 1y s6: 202/2019/TLPT — DS ngay 27 thang 12 nam 2019
veé vi¢c tranh chap doi quyén st dung dat.

Do Ban 4n dan sy so tham sb: 26/2019/DS — ST ngay 15/11/2019 ctia Toa 4n
nhan dan huyén Tran B¢, tinh So6c Trang bi khang cao.

Theo quyét dinh dua vu an ra xét xir phiic tham sb: 95/2020/QP — PT ngay 21
thang 7 nam 2020 cua Toa an nhan dan tinh Séc Trang, gitra cac duong su:

- Nguyén don:

1. Ba Tréan Thi H, sinh ndm 1947; dia chi: S6 11, dwong L, khom K, phuong
T, thanh pho S, tinh So6c Trang (CO mat).

2. Ba Tra:in Thi A, sinh nam 1946; dia chi: Sb 29, ép T, xa N, huyén D, tinh
Soc Trang (Chét ngay 16/11/2017).

Ngueoi ké thira quyén va nghia vu t6 tung ciia ba Tran Thi A:

2.1. C)ng Tran Vian G, sinh nam 1970; dia chi: Sé 29, ép T, xa N, huy¢n D,
tinh Soc¢ Trang (Co mat).

2.2. C)ng Tr?m Vin T, sinh nim 1964; dia chi: S6 31, ép T, xa N, huyén D,
tinh Soc Trang (Vang mat).



2.3. Bél,Trz‘Am Thi A, sinh nam 1968; dia chi: Sb 40, ép T, xa N, huyén D, tinh
Séc Trang (Vang mat).

3. Ong Tran Vin G, sinh ndm 1970; dia chi: S6 29, ép T, xa N, huyén D, tinh
Soc Trang (CO mat).

4. Ong Irﬁn Van T, sinh nam 1964; dia chi: Sé 31, ép T, xa N, huyén D, tinh
Séc Trang (Vang mat).

5. Ba Tran Thi N, sinh nam 1966; dia chi: S6 68, ap T, xd N, huyén D, tinh
Soc Trang (Chét ngay 23/01/2018).

Ngueoi ké thira Quyén va nghia vu t6 tung ciia ba Tran Thi N:

5.1. Ong Triéu Vin I, sinh nim 1958; dia chi: Ap T, xa N, huyén b, tinh Soc
Trang (Vang mat).

5.2; Ba Triéu Thi E, sinh nam 1987; dija chi: Ap T, xa N, huyén B, tinh Soc
Trang (Vang mat).

5.3; Ba Triéu Thi A, sinh nam 1989; dia chi: Ap T, xa N, huyén D, tinh Séc
Trang (Vang mat).

5.4; Ba Triéu Bich O, sinh nam 1991; dia chi: Ap T, xa N, huyén D, tinh Sé6c
Trang (Vang mat).

5.5. Em Tri¢u Thi E, sinh nam 2006; dia chi: Ap T, xa N, huyén D, tinh Soc
Trang (Vang mat).

Ngueoi dai dién hop phdp ciia em Triéu Thi E: Ong Triéu Vin I; dja chi: Ap
T, xa N,,huyén b, tinh Soc Trang, 1a nguoi dai di¢n theo phéap luat (Cha cua em
The). (Vang mat).

6. Ba Tran Thi A, sinh nam 1968; dia chi: S6 40, 4p T, xa N, huyén D, tinh
Soc Trang (Vang mat).

- Bi don: Ba Nguyén Thi S, sinh ndm 1963; dia chi: S6 84, ap T, xd N, huyén
b, tinh S6c¢ Trang (C6 mat).

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Ong Huynh Vin U, sinh nim 1964; dia chi: S6 84, 4p T, xa N, huyén D,
tinh Soc Trang (C6 mat).

2. Ong Huynh Quoc L, sinh ndm 1990; dia chi: S6 84, 4p T, x4 N, huyén b,
tinh Soc Trang (Vang mat).

3. Ba Tran Thi C; dia chi: Ap T, x3 N, huyén B, tinh Soc Trang (Vang mit).

4, C)ng Nguyén Vin O, sinh nim 1972; dia chi: Ap T, xa N, huyén D, tinh Soc
Trang (Vang mat).

5. Ong Nguyén Vin X; dia chi: Ap T, xd N, huyén D, tinh Séc Tring (Ving
mat).

6. UBND xa N, huyén B, tinh Soc Trang; dia chi: Ap T, xa N, huyén D, tinh
Soc Trang.



Nguoi dai dién hop phap ciia UBND xd N: Ong Lé Vin Y; dia chi: Ap T, xa
N, huyén D, tinh Séc Trang, la nguoi dai dién theo iy quyén (Van ban uy quyén
ngay 16/5/2019). (Vang mat).

7. 0Ong Ngé Van U L (Ving mat).

8. Ong Ngo Vian U (Ving mit).

9. Ba Nguyén Thi Z, sinh nam 1961 (Vang mat).
10. Ba Nguyén Thi O, sinh nam 1966 (Ving mat).
11. Ba Nguyén Thi b, sinh nam 1971 (Ving mat).
Cung dia chi: Ap T, xa N, huyén D, tinh Séc Tring.

12., Bé} Nguyén Thi B, sinh nam 1975; dia chi: S6 578/7, duong N, quan G,
thanh pho H6 Chi Minh (Vang mat).

- Ngueoi khdng cdo: Ba Tran Thi H va 6ng Tran Van G 1a nguyén don.
NOI DUNG VU AN:

Theo Ban an so tham va cac tai liéu c6 trong ho so vu an, ndi dung vu an dugc
tom tat nhu sau:

- Theo don khdi kién ngay 13/8/2015 ciia cac nguyén don ba Tran Thi H, ong
Tran Vin G, ong T ran Van T, ba Tran Thi A cung nhu’ trong qud trmh gidi quyet vy

an tai toa thi cdc nguyén don, nguoi ké thira quyén va nghia vu t6 tung ciia cdc
nguyén don ba Tran Thi A, ba Tran Thi N trinh bay:

Ong Tran Van J (P4 chét vao ndm 1960) va ba Duong Thi K (D4 chét vao
nam 1964) 6ng ba c6 02 ngudi con la ba Tran Thi H va ong Tran Van P (P4 chét
vao nam 2007).

Ba Tran Thi H, ba Tran Thi A (Vo 6ng Tran Vin P) va cac con dng Tran Vian
P la 6ng Tran Van G, ong Tran Van T, ba Tran Thi N, bd Tran Thi A trinh bay su
viéc nhu sau: Ong, ba, cha, me cua cac nguyén don c6 mot phan dat khoang 8.000m?
thudc thira 194, to ban d6 s6 06 dét toa lac tai 4p T, x3 N, huyén B, do 6ng Tran Vin
J dmg tén trong s dia chinh (Phan dat nay dung lam dat nhi ty tir trudc ndm 1965
cho t6i nay) sau khi ong Tran Vian J va ba Duong Thi K chét thi 6ng Tran Van P va
ba Tran Thi H dimg ra quan 1y phan dat nay, dén nam 1971 ba Tran Thi H theo
chbng vé thanh phé Séc Tring sinh séng thi phan dat nay do 6 ong Tran Vian P quan
ly. Pén nam 1983 éng P c6 chuyen nhuong cho ong Nguyen Van D (Cha ba S)
1.000m? dat trong dién tich dat néu trén, gia dinh 6ng D cit nha & trén dat, sau khi
Ong D chét thi phan dat nay do con 6ng D 1a ba S quan 1y, str dung. Toan bd phan
dat md ma va phan dat trong sau khi ong P Chuyen ‘nhuong cho 6ng D hién nay con
lai dién tich khoan 4.037,2m? hién nay trén phan dat nay c6 khoang 30 ngdi mg cua
gia dinh cac nguyén don. Trong qua trinh s dung phan dat da sang nhuong cho ong
D, ba S lai xay dyng thém mét can nha va trong cay Ién ca phan dat mo ma cua gia
dinh cac nguyén don, lac dau ba S cat nha tam, dén nam 2012 ba x4y nha cap 4 dién
tich khoang 100m?, ngang 05m, dai 20m, hién nay ba S trong cay bach dan, dira,
chudi va nhiéu ciy dn qua khac 1én phan dat tréng va ca phan mo, khi cac nguyén



don tién hanh chon cit ngudi than thi ba S ra ngin can, ba néi néu chit cdy trén dat
dé chon cat nguoi than thi cac nguyén don phai tra gia trj cdy trong cho ba, cac
nguyén don nhan thdy viéc ba S ngin can khong cho cac nguyén don st dung phan
dat trén 1a hoan toan khong dung, bai vi day 1a phan dit cua gia dinh cac nguyén don
su dung tur trude nam 1965.

Nay cac nguyén don yéu cau toa giai quyét budc ba Nguyén Thi S va gia dinh
thdo do nha, chat bd cay trong trén phan dét cua cac nguyen don va giao tra cho céac
nguyén don phan dat tranh chap c6 dién tich 4037,2m? (Theo bién ban xem xét, thim
dinh tai chd thi phﬁn dat dang tranh chép c6 dién tich thuc té 1a 5.432,8m?, chua trir
dién tich md ma) thudc thira dat sb 194, to ban dd sb 06, dat toa lac tai ép T, xa N,
huyén D, tinh S6c Trang.

- Theo bi don ba Nguyén Thi S trinh bay:

Phan dt gia dinh ba dang ¢ tai thira dat s6 194, to ban d6 sb 06, dat toa lac tai
ap T, xd N, huyén B, tinh Séc Trang la cia cha ba Nguyén Van D mua cia 6ng Tran
Vian P vao nam 1978, lic mua khong c6 1am gidy to nhung c6 nhimg ngudi 1an can
biét, khi mua 1a mua mot miéng dat 16n khoang 6.000m? sau nay do Nha nudc lam
duong di ngang chia dat thanh hai miéng, miéng dat gia dinh ba dang & dién tich hon
4.000m? (Pang tranh chap) va mot miéng nho bén kia duong do em ba dang & khong
c6 tranh chap. Trén phan dat hién nay ngoai ba ra con co me ba va em ba 0. Gia dinh
ba mua ndm 1978 va & tir d6 dén nay. Do d6, qua yéu cau khoi kién ciia nguyén don
thi bi don khong dong ¥ vi phan dat trén 14 cta bi don.

- Do véi nguoi co quyén loi, ‘nghia vy lién quan 0ng Huynh Van U, 6ng Huynh
Quéc L, ba Tran Thi C, ng Nguyén Van X, ng Nguyén Van O trinh bay:

Théng nhat véi 10i trinh ctia ba Nguyén Thi S, khong c6 ¥ kién gi khac.
- Déi v6i nguoi ¢é quyén loi, nghia vu lién quan 6ng Ngé Vin U trinh bay:

Phan dét gia dinh 6ng dang o tai thira 195 13 ctia cha 6ng dé lai cho ong va
Ngb Vin U L, trong qué trinh sir dung khong c6 tranh chap v6i phan dat ma ba H va
ba S dang tranh chap, khi Toa 4n xuéng do dac do dung hién trang dat dang tranh
chap khong c6 do qua dat ong.

- Doi voi nguoi co quyén loi, nghia vu lien quan Ngo Van U L:

Toa 4n da tong dat hop 18 cac van ban té tung cho 6 ‘6ng Ngo Van U L nhung
ong L khong co van ban guri cho Toa an dé trinh bay ¥ klen vé yéu cau khoi kién va
khong dén tham gia phién hop kiém tra viéc giao ndp, tiép can, cong khai chimg ctr
va hoa giai cling nhu tham gia phién toa theo triéu tap.

- Newoi dai dién hop phdp ciia nguoi c¢é quyén loi, nghia vu lién quan UBND
x& N trinh bay:

Phan dat dang tranh chép tai thira dat s6 194, to ban d6 s6 06, tir trudc dén
nay UBND x3 khong c6 quan Iy phan dat nay, do truéc day khi kiém ke, thong ké
khong x4c dinh dugc chi sir dung nén méi ghi 1a UBND x4 quan ly. Phan dét trén
gia dinh ba Tran Thi H khong cé quan 1y nhung trén phan dat tranh chap c6 mot so
md mi cia gia dinh ba H va ctia nhiing nguoi dan trong x4.



, Su viéc da duoc Toa an phén’dén huyén Tran Dé, tinh Séc Trang thu ly, gié}i
quyét tai Ban an dan su so tham so: 26/2019/DS — ST ngay 15/11/2019 da quyét
dinh:

Can ctr vao khoan 9 Diéu 26, diém b khoan 1 Diéu 35, khoan 3 Diéu 36 va
diém a khoan 1 Diéu 39, khoan 1 Diéu 91, khoan 1 Diéu 161, khoan 1 Diéu 165,
khoan 1 Piéu 273, khoan 1 Piéu 280 Bo luat T6 tung dan su nam 2015; Phap lénh
s6: 10/2009/PL-UBTVQH12 ngay 27/02/2009 ctia Uy ban Thuong vu Qudc hodi quy
dinh vé an phi, 1 phi Toa 4n.

Tuyén xir: Khong chap nhéan yéu cau khoi kién cua cac nguyén don Tran Thi
H, Tran Van G, Tran Van T Tran Thi A, Tran Thi N vé viéc yéu cau bi don Nguyen
Thi S tra lai dién tich 5.432,8m? thudc thira dat sb 194 (Theo do dac c6 mot phan
thira 197, 195, 193 va thira 194), t& ban dd s6 06, dat toa lac tai 4p T, xa N, huyén
D, tinh S6c¢ Trang.

Ngoai ra, Ban an dan sy so tham con tuyén vé an phi dan su so tham, chi phi
t0 tung va quyén khang cdo cua cac duong su theo quy dinh cua phap luat.

Ngay 25/11/2019, nguyén don ba Tran Thi H va 6ng Tran Vin G c¢6 don khang
&0 toan b Ban an dan sy so tham sb: 26/2019/DS-ST ngay 15/11/2019 cta Toa an
nhan dan huyén Tran Dé, tinh Soc Trang. Yéu cau Toa an nhan dan tinh Soc Tring
x€t xur phic tham theo hudng huy toan bo ban an dan sy so tham hodc sira toan bd
ban 4n dan su so thim 1a chép nhan toan by y€u cau khai kién caa ong, ba va budc
ba S cung tat ca nhimg nguoi trong ho cta ba S tra lai phan dat nghia dia cho gia toc
ctia Ong, ba co dién tich 5.432,8m?, thudc thira dat sb 194, t& ban do sd 06, loai dat
ND, toa lac tai ap T, xa N, huyén D, tinh Soc Trang.

Tai phién toa phic tham, nguyén don ba H va Ong G khong rat don khoi kién
va khong thay d6i, bo sung hodc rat don khang cao; dong thoi, cho rang khi khai
kién thi cac nguyén don khong biét phan dat tranh chap c6 dién tich 5.432,8m? bao
gom ca 04 thira dat (Trong d6, mot phan thira dat s6 193, 195, 197 va toan bo thua
dat so 194), nén van gitt nguyén yéu cau d6i Vol phan dét tranh chap ké ca 04 thua
dat nhu vira néu. Ngoai ra, ba H va 6ng G cho rang nhimg nam chién tranh c6 nhiéu
ngudi dén cat nha ¢ trén phﬁn dat tranh chap, & mot thoi gian roi bo di, gia dinh ba
S thi ¢ sau ndy; trén phan dat tranh chap c6 01 cin nha va 01 nha sta xe cta ba S;
ong, ba dong y 6n dinh cho ba S phan dat gén lién v6i can nha & va nha sira xe 0
dién tich 608m? (Theo Bién ban xem xét, tham dinh b6 sung ngay 07/5/2020); phan
dat con lai thi tra cho gla toc ctia ong, ba; ba S va ong U khong dong v véi yéu cau
khang cao cua ba H va 6ng G; cac du’O’ng su khong tu thoa thuan duoc véi nhau vé
viéc giai quyét toan bo nodi dung vu 4&n.

Tai phién toa, Kiém sat vién phat biéu y kién ctia Vién Kiém sat nhan dan tinh
Soc Trang la trong qua trinh giai quyét vu 4n & giai doan phiic tham va tai phién toa
phuc tham thi HDXX, Thu ky Toa 4n va nhitng ngudi tham gia t6 tung da chap hanh
dang phap luat vé to tung. Vé noi dung vu an, can ct vao céc tai li€u, chiing cur co
trong hd so vu an, két qua tranh tung tai phién toa va cac quy dinh phap luét co6 lién
quan dé nghi HDXX chip nhan mot phan don khang céo cta ba H va ong G va ap
dung khoan 2 Diéu 308 Bo luat T6 tung dan sy ndm 2015 dé stra Ban 4n dan sy so



thAm cua Toa 4 an nhan dan huyén Tran D&, tinh Séc Tring theo huong la chap nhén
mot phan yéu cau khai kién cta cac nguyén don ddi véi phan dat md ma.

NHAN DINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u c6 trong hd so vu an duge tham tra tai phién
toa va can ctr vao két qua tranh luén tai phién toa, HDXX nhén dinh:

[1] Tai phién toa lan thr tu (Sau khi tam ngimg), 6ng Tran Van T, ba Tran Thi
A, 6ng Triéu Vian I, ba Triéu Thi E, ba Triéu Thi A, ba Triéu Bich O, em Triéu Thi
E, ba Tran Thi A, 6ng Huynh Qudc L, ba Tran Thi C, 6ng Nguyén Van O, 6ng
Nguyén Vin X, nguoi dai dién hop phap cia UBND xa N la 6ng Lé Van Y, 6ng Ngo
Van U L, 6ng Ngb Van U, ba Nguyén Thi Z, ba Nguyén Thi O, ba Nguyén Thi D,
ba Nguyen Thi B ving mit khong rd ly do, nén HbXX cén cur vao khoan 3 Diéu 296
Bo luat TH tung dan sy nam 2015, tién hanh xét xr vu an theo thu tuc chung.

[2] V& ngudi khang cdo, ndi dung, hinh thirc don khang cdo va thoi han khang
céo ciia ba H va dng G 1a ding quy dinh tai Piéu 271, Piéu 272 va khoan 1 Piéu
273 B luat T6 tung dan su nam 2015, nén khang c4o hop 1€, dugc Toa an chép nhan
va tién hanh xét xtr phuc tham theo quy dinh ctia phap luat.

[3] P6i v6i mot phan thira dat s6 193 do ba Tran Thi C va con bé tén Nguyén
Vin O va Nguyén Vin X dang quan ly, sir dung; mot phan thta dat so 195 do Ong
Ngbé Vin M quan 1y, st dung (Do dng M da chét, nén cac con 6ng M gom Ong Ngb
Van U L, Ong Ng6 Van U dang quan ly, sur dung); mot phan thtra dat s 197 va toan
bo thura dats6 194doap T ‘quan ly (Nguoi dai dién hop phép 2 UBND xa N), nhung
thue té do ba Tran Thi Sudi va chong ba tén Huynh Van U, con ba tén Huynh Quoc
L dang quan 1y, sir dung. Pdng thoi, ba S cho rang toan bd dién tich dat tranh chép
la do 6ng Nguyén Vin D (Pa chét) nhan chuyén nhuong ciia ong Tran Van P (D3
chét); nén Toa 4n da dua ba Con, 6ng L, 6ng Ut, UBND x4 N, 6ng U, 6ng O, 6ng O,
6ng X, vo va cac con ciia 6ng D vao tham gia t6 tung day du theo quy dinh tai khoan
4 Piéu 68 Bo luat T6 tung dan sy nam 2015; con vg va cac con cua 6ng P déu tham
gia t6 tung véi tu cach khoi kién va ké thira quyén va nghia vu t6 tung trong vu 4n.

[4] Theo don khéi kién ba H, 6ng G va nhitng nguoi dong khoi kién khac yéu
cau budc ba S cung tit ca nhitng nguoi trong ho cta ba S tra lai phan dat nghia dia
cho gia toc cua 6ng, ba theo do dac thuc té 6 dién tich 5.432,8m?, thudc thira dat sd
194, to ban d6 s6 06, loai dat N, toa lac tai 4p T, xa N, huyén D, tinh Soc Tring.
Tuy nhién, khi khoi kién thi cic nguyén don khong thé biét phan dit yéu cau tra lai
bao gdm mot phan thira dat s6 193, 195, 197 va toan bo thira dat sb 194, nay cac
nguyén don tiép tuc yéu cau d6i véi dién tich 5.432,8m? bao gdm mot phan thira dat
50 193, 195, 197 va toan bo thira dat s6 194 nhu vira néu (Nhung dong y 6n dinh cho
ba S phan dat gan lién voi cin nha co dién tich 608m?) 1a khong vuot qua pham vi
yéu cau khoi kién ban dau theo quy dinh tai khoan 1 Diéu 244 Bo luat T6 tung dan
sunam 2015.

[5] D6i voi toan bo thira dat sé 194 va mot phan thira dat s6 197 do 4p T quan
ly. Tai Cong van s6 486/PTNMT, ngay 03/11/2016 (BL s6 173) va Cong van sb
108/PTNMT, ngay 05/10/2017 (BL s6 201) xac dinh: Thira dat s6 194, t& ban d6 sd
06, loai dat Nghia dia (N*), hién nay chwa cap Gidy chimg nhan QSDD cho ai (Ké



ca UBND x4, nguoi dai dién quan ly dat cong cong). Tuy nhién, theo nguoi dai dién
hop phap cua UBND Xa N (BL s6 349 — 350) xac dinh: Thura dat s6 194, to ban dd
s6 06, trén s6 muc ké ghi 4p quan ly va nguoi dai dién hop phap la UBND xa quan
1y 14 do qua trinh kiém ké, thong ké dat dai trudc d6 khong xac dinh duoc chu st
dung dat, con thuc té tir truée dén nay UBND x4 khong c6 quan 1y phan dét nay.
Pong thoi, tai Cong van 5O 79/PTNMT, ngay 24/6/2020 xac dinh: Thura dat s6 194,
td ban d6 sd 06 khong c6 quyét dinh quy hoach 1am nghia dja (N gh1a trang nhén
dan), khong c6 quyét dinh thanh 1ap nghia dia (Nghia trang nhan dan); “Thita dat so
197 khong phai la dat nghia dia (Nghia trang nhdn dan), theo danh sdach ho chua
dang ky thi ghi la dp quan ly”. Mat khac, tai Cong van s6 146/PTNMT, ngay
10/11/2020 xac dinh: Tat ca cac noi dung da cung cap dua trén co so phap ly duy
nhét 13 ho so do dac, lwu trir cua 03 cap: X4&, huyén va tinh, phong TNMT khong t6
chtrc xac minh thyc té. Trén co s yéu cau xac dinh dat tranh chap cua Toa an ngay
14/10/2020, phong TNMT xéc dinh: Sau khi x4c minh thuc té tai dja phuong noi c6
dat va khao sat tai thira dat s6 194, to ban dd sb 06, ap T, xd N; ddng thoi, ddi chiéu
v6i Quyét dinh s6 385/Qb-UBND, ngay 18/02/2019 cua UBND tinh Soc Trang phé
duyet phuong an sap x&p, xtr Iy nha, dat trén dia ban huyén D xéac dinh: “Thira dat
so 1 94 10 ban do s6 06 khéng thude dat cong, ciing khong thude dat nghia dia cong
céng ”’; hién tai dat co nguoi sir dung, tuy nhién chua xac dinh chu stir dung hop phap
1a ai, trong d6 c6 nha 6 va c6 mé6 ma rai rac. Do do, cac phan dat tranh chap nhu da
néu trén 13 thudc thim quyén giai quyét cuia Toa an nhan din cac cip theo quy dinh
tai diém b khoan 2 Diéu 203 Luat Dat dai nam 2013.

[6] Xét khang cao cua bd H va 6ng G vé viéc yéu cau Toa an nhan dan tinh
Soc Tring xét xu phuc tham theo hudéng hily toan bo Ban an dan sy so tham cua
TAND huyén Tran Bé. Xet thay, nhu nhan dinh tai muc [4] va [5] x4c dinh 1a khong
vuot qua pham vi yéu cau khoi kién ban dau theo quy dinh tai khoan 1 Diéu 244 Bo
luat T tung dan su nam 2015 va cac phan dét tranh chap khong thudc dat cong,
cling khong thudc dat nghia dia cong cong, nén ba H va éng G khang céo yéu cau
huy toan by Ban an dan su so tham caa TAND huyén Tran Dé 1a khong c6 can cu,
nén khong dugc HDXX chép nhan.

[7] Xét khang cao cua bd H va dng G vé viéc yéu cau Toa an nhan dan tinh
Soc Trang xét xir phuc tham theo hudng sira toan bd ban an dan sy so tham 1a chap
nhan toan bd yéu cau khoi kién ctia ong, ba va budc ba S cung tat ca nhitng ngudi
trong ho cua ba S tra lai phan dat nghia dia cho gia tc cua 6ng, ba c6 dién tich
5.432, 8m2 thudc mot phan thira dat s6 193, 195, 197 va toan bd thira dat s 194, to
ban dd s6 06, loai dat ND (Nhung dong ¥ 6n dinh cho ba S phan dit gan lién vé6i can
nha co6 dién tich 608m2) toa lac tai ap T, x& N, huyén D, tinh Séc Trang. Xeét thay,
vé nguodn gbc dat: Theo cac nguyén don cho rang phan dat co dién tich 8.000m?,
thudc thira dat sb 194, t& ban do sd 06, toa lac tai ép T, xa N, huyén D, tinh Soc
Trang c6 ngudn gdc 1a cua cha me ba H tén 6ng Tran Vian J va ba Duong Thi K
(Phan dét nay dung lam nhi ty tir trudc nam 1965 cho tdi nay) cha ba H chét nam
1960, me ba H chét naim 1962; khi cha me ba H chét thi ba H va ngudi anh tén Hiép
dtng ra quan 1y. Dén nam 1983, dng P c6 chuyén nhuong cho dng D (Cha ba S) dién
tich 1.000m?, sau khi chuyén nhwong dién tich con lai 1a 4.037m?, thudc thira dat s6
194, t ban d6 sb 06; theo do dac thuc té c6 dién tich 5.432,8m? (Chua trur dién tich



md ma); nay c4c nguyén don yéu cau bi don tra lai phan dit nay, nhung dong y dé
lai cho bi don phan dat gin lién v6i nha va nha sira xe do bj don dang quan 1y, sir
dung. Con bi don ba S thi cho rang phan dat tranh chap 1a do cha cta ba tén Thudng
ba chet) nhan chuyén nhuong cua 6ng P khoang 6.000m? vao nim 1978, khong co
lam gidy to, tir khi sang gia dinh ba quan 1y, str dung cho den nay; trén dat c6 nha
clia ba va nha stra xe cua con ba; ba khong ddng v voi yéu cau khoi kién cliia nguyén
don. Mac du, ba H ¢6 cung cap gidy xac nhén cta nhing ngudi lam ching gém: Ong
Pham Vin Tiéu va 6ng D6 Vin Bao (BL sb 235), 6ng Tiéu va ong Bao xac dinh
phan dat thudc thira 194, to ban do s6 06 ¢6 ngudn gde 1a cta 6ng J va ba Liéu (Cha,
me ba H) khai pha, ba S chi 14 ngudi ¢ déu. Déng thoti, sau khi khang cao ba H co
yéu cau xac minh nhimg nguoi lam chimg gom: Ong Triéu Van NH xac dinh phan
dat tranh chip ciing nhu md ma trén dat ong khong biét 1a cua ai, md ma co tir trude
nam 1944 va sau nay; 6ng bang Van CH, xac dinh ngudn gdc phan dat tranh chép
1a cua 6ng J, mAay nam con chién tranh dét nay la dat ring, cha me ba S vao khai pha
su dung dén nay, trén dat tranh chap c6 nhiéu mdé ma nhung ong khong biét cua ai,
mo ma ndy chon cat lau r01 vi 12 nhi ti ngudi ta thay trong thi chon cat; 6ng Pham
Van EU xéc dinh nguon gbc phan dat tranh chap 1a cua 6ng J chét dé lai cho ong P,
trén dat O nhiéu md ma co tir thoi phap thude, cé6 md ma caa nguoi than ba H va
cling c6 md mé ngudi khac & xom; 6ng Ngb Van AB xac dinh ngudn gbc phan dat
tranh chap la ctia 6ng J chet dé lai cho 6ng P, phan dat nay la nhi ti, sau nay nguoi
ta 14y cbt, hién nay con md ma cta nguoi than ba H va ba S, phan dat nay 6ng D
nhan chuyén nhuong cua ong P. Con phia ba S cling co6 cung cap nguoi lam ching
1a ng Lé Phudc DU (BL s6 237), 6ng Da xac dinh thoi diém nam 1978 — 1979 6ng
lam pho Ban nhén dan, kiém Truong ban tai chinh 4 ap T, Ong D xuyén di van dong
thu thue va dng c6 gap ong P va nghe dng P ndi 1a c6 chuyen nhuong vinh vién phan
dat md ma cho 6ng D, sau d6 6ng D 1én bao ngan va trong dira, nudi ca tir nim 1979.
Nhung ngoai 101 trinh bay thi cac bén duong su cling nhu nguoi lam ching khong
ai cung cap duoc tai liu, chimg ctr dé chirng minh cho 15i trinh bay ctia minh 1a co
can cu va hop phap. Trong khi do, phan dt tranh chap do phia gia dinh ba S quan
ly, str dung tir nam 1978 den nay, qua trinh su dung c6 rat nhiéu md ma dugc chon
cat trén dat va mot s6 md ma da duogc lay cdt di noi khac, hién nay con lai 30 md
ma, trong d6 ¢6 nguoi than ctiia cac nguyén don, nguoi than cia bi don va nguoi than
ciia nhiing nguodi cung xom. Ngoai ra, tai Cong van sd 146/PTNMT, ngiy
10/11/2020 xac dinh: Hién tai dt tranh chap c6 nguoi st sung, tuy nhién chua xac
dinh chii sir dung hop phap 12 ai, trong d6 ¢6 nha & va c6 md ma rai rac. Mit khac,
tai Bién ban hoa giai ngay 05/3/2013 (BL sb 17), ba H xac dinh: Ranh gidi duoc tinh
tir cay dira 1am ranh, tir cay dira tré vé nha ctia ba S 1a ctia ba S, con tir cdy dira tro
vé dat m6 ma ong ba cua ba H 1a cua ba H. Do d6, khong c6 cin cir dé x4c dinh phia
gia dinh cua cac nguyén don 1a chu sir dung dat hop phap ddi véi toan bo phan dat
tranh chap, ma chi c6 cin cir xac dinh gia dinh cac nguyén don c6 quan 1y, st dung
phan d4t md ma. Sau khi HDXX tam ngung va tién hanh xem xét, tham dinh lai dé
xéc dinh phan dat mé ma nguoi than cia cac nguyén don, tai Bién ban xem xét, tham
dinh tai chd ngay 31/12/2020 thi phan dat c6 dién tich 704,2m? ¢4 16 cai ma (14 ma
da, 02 ma dat), trong d6 c6 10 ma da ngudi than cua cic nguyén don; 02 ma vira ba
con voi nguyén don, vira ba con vai bi don va 6 04 ma nguoi than nhitng nguoi
trong xém do hai bén cho chon cat (P tich md ma ba ndi ciia ba S); nhitng md ma



nay di dugc chén cit tir 1au. Do d6, Toa an cap so tham béac toan bd yéu cau khoi
kién ctia cac nguyén don 1a khong co cin ctr thuyét phuc. Chinh vi vay, viéc khang
céo ctia ba H va 6ng G 14 ¢ can clr mot phan, phu hop véi quy dinh tai khoan 5 Diéu
166 Luat DAt dai nam 2013, nén duoc HDXX chép nhan.

[8] Ddi voi cay tréng trén dat do ba S trong gém: Dira loai A 13 cdy, loai B
08 cay; me loai A 01 Cay, tram loai A 01 Cay, loai B 02 cay, loai C 04 Cay, dura nude
loai A 55m?2. Xét thay, ciy trong trén dat (Trir dira nudc) duoc trong gan md ma
nguoi than cac nguyén don va trong trong qua trinh c6 tranh chap, nén HDXX budc
ba S tu d6n hodc di doi di noi khac dé tra ¢4t md ma cho cac nguyén don; con dira
nude thi cach xa md ma, nén giao cho cac nguyén don quan 1y, str dung, cac nguyén
don tra gia tri dira nu6e cho ba S, dira nudc loai A 55m?, gia 5.000 ddng/m? =
275.000 dong.

[9] V& 4n phi dan su so tham: Do yéu cau khéi kién cta cac nguyén khong
duoc chip nhan mot phan, nén cac nguyén don ciing phai chiu 4n phi dan sy so tham
khong co gia ngach 1a 200.000 dong va ba S c6 nghia vu giao tra dat cho cac nguyén
don nén ba S phai chiu 4n phi dan su so thim khong c6 gia ngach 1a 200.000 dong
theo quy dinh tai khoan 1 Diéu 147 cua Bo luat T tung dan sy nam 2015 va diém a
khoan 1, khoan 2 Diéu 24, khoan 4 Diéu 27 Phap l1énh s6 10/2009/PL-UBTVQH12,
ngay 27/12/2009 ciia Uy ban Thuong vu Qudc hdi.

[10] Vé chi phi xem xet, tham dinh tai ch5 va dinh gia tai san ¢ cap so thém
Tong chi phi sd tién 13.794.616 ddng. Do yéu cau xem xét, tham dinh tai chd & cip
so thdm cua cac nguyén don 1a ¢ can ctr chap nhan mot phan (Dién tich nho chi
bang 1/7,7), nén cac nguyén don phai chiu s tién 12.003.108 dong va ba S c6 nghia
vu giao tra dat cho cac nguyén don nén phai chiu sb tién 1.791.508 dong theo quy
dinh tai khoan 1 Piéu 157 cua Bo luat TH tung dan su ndm 2015; do cac nguyén don
da ndp tam Gng trudc, nén ba S cd nghia vy hoan tra lai cho cac nguyén don s tién
1.791.508 dong.

[11] V& an phi dan su phtc thim: Do Bén 4n so thim bi sira c6 lién quan dén
ndi dung khang cao, nén ba H va 6ng G khong phai chiu an phi dan sy phic tham
theo quy dinh tai khoan 2 Piéu 148 Bo luat T tung dan su nim 2015 va khoan 2
Diéu 29 Nghi quyét s6: 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong
vu Quéc hoi.

[12] V& chi phi xem xét, tham dinh tai chd & cAp phuc tham: Tong chi phi sb
tién 990.000 dong. Do yéu cau xem xét, tham dinh tai chd & cdp phuc tham cua ba
H 1a ¢6 can ctr, duge Toa an chip nhan, nén ba S phai chiu; do ba H d nop tam tmg
trude, nén ba S c¢6 nghia vy hoan tra lai cho ba H theo quy dinh tai khoan 1 Piéu 157
ciia BO luat TO tung dan sy nam 2015.

[13] Déi voi 1oi dé nghi ciia Kiém sat vién tai phién toa phiic thim vé viéc dé
nghi HDXX chap nhan mot phan don khang cdo cta ba H va 6ng G va 4p dung
khoan 2 Piéu 308 Bo luat T6 tung dan sy nam 2015 dé stra Ban an dan su so tham
ctia Toa an nhan dan huyén Tran Dé, tinh Soc Tring 12 c6 can cir, nén duoc HDXX
chap nhén.

Vi cac 18 trén,



QUYET PINH:

Cin ctr khoan 2 Diéu 308, khoan 6 Diéu 313, khoan 1 Diéu 147, khoan 2 Diéu
148, khoan 1 Diéu 157, khoan 1 Diéu 244 cua Bo luat TH tung dan sy nam 2015; can
ctt khoan 5 Diéu 166, diém b khoan 2 Diéu 203 cua Luat DAt dai ndm 2013; cin clr
diém a khoan 1, khoan 2 Diéu 24, khoan 4 Piéu 27 Phap lénh s6 10/2009/PL-
UBTVQHI12, ngay 27/12/2009 cta Uy ban Thudong vu Qubc hdi quy dinh vé an phi,
1¢ phi Toa &n; can ctt khoan 2 Piéu 29 Nghi quyét s6: 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban Thuong vu Qudc hoi quy dinh vé mirc thu, mién, giam, thu,
ndp, quan ly va str dung an phi, 1¢ phi Toa an.

Tuyén xir:

1. Qhép nhan mot phan yéu cau khang cdo ctia c4c nguyén don ba Tran Thi H
va ong Tran Van G.

2. Stra mot phan Bén 4n dan sy so tham s6: 26/2019/DS-ST ngay 15/11/2019
cua Toa an nhan dén huyén Tran D¢, tinh Soc Trang v€ viéc tranh chap doi lai quyén
st dung dat. An tuyén nhu sau:

- Chdp nhdn mét phan Yeu cau khéi kién ciia cdc nguyén don. Budc ba Nguyén
Thi S, 6ng Huynh Van U'va 6ng Huynh Quéc L ¢6 nghia vu tra cho cdc nguyén don
ba Trdan Thi H, b Tran Thi A (Nguoi ké thira quyén va nghia vu t6 tung ciia ba A 1a
ong Tran Van G, dng Tran Van T, ba Tran Thi A), ong Trdan Van G, ong Tran Vin
T, ba Tran Thi N (Newoi ké thira quyén va nghia vu té tung ciia ba N 1a 6ng Triéu
Van I, ba Triéu Thi E, ba Triéu Thi A, ba Triéu Bich O, em Triéu Thi E), ba Tran
Thi A phcfn dat mé ma cé dién tich 704,2m2, thuéc mot phcin ctia thira dat s6 195 va
197, to ban dé sé 06, ddt toa lac tai cfp T, xda N, huyén D, tinh Soc Trang; co 56 do,
tir canh nhw sau: Hudng dong gidp mdt phan dat con lai cia thira ddt sé 195, 197
6 56 do 10m + 05m + 2,2m + 06m + 30,75m. Huéng tdy gidp mét phan ddt con lai
ciia thira ddt s6 195, 197 ¢6 s6 do 14,83m + 30,49m. Huong nam giap 19 dal, c6 s
do 17,16m (Tinh tu tru dién tro qua huong tay). Huong bdc gidp thira ddt sé 193,
6 56 do 14,66m (Da trir dién tich mo ma ba ngi cia ba S tén Nguyén Thi M1, tinh
tir diém gidp thira dat s6 193 — Diém nay cdch cdy tram béng vang 1,4m t6i phan
mg la 10m, phan mé: Huéng déng 2,45m, hwdng tdy 2,2m, hwéng nam 05m, hurdng
bdac 06m).

Buoc ba Nguyen Thi S, Ong Huynh Van U'va 6ng Hupnh Quéc L tw don bo
hodc di doi cdy trong trén ddt gom: Dira logi A 13 cay, logi B 08 cay; me logi A 01
cay; tram loai A 01 cay, loai B 02 Cay, logi C 04 cay. Giao cho cdc nguyén don va
nguoi ké thira quyén va nghia vu t6 tung cua nguyén don dira nuoc logi A 55m2,
Budc cdc nguyén don va nguwoi ké thira quyen va nghia vy 16 tung cua nguyén don
c6 nghia vu hoan trd gid tri dira nwée trong trén dat cho ba Nguyén Thi S sé tién la
275.000 dong (Hai tram bay mueoi lam nghin dong).

Ké tir ngay cé don yéu cau thi hanh an ciia nguoi dwoc thi hanh an cho dén
khi thi hanh dn xong, bén phdi thi hanh an con phdi chiu khodn tién 1di ciia so tién
con phdi thi hanh én theo mike 1di sudt dwoc quy dinh tai Piéu 357 va khoan 2 Diéu
468 Bé ludt Dén sy nam 2015, doi véi thoi gian cham thi hanh an.
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- Khéng chdp nhdn mét phan yéu cau khéi kién ciia cdc nguyén don ba Tran
Thi H,ba Tran Thi A (Nguoi ké thira quyén va nghia vu t6 tung ciia ba A1a 6ng Tran
Van G, 6ng Tran Van T, ba Tran Thi A), 6ng Tran Vin G, ong Tran Vin T, ba Tran
Thi N (Nguoi ké thira quyén va nghia vu t6 tung ciia ba N 1& 6ng Triéu Van I, ba
Triéu Thi E, bA Triéu Thi A, ba Triéu Bich O, em Triéu Thi E), ba Tran Thi A vé viéc
yéu cau bi don Nguyén Thi S va nhitng nguoi trong ho ciia ba S trd lai phan ddt cé
dién tich 4.728,6m?, thuéc mét phan thiva ddt s6 193, 195, 197 va toan b thira dat
s6 194, to ban dé sé 06, dat toa lac tai d'p T, xa N, huyén D, tinh Soc Trang (Phd‘n
dat tranh chdp con lai).

_ Dinh kém So do tranh chdp dat tai dp An Thanh 3, X& N, dé ngay 31/12/2020
— lan 3.

- Vé én phi dén sw so tham: Cdc nguyen don va nguoi ké thira quyén va nghia
v 16 tung ciia nguyén don ciing phdi chiu an phi dén sie so tham khéong co gid ngach
la 200.000 dong (Hai tram nghin dong), nhung dwoc khdu triv vao sé tién da ndp
tam ting la 3.532.550 dong (Ba tridu ndm tram ba mwoi hai nghin nam trdm ndm
muoi dong), theo Bién lai thu sé 004543 ngay 08/10/2015, nén cdc nguyén don ba
Tran Thi H, ba Trdan Thi A (Nguoi ké thira quyén va nghia vu té tung ciia ba A 1a
ong Tran Van G, dng Tran Van T, ba Tran Thi A), ong Trdan Van G, ong Tran Vin
T, ba Tran Thi N (Newoi ké thira quyén va nghia vu t6 tung ciia ba N 1a 6ng Triéu
Van |, ba Triéu Thi E, ba Triéu Thi A, ba Triéu Bich O, em Triéu Thi E), ba Tran
Thi A dwoc hodn trd lai sé tién di nép tam vmg thira la 3.332.550 dong (Ba triéu ba
tram ba mwoi hai nghin nam tram nam muoi dong) ba Nguyén Thi S phdi chiu dn
phi ddn s so la 200.000 dong (Hai tram nghin dong).

- Vé chi phi xem xét, tham dinh tai ché va dinh gia tai san & cdp so tham:
Tong chi phi sé tién 13.794.616 dong (Mwoi ba triéu bay tram chin muwoi bén nghin
sdu trdm muwoi sdu dong), cdc nguyén don va nguoi ké thira quyén va nghia vu t6
tung ciia nguyén don cOng phdi chiu sé tién 12.003.108 a"ong (Muoi hai triéu khong
tram linh ba nghin mét tram linh tam dong); ba Nguyén Thi S phdi chiu so tién
1.791.508 dong (Mot triéu bay tram chin mwoi mot nghin ndm trdam linh tdm dong);
do cdc nguyén don ba Tran Thi Hva 6ng Tran Vin G da ndp tam ieng trude, nén ba
Nguyén Thi S ¢6 nghia vu hodn trd lai cho cdc nguyén don ba Tran Thi H va 6ng
Tran Van G s6 tién 1.791.508 dong (Mot triéu bay tram chin mwoi mot nghin ndm
tram linh tdm dong).

3. Vé an phi dan su phuc thim: N guyén don ba Tran Thi H va dng Tran Van
G khong phai chiu an phi dan sy phuc tham hoan tra cho ba Tran Thi H va 6ng Tran
Vin G s tién tam Gmg an phi phuc thAm mdi nguoi da nop 1a 300.000 dong (Ba trim
nghin dong), theo Bién lai thu s6 0005963 va s6 0005964 cling ngay 28/11/2019 cia
Chi cyc Thi hanh an dan sy huyé¢n Tran Dé, tinh Soc Trang.

4. Vé chi phi xem xét, tham dinh tai chd & cp phuc thim: Tong chi phi s6
tién 990.000 dong (Chin trim chin muoi nghin dong). Ba Nguyén Thi S phai chiu
990.000 dong (Chin tram chin muoi nghin déng); do ba Tran Thi H d4 ndp tam tmg
trude nén ba Nguyén Thi S ¢6 nghia vu hoan tra lai cho ba Tran Thi H s6 tién nay.

5. Ban an nay c6 hiéu luc phap luat ké tir ngay tuyén an.
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Truong hop ban an, quyét dinh duogc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh 4n dan sy nam 2008 (Puwoc sita doi, b6 sung nam 2014), thi nhimg ngudi
dugc thi hanh an dan sy, ngudi phai thi hanh an dan su c6 quyén thoa thuan thi hanh
an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hodc bi cudng ché thi hanh an
theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luat thi hanh an dan su. Thoi hiéu yéu
cau thi hanh 4n dugc thuc hién theo quy dinh tai Piéu 30 Luét thi hanh an dén sy.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Séc Tring; THAM PHAN - CHU TQA PHIEN TOA
- Cuc THADS tinh Soc Trang;

- TAND huyén Tréan Dg; L

- Chi cuc THADS huyén Trin Pé; (Da ky)

- C4c duong su;
- Luu: VT, hd so vu an.

Nguyén Vin Toan
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