TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO THU BUC Doc 1ap — Tw do — Hanh phuc
THANH PHO HO CHI MINH

Sb: 2311/2023/KDTM-ST
Ngay: 10/7/2023
Vv tranh chap hop dong
cho thué tai san
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO THU PUC, THANH PHO HO CHI MINH

- Thanh phéan Hpi dong xét xir so tham gom co:

Tham phén - Chil toa phién toa: Ba Nguyén Thi Hong Nga

Cac Héi tham nhan dén:

1. Ba Nguyén Thi Luong

2. Ong Huynh Tién Diing

- Thw ky phién toa: Ba Luu Thi Ngoc Huong — Thu ky Toa an nhan dan thanh

pho Thu Duc.

- Dgi dign Vign kiém sdt nhan dén thanh phé Thii Dirc tham gia phién toa:
Ba Trinh Thi Trang — Kiém sat vién.

Ngay 10 thang 7 nam 2023, tai phong xir an cua Toa an nhan dan thanh phé
Thu Dtrc da x¢t xtr cong khai vy an thu 1y s6 136/2022/TLST-KDTM ngay 08 thang
8 nam 2022 vé vi€c tranh chap hop dong cho thué tai san theo Quyet dinh dua vy én
ra x€t xu 0 2527/2023/QDXXST-KDTM ngdy 22 thang 5 ndm 2023; Quy¢t dinh
hoan phién toa s6 3433/2023/QDST-KDTM ngay 19 thang 6 nam 2023, giita cac
duong suy:

1. Nguyén don: Cong ty C6 phan J.

Dia chi: Lo O L8-06, Tang S, Block L — R City, s6 C NX, Phudng T, quan B,
Thanh pho H.

Nguoi dai dién hop phap: Ba L& Thi Bich D — La nguoi dai dién theo uy quyén
(Van ban uy quyén so 01/UQ/JUPICONS/2022 ngay 10/8/2022). (c6 mat)

2. Bi don: Cong ty C6 phan C E&C (tén cii 1a: Cong ty C6 phan H G).

Dia chi: X duong s6 Y, khu nha ¢ VP 1, khu phd F, phuong H, thanh phd TD,
Thanh pho H.

Nguoi dai dién hop phap: Ong Choo Sung J1, sinh ndm: 1969.

Pia chi: 18XX K B, phudng MT, quan N, Thanh ph HN.



La nguoi dai dién theo phap luat (Chire vu: Giam déc). (vang mit)
NOI DUNG VU AN:

+ Theo don khoi kién ngay 04/8/2023 va don bé sung yéu cau khdi kién ngay
02/11/2023, qud trinh tham gia t6 tung va tai phién toa, nguyén don Cong ty Cé6 phan
J ¢6 ba Lé Thi Bich D la nguoi dai dién theo iy quyén trinh bay:

Cong ty C6 phan J (Vlet tat la Cong ty J) va Cong ty C6 phan H G (nay la
Cong ty C6 phan C E&C, viét tat 1a Cong ty C) ky Hop dong cho thué vat tu xay
dung s6 1105/HDTTB/HG-JUPICONS/2021 ngay 11/05/2021 va Phy luc hop dong
s6 08/2021/PLHD/HG-JUPICONS ngay 02/06/2021, ¢6 ndi dung: Cong ty J nhan
cung cap thiét bi, gian gido, phu kién cac loai cho Cong ty C thué dé phuc vu thi cong
xay ldp cong trinh, loai hang thép hop 50 x 50 va 50 x 100 cac loai; sd luong theo
ting don dat hang thuc té cuia Cong ty C; tri gia vat tu cho thué va don gia cho thué
tung mat hang 1a gia tri trong bang bdo gia dinh kém; gié tri thanh toan s€ can cur vao
phiéu giao nhan hang ¢ xac nhan cta hai bén; thoi gian thué du kién (theo hop dong)
14 03 thang, sau khi diéu chinh lai 1a dén hét thang 12/2021 va néu c6 gia han thi theo
xéac nhan khdi luong thué timg thang.

Sau khi ky hop dong, bat dau tir ngay 12/05/2021, Cong ty J cung cap vat tu
cho Cong ty C thué dé thyuc hién dy an GS Metrocity NB, s6 luong nhu sau:

-4.010 cay xa gb 50 x 50 — 3m x 2ly ma k&m, gia thué 1a 300 ddng/cay/ngay.
- 100 cay xa gb 50 x 50 — 2,9m x 2ly ma k&m, gia thué 1a 290 dong/cay/ngay.
-2.112 cay xa gd 50 x 50 — 2,5m x 2ly ma kém, gia thué 1a 250 ddng/cay/ngay.
- 5.842 cay xa g0 50 x 50 — 2m x 2ly ma kém, gia thué 1a 160 dong/cay/ngay.
- 200 cay xa gb 50 x 50 — 1,5m x 21y ma kém, gia thué 13 80 dong/cay/ngay.

- 6.132 cay xa g6 50 x 50 — 1m x 2ly ma kém, gia thué 1a 80 ddng/cay/ngay.

- 1.550 cay xa gb 50 x 100 — 3m x 2ly ma kém, gia thué 1a 450 dong/cay/ngay.
- 350 cay xa g6 50 x 100 —2,5m x 2ly ma kém, gia thué 1a 375 ddng/cay/ngay.
- 4.782 cay xa gb 50 x 100 —2m x 2ly ma kém, gia thué 1a 260 ddng/cay/ngay.
- 200 cay xa gd 50 x 100 — 1,5m x 2ly ma kém, gia thué 1a 130 dong/cay/ngay.
- 3.008 cay xa gb 50 x 100 — 1m x 2ly ma kém, gia thué 1a 130 ddng/cay/ngay.

Khi thué vat tu, vao ngay 13/5/2021 va ngay 30/11/2021, Coéng ty C da dat
coc tong sb tién 253.372.200 dong. Cong ty C xac nhan khdi lugng thué dén thang
5/2022 va xac nhan cong ng dén thang 4/2022 nhung chi thuc hi¢n thanh toan dén
thang 11/2021 va tlr thang 12/2021 dén nay thi khong thanh toan tién thué.

Tinh dén thang 9/2022, Cong ty C di tra lai cho Cong ty J s6 lugng vat tu nhur
Sau:

- 1.870 cay xa g6 50 x 50 — 3m x 2ly ma kém.
- 100 cay xa gb 50 x 50 — 2,9m x 21y ma kém.
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- 1.524 cay xa g6 50 x 50 —2,5m x 2ly ma k&m.
- 3.680 cay xa g6 50 x 50 — 2m x 2ly ma kém.
- 200 cay xa g6 50 x 50 — 1,5m x 2ly ma kém.
- 6.671 cay xa g6 50 x 50 — Im x 2ly ma k&m.
- 991 cay xa g6 50 x 100 — 3m x 2ly ma kém.
- 555 cay xa g6 50 x 100 — 2,5m x 2ly ma kém.
- 3.413 cay xa gb 50 x 100 — 2m x 2ly ma kém.
- 427 cay xa g6 50 x 100 — 1,5m x 2ly ma kém.
- 3.550 cay xa gb 50 x 100 — 1m x 2ly ma kém.

- Turthang 12/2021 dén nay, Cong ty C con no s6 tién: 1.811.433.950 ddng, cu
thé:

- Cong ty C da xac nhan cong no dén thang 4/ 2022 nén Cong ty J da xuit hoa
don tong cong ng dén thang 4/2022 1a: 798.096.447 dong.

- Tong cong no da phat sinh chua xuat hoa don tir thang 5/2022 dén ngay
10/7/2023 1a: 1.013.337.504 dong.

Cén trir s6 tién dit coc 253.372.200 dong, con lai la: 1.558.061.750 dong.

Trong qua trinh thyc hién hop dong, Cong ty C dé cham thanh toan cong ng,
Cong ty Js da tién hanh giri cong van nhac no va yéu cau tra tai san thué rat nhleu
lan nhung khong nhan dugc phan hoi tir phia Cong ty C. Nay, Cong ty J yéu cau
cham dat Hop dong s6 1105/HDTTB/HG-JUPICONS/2021 ngay 11/05/2021 va Phu
luc hop ddng sb 08/2021/PLHD/HG-JUPICONS ngay 02/06/2021; yéu cau Cong ty
C phai thanh toan s6 tién thué con lai tinh dén ngay 10/7/2023 1a 1.558.061.750 dong;
va tra sd vat tu thué con lai gom:

- 2.140 cay xa g6 50 x 50 — 3m x 21y ma kém.
- 588 cay xa gb 50 x 50 — 2,5m x 2ly ma kém.
- 2.162 cay xa g6 50 x 50 — 2m x 2ly ma kém.
- 559 cay xa gb 50 x 100 — 3m x 2ly ma k&m.
- 1.369 cay xa gb 50 x 100 — 2m x 2ly ma k&m.

Cong ty C tra du s6 vat tu thué nhung Cong ty J khong lién h¢ duge voi Cong
ty C nén van giit sd vat tu ndy va nay, Cong ty J dong y tra lai s6 vat tu nay cho Cong
ty C, nhu sau:

- 539 cay xa g6 50 x 50 — 1m x 2ly ma kém.

- 205 cay xa g6 50 x 100 —2,5m x 2ly ma kém.
- 227 cay xa g6 50 x 100 — 1,5m x 2ly ma kém.
- 542 cay xa g6 50 x 100 — Im x 2ly ma kém.
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+ Bi don Cong ty Cé phian C E&C (tén cil la: Cong ty Cé phan H G): di vang
mit trong sudt qua trinh Toa an nhan dan thanh phd Thu Puc tién hanh xac minh,
thu thap chimg ctr ¢én khi xét xir mic du toa an da triéu tap hop 18 theo quy dinh cua
phap luat.

Dai dién Vién kiém sat thanh phd Tha Pic trinh bay quan diém vé giai quyét
vu an:

- Tir khi thy 1y cho dén khi xét xtr, Toa 4n nhan dan thanh phd Thu Puc da
tuan thu ding theo cac quy dinh cua phap luat vé t6 tung dan sy tuy nhién con vi
pham vé thoi han xét xur, can rut kinh nghiém.

- V€ nd1 dung vu an: Yéu cau khaéi kién ctia nguyén don la c6 can ctt va hop
phap, dé nghi Toa an chap nhan toan bo yéu cau khaoi kién cua nguyén don Cong ty
J.

NHAN PINH CUA TOA AN:

Sau khi nghién ctlru céc tai li¢u c6 trong ho so vu an da dugc tham tra tai phién
tda va can ctr vao két qua tranh luan tai toa, Hoi dong xét xir Toa an nhan dan thanh
pho Thu Ptrc nhan dinh:

[1]. V& td tung:

Nguyén don Cong ty C6 phan J khoi kién tranh chdp hop dong cho thué tai
san, ddy 13 loai vu viéc tranh chip vé hop ddng trong linh vuc kinh doanh thwong
mai, cac to chirc co dang ky kinh doanh va déu c6 muc dich loi nhuén, cin ct khoan
1 Piéu 30 Bo luat T6 tung dan sy, day la tranh chép kinh doanh thuong mai nén
thudc tham quyén giai quyét ctia Toa an. Can cr vao diém b khoan 1 Piéu 35; diém
a khoan 1 Diéu 39 B6 luat TH tung déan sy thi bi don Cong ty Cb phan CE&Cco dia
chi tai thanh pho TD nén day 1a vu an thudc tham quyén giai quyét cua Toa an nhan
dan thanh phd Tha Puc, Thanh phd H6 Chi Minh.

Toa 4n d tién hanh tdng dat hop 1& thong bao thu Iy vu an, tién hanh triéu tap
hop 18 bi don Cong ty C6 phan C E&C dén Toa dé tham gia phién hop kiém tra viéc
giao ndp, tiép can cong khai chung clr va hoa giai, xeét xir vu an. Phién toa dugc mo
lan thtr 02 nhung Cong ty C vang mat khong co 1y do. Viéc bi don Vang mat khong
Jam anh hudéng dén noi dung vu an do d6 cin cir diém b khoan 2 Piéu 227; khoan 3
Piéu 228 Bo luat T6 tung dan sy, Hoi dong xét XU xét XU Vang mat bi don Cong ty
C6 phan C E&C.

[2]. V& noi dung:

Nguyén don Céng ty C6 phan J chdm dut Hop dong sé 1105/HDTTB/HG-
JUPICONS/2021 ngay 11/05/2021 va Phy luc hop dong s6 08/2021/PLHB/HG-
JUPICONS ngay 02/06/2021; yéu cau Cong ty C6 phan C E&C phai thanh toan s6

tién thué con lai tinh dén ngay 10/7/2023 1 1.558.061.750 dong; va tra sd vat tu thué
con lai.

Hoi dong xét xir xét thay:



Can ct vao Hop ddéng sé6 1105/HPTTB/HG-JUPICONS/2021 ngay
11/05/2021 va Phu lyc hop ddéng s6 08/2021/PLHBP/HG-JUPICONS ngaiy
02/06/2021, 161 khai ciia duong sy, cung céc tai ligu, ching cur ¢6 trong ho s0, c6 du
co s6 xac dinh: Ngay 11/5/2021, Cong ty J va Cong ty C ky hop ddng vé viéc Cong
ty J cho Cong ty C thué thiét bi, gian gido, phu kién cac loai dé phuc vu thi cong xiy
lap cong trinh thyc hién dy an GS Metrocity NB; Cong ty C dé xac nhan cac don dat
hang va don gia thué. Thyc hién hgp dong, tir ngay 12/5/2021 dén ngay 28/ 12/2021,
Cong ty J cung cap cho Cong ty C tong sO luong vat tu thué la 28.286 cay xa g0 céc
loai, Cong ty C da thyc hién dit coc s tién 253.372.200 dong. Tir thang 5/2021 dén
thang 4/2022, Cong ty C c6 xac nhan cong ng nhung chi thanh toan tién thué dén
thang 12/2021. Hop dong thué thoa thuan thdi han thué dén hét thang 12/2021 tuy
nhién Cong ty C van xac nhan khéi lugng dén thang 5/2022 va dén thang 9/2022,
Cong ty C chi tra dugc mot s6 vat tu, V2~111 con gitr 6.818 cay xa gob cac loai; va hién
nay, Cong ty C van thuc té dang giit s6 vat tu nay cua Cong ty J do d6 Cong ty J yéu
cau tra tién thué 1a c6 can ctr. Viée vi pham nghia vu thanh toan ctua Cong ty C trong
mot thoi gian dai da lam anh huong dén quyén loi cua Cong ty J. Do vay, Cong ty J
yéu cau Cong ty C thanh toan khoan tién thué con no tinh dén ngay xét xur 1a
1.558.061.750 dong (da trir s6 tién dit coc 253.372.200 dong), 1a co co sd, phi hop
v6i thoa thudn cua cac bén trong hop dong va phu hop véi quy dinh ciia phap luat tai
Piéu 271 Luat thuong mai nén chap nhan.

TU nhitng nhan dinh trén va can cu vao 101 dé nghi Pai dién Vién kiém sat
nhan dan thanh phd Thi Dtc, Hoi dong xét xir chap nhan yéu ciu khai kién cua
nguyén don Cong ty Jupiconns, chim dut Hop dong sé 1105/HDTTB/HG-
JUPICONS/2021 ngay 11/05/2021 va Phu luc hop dong sé 08/2021/PLHP/HG-
JUPICONS ngay 02/06/2021, budc Cong ty C thanh toan cho Cong ty J s tién thué
vat tu 13 1.558.061.750 dong va tra s6 vat tu thué con lai.

Do Cong ty C tra du mdt s6 vat tu nén Cong ty J co trach nhiém tra sb vat tu
nay cho Cong ty C.

3. V& an phi kinh doanh thuong mai so tham:

- Bi don Cong ty C phai chiu an phi trén s6 tién 1.558.061.750 dong va trén
gia tri s6 vat tu thué phai trd cho Cong ty J.

- Hoan tré lai cho Cong ty J s6 tién tam tmg an phi d4 nop.
Vicac lé trén;
QUYET DPINH:

- Cin ¢l khoan 1 Biéu 30; diém b khoan 1 Diéu 35; diém a khoan 1 Biéu 39;
Di,éu 147; diém b khoan 2 Diéu 227; khoan 3 Diéu 228; khoan 1 Biéu 273 B luat
T6 tung dan sy;

- Céan clr Diéu 271 Luat thuong mai;



- Can ctir Nghj quyét sb 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thudng vu Qubc hdi quy dinh vé& muc thu, mién, giam, thu, ndp, quan 1y va st dung
an phi va 1€ phi toa an.

Tuyén xiur:
1. Chap nhén yéu cau ctia nguyén don Cong ty C6 phan J.

Cham dirt Hop dong s6 1105/HDTTB/HG-JUPICONS/2021 ngay 11/05/2021
va Phu lyc hop dong 6 08/2021/PLHB/HG-JUPICONS ngay 02/06/2021 gitta Cong
ty Co6 phan J va Cong ty Co phan H G (tén mai la Cong ty C6 phan C E&C).

Budc Cong ty C6 phan C E&C (tén cu la: Cong ty C6 phan H G) ¢ trach
nhiém thanh toan cho Céng ty CO6 phan J s tién thué vat tu cua Hop dong so
1105/HDTTB/HG-JUPICONS/2021 ngay 11/05/2021 va Phu luyc hop dong sb
08/2021/PLHD/HG-JUPICONS ngay 02/06/2021 1a 1.558.061.750 (Mot ty nam
trim nim muoi tam triéu khong trim sau muoi mot nghin bay trim nim muoi) dong.

Ké tir ngdy ban an c6 hiéu luc phap luat (ddi voi cac trudong hop co quan thi
hanh 4n c6 quyén chu dong ra quyét dinh thi hanh 4n) hoic ké tir ngay c6 don yéu
cau thi hanh an ctia ngudi duge thi hanh an (d6i v6i cac khoan tién phai tra cho ngudi
dugc thi hanh an) cho dén khi thi hanh an xong, tit ca cac khoan tién, hang thang bén
phai thi hanh 4n con phai chiu khoan tién 14i ctia s6 tién con phai thi hanh an tuong
g v6i thoi gian cham thi hanh tai thoi diém thi hanh an theo muc 13i suat quy dinh
tai khoan 2 Diéu 468 B¢ luat Dan sy.

Budc Cong ty Co phan C E&C (tén cu la: Cong ty C6 phan H G) ¢6 trach
nhiém tra cho Cong ty C6 phan J s6 vt tu sau:

- 2.140 cay xa g6 50 x 50 — 3m x 2ly ma kém.
- 588 cay xa gb 50 x 50 — 2,5m x 2ly ma kém.
- 2.162 cay xa gb 50 x 50 — 2m x 21y ma kém.
- 559 cay xa g6 50 x 100 — 3m x 2ly ma kém.
- 1.369 cay xa gb 50 x 100 — 2m x 2ly ma k&m.

. Cong ty Cb phan J tra cho Cong ty C6 phan C E&C (tén cii 1a: Cong ty C6
phan H G) s0 vat tu sau:

- 539 cay xa gb 50 x 50 — Im x 21y ma kém.

- 205 cay xa g6 50 x 100 — 2,5m x 2ly ma kém.
- 227 cay xa gb 50 x 100 — 1,5m x 2ly ma kém.
- 542 cay xa g6 50 x 100 — 1m x 2ly ma kém.
2. Vé an phi kinh doanh thuong mai so tham:

- Cong ty C6 phan Ch E&C (tén cii 1a: Cong ty C6 phan H G) phai chiu an phi
la 105.318.095 (Mot tram I¢ nam triéu ba tram muoi tam nghin khong tram chin
muoi lam) dong.



- Hoan tra lai cho Cong ty Cb6 phan J sb tién tam Ung an phi 18.631.746 (Muoi
tam triéu sau tram ba muoi mot nghin bay trim bén muoi sau) dong da ndp theo bién
lai s6 AA/2021/0028089 ngay 05/8/2022 va 26.849.840 (Hai muoi sau triéu tim trim
bén muoi chin nghin tdm trim bdn muoi) dong d3 ndp theo bién lai sd
AA/2022/0006983 ngay 22/11/2022 ctia Chi cuc Thi hanh 4n déan sy thanh phd Thu
Duc.

Truong hop quyét dinh duge thi hanh theo quy dinh tai Diéu 2 Lut thi hanh
an dan su thi nguoi dugc thi hanh an dan sy, ngudi phai thi hanh 4n dan sy c6 quyén
thoa thuan thi hanh an, quyén yéu can thi hanh an, tu nguyén thi hanh &an hoac bi
cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luat thi hanh an
dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh
an dan su.

3. Quyén khang céo:

- Cong ty C6 phan J duoc quyén khang cdo ban an trong han 15 ngay ké tir
ngay tuyén an.

- Cong ty C6 phan C E&C (tén cii 1a: Cong ty C6 phan H G) ving mit tai

phién toa, duoc quyén khang cao trong han 15 ngay ké tir ngay nhan dugc ban an
hodc ngay ban an dugc niém yét theo quy dinh ctia phap luat.

Noi nhgn: TM. HQI PONG XET XU SO THAM
- VKSND TP. Thii Pir; THAM PHAN - CHU TQA PHIEN TOA
- THADS TP. Thu buc;
- TATP;
- Cac duong su;
- Luu.
Nguyén Thi Hong Nga
THANH VIEN HQOI PONG XET XU THAM PHAN - CHU TQA PHIEN TOA

Nguyén Thi Hong Nga



