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V/iv “Trar}h chap don phwong chim
dut hop dong lao dong™.

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xir phiic thdm géom c6:

Tham phén - Chii toa phién toa: Ba Doan Thi Kim Thuy.

Cdc Tham phan: Ong Phan Nguyén Nguyén.

Ba Nguyén Thi Thoa.
- Thw ky phién toa: Ba bao Thi Lanh, Thu ky Toa én nhan dén Thanh
pho H6 Chi Minh.

- Dgi di¢n Vién kiém st nhan din Thanh phé Ho Chi Minh tham gia
phién toa: Ba Tran Thi Thom - Kiém sat vién.

Vao ngay 30 thang 5 nam 2024, tai tru s& Toa 4n nhan dan Thanh phd Ho
Chi Minh xet xtr phuc tham cong khai vu an thy 1y s6 32/2024/TLPT-LD ngay
18 thang 03 ndm 2024 vé viéc “Tranh chap vé don phuong cham dut hop dong
lao dong”.

Do Bén 4n lao dong so thdm s6: 100/2023/LD-ST ngay 20 thang 9 nim
2023 cua Toa an nhan dan Quan 1, Thanh phé H6 Chi Minh bi khang cao.

Theo Quyét dinh dua vu an ra xet xu phic tham sé 1940/2024/Qb-PT
ngay 15 thdng 4 nam 2024 va Quyét dinh hoan phién toa s6 6547/2024/Qb-PT
ngay 13 thang 5 nam 2024, gitra:

Nguyén don: Ba Phan, Thi Thanh T, sinh niam 1982. Pia chi: S6 B N,
phuong T, quan T, Thanh pho H6 Chi Minh.

Nguoi dai dién hop phap cua nguyén don: Ba Nguyén Thi Bich P, sinh
nam 1986. Pia chi lién hé: Phong 106 Toa nha C, s6 A Pudng M, phuong b,

Quan A, Thanh ph6 Ho Chi Minh. (La nguoi dai dién theo uy quyén - Giay uy
quyén ngay 08/5/2024)

Ngudi bao vé quyén va loi ich hop phap cua nguyén don: Luat su Ngo
Huynh Phuong T1, thuoc Poan Luat sw Thanh pho H, thanh vién Coéng ty L. Dia
chi lién h¢: 3 B, Phuong B, quan B, Thanh phd H6 Chi Minh.

Bi don: Cong ty Co phﬁn T4. Dia chi: S6 A P, phuong B, Quéan A, Thanh



phé H6 Chi Minh.

Nguoi dai dién hop phéap cua bi don: Ba Tran Thi Thuy T2, sinh nam
1996 hodc 6ng Tran Vin D, sinh nam 1984. Dja chi: P, s6 I P, phuong D, Quan
A, Thanh phé H6 Chi Minh. (La nguoi dai dién theo uy quyén - Gidy uy quyén
ngay 07/6/2023)

Nguoi bao vé quyén va loi ich hop phap cua bi don: Luat su Dinh Thi
Quynh N, thuéc Poan Luat su Thanh pho H, Giam doc Cong ty L1. Pia chi lién
hé: Phong 302, s6 I P, phuong D, Quan A, Thanh phé H6 Chi Minh.

Nguoi khang cdo: Nguyén don ba Phan Thi Thanh T.
NOI DUNG VU AN

Tai don khoi ki¢n, ban tw khai, qua trinh giai quyét vu dn va tai phién
toa so tham, nguyén don la ba Phan Thi Thanh T trinh bay:

Ba 1a ngudi lao dong cua Cong ty C6 phan T35, nay 14 Cong ty C6 phan T4
(sau ddy goi tit 1a Cong ty), hai bén ky két hop dong lao dong sd
57/2010/HPLD-TC ngay 01/01/2010, vi tri cong viéc: Nhan vién nghi¢p vu
quan 1y bao bi — kho; Loai hop dong lao dong khong xac dinh thoi han; Muc
luong theo hop dong 1a 2.293.000 dong/thang, hé sé luong tai thoi diém ky hop
dong lao dong 1a 2.34, ngoai ra con co tién lwong ning sudt hang thang theo Quy
ché tién luong ctia Cong ty, tién an gitta ca 13 550.000 dong/thang. Sau d6 Cong
ty ban hanh cic quyét dinh ning luong, Quyét dinh sau cing 1a quyét dinh sb
672/QD-BSGTT ngay 31/12/2017 v6i hé sd luong 1a 2.26; Mirc luong cua ba
trude khi nghi viéc 1a 11.300.000 dong.

Ngay 01/8/2019, ba duoc diéu chuyén vé vi tri Nhan vién chimg tir hd trg
ban hang, phy trach khu vuc Quan A, Quan A, quan P, quan T, quan T theo
Quyét dinh vé viéc diéu chuyén cong tac nhan vién so 535/Qb-BSGTT ngay
24/7/2019. Trong qua trinh 1am viéc, ba luén hoan thanh tot cong viéc ctia minh.

Vao ngay 27/12/2019, ba nhan dugc Thong bao sé 373/TB-BSGTT cua
Cong ty vé viéc diéu dong nhan sy, theo d6, Cong ty tu y d6i ba sang vi tri cong
viéc méi 1a Nhan vién giao nhan thanh pham - kho B va ban hanh Quyét dinh s6
1085/QD-BSGTT ngay 30/12/2019 vé viéc diéu chuyén cong tac nhan vién theo
Thong béo sb 373/TB-BSGTT. Ba khong dong ¥ véi viée don phuong diéu
chuyén cong viéc khac so véi hop dong lao dong, boi vi vi tri cong viéc moi
khong ding véi trinh d6 chuyén mon nghiép vu nén ba khiéu nai Quyét dinh s
1085/QD-BSGTT ngay 30/12/2019 va chua nhan vi tri lam viéc méi. Tuy nhién,
Cong ty da khong giai quyét va co hanh dong khong to6n trong nguoi lao dong,
bét budc ba phai nhan cong viéc moi. Ngay 28/02/2020, Cong ty tiép tuc ban
hanh Thong bao s6 39/TB-BSGTT vé viéc nghi cho viée, yéu cau ba nghi cho
viéc va chuyén ba vao danh sach “giai quyét lao dong doi du”. Cong ty da tu
dong giam tién luong va khong chi tra cac khoan phuc loi, phu cap theo hop
dong lao dong va cac che do, chinh sach chung cua Cong ty voi ba. Ngay
28/12/2020, Cong ty tiép tuc ban hanh Thong bao sd 399/TB-BSGTT vé viéc



thay d6i mc luong chi tra cho ngudi lao dong nghi chd viéc ma khong c6 bt
ky mot su thod thudn nao voi ba.

Ngay 28/4/2021, sau mot quang thoi gian dai ba khiéu nai cac co quan nha
nudc ¢o thim quyén, tai phién hoa giai cua Phong L2, phia Cong ty thua nhén
d3 c6 hanh vi sai pham ddi v6i ba va Cong ty cam két khac phuc theo thoa thuan
da dat duoc.

Thoi gian sau d6, Cong ty da co nhitng hanh vi khong ton trong ba, ¢ tinh
kéo dai viéc bd tri lai cong viéc theo hop dong lao dong bang cach dé nghi cac
vi tri cong viéc madi khong ding véi chuyén mon nghiép vy, khong ding cong
viéc trén hop dong lao dong, tham chi khong phu hop véi stc khoé, tudi tac,
nham muyc dich gay kho khan cho ba du ba da kién nhén thién chi cho doi.
Cong ty lai sap xép ngudi lao dong khac vao lam viéc, tuyen moi1 nhan sy, dua
ra Iy do rang Cong ty tai cu tric so do to chirc, thay d6i tén goi cac vi tri cong
viéc dé xac dinh cong viée trén hop dong lao dong khong con va bat budc ngudi
lao dong phai chap nhan, ¢6 ¥ néi rang ngudi lao dong khong dong ¥ nhan viéc,
day 1a hanh dong vi pham nghiém trong phap luat lao dong cua Cong ty. Viéc
nay da gay ton thuong nghiém trong ve tinh than va strc khoé¢ cua ba, ban than
ba dang nudi hai con nhé (mot tré 8 tudi va mot tré 3 tudi), can mot cong viée on
dinh va da qua tudi dé co thé tim kiém mot cong viéc khac.

Ngay  28/02/2022, ba nhan dugc email tor tai  khodan:
phuongt@sabeco.com.vn, tén “Tran Phuong — TrungTam”, c6 ndi dung: “Cong
ty s& cham dat HDLD véi ba T, ba P, ba T3 tir ngay 01/04/2022”. Ngay
30/3/2022, Cong ty tiép tuc ban hanh Quyét dinh vé viéc cham dut hop dong lao
dong ddi voi ba ké tir ngay 01/4/2022 véi 1y do: Mét viée 1am do thay doi cu
tric Cong ty theo Piéu 42 Bo luat Lao dong nam 2019.

Nhén thdy, viéc Cong ty ban hanh Quyét dinh cham dit hop dong lao dong
v0i ba 1a khong ding voi quy dinh phap luat lao dong, khong c6 su thoa thuén
voi1 ba, day 1a hanh vi don phuong cham dat hop dong lao dong tréi phap luat.

Theo don khoi kién, nguyén don yéu cau Toa an giai quyét nhitng van dé
Sau:

- Budc Cong ty C6 phan T4 thu hoi Quyét dinh sé 322/QD-BSGTT ngay
30/3/2022 vé viéc cham dirt hop dong lao dong, bo tri lai vi tri cong viée cho ba
Phan Thi Thanh T theo ding hop dong lao dong s6 57/2010/HPLD-TC ngay
01/01/2010;

- Thanh toan tién lwong trong nhig ngdy ba Phan Thi Thanh T khong
dugc 1am viéce theo hop dong lao dong sé 57/2010/HPLD-TC ngay 01/01/2010,
tinh tir ngdy Cong ty don phuong chim dirt hop dong lao dong cho dén khi c6 Q
dinh/Béan an c6 hiéu luc phap luat ciia Toa an c6 thim quyén, tam tinh tir ngay
01/4/2022 dén hét ngay 30/6/2023, véi sé tién: 11.300.000 dong x 15 thang =
169.500.000 dong;

- Péng bo sung bao hiém xa hoi, bao hiém y té, bao hiém that nghiép trong
nhitng ngay ba Phan Thi Thanh T khong dugc lam viéce;



- Boi thuong cho ba Phan Thi Thanh T 06 thang tién luong do hanh vi don
phuong cham dit hop dong lao dong trai phap luat, voi so tién: 11.300.000 dong
x 6 thang = 67.800.000 dong;

Toéng cong sb tién yéu cdu tam tinh tir ngay 01/4/2022 dén hét ngay
30/6/2023 1a 239.300.000 dong.

- Trong truong hop Cong ty Co phan T4 khong mudn nhan lai nguoi lao
d6ng, ba Phan Thi Thanh T yéu cau b01 thuong cho nguoi lao dong 36 thang
lwong theo hop dong lao dong (bao gom tién luong va khoan thu nhép khac
tuong duong luong) dé cham dut hop dong lao dong, véi sé tién: 11.300.000
dong x 36 thang = 406.800.000 dong.

- Yéu qﬁu bdi thudng tén that vé tinh than do bi Cong ty C6 phan T4 sa
thai vdi so tien 1a 1.490.000 dong.

Tai phién toa so tham, nguyén don thay doi yéu cau khoi kién, theo d6
nguyén don yéu cau Toa an giai quyét nhitng van dé sau:

- Budc Cong ty C6 phan T4 thu hoi Quyét dinh sé 322/QD-BSGTT ngay
30/3/2022 vé viéc cham dut hop déng lao dong, bd tri lai vi tri cong viéc cho ba
Phan Thi Thanh T theo dung hop dong lao dong s6 57/2010/HPLD-TC ngay
01/01/2010;

- Thanh toan tién luong trong nhiing ngdy ba Phan Thi Thanh T khong
dugc 1am viéc theo hop dong lao dong s6 57/2010/HDPLD-TC ngay 01/01/2010,
tinh tir ngdy Cong ty don phuong chim dit hop dong lao dong cho dén khi c6 Q
dinh/Béan an c6 hiéu luc phap luat ctia Toa an c6 thim quyén, tam tinh tir ngay
01/4/2022 dén ngay Toa an xét xtr so tham 1a: 11.300.000 dong x 17 thang =
192.000.000 dong;

- Pong bd sung bao hiém x4 hoi, bao hiém y té, bao hiém that nghiép trong
nhitng ngay ba Phan Thi Thanh T khong dugc lam viéc;

- Boi thuong cho ba Phan Thi Thanh T 02 thang tién luong do hanh vi don
phuong cham dut hop dong lao dong trai phap luat, voi so tién: 11.300.000 dong
x 2 thang = 22.600.000 dong;

Tong cong s tien tam tinh tir ngdy 01/4/2022 dén hét ngay 31/8/2023 la
214.700.000 dong.

Nguyén don rat mot phan yéu cau khoi kién vé viéc:

- Yéu cau Cong ty. C6 phan T4 boi thuong cho ba Phan Thi Thanh T 36
thang lwong theo hop dong lao dong (bao gom: tién lwong va khoan thu nhap
khac twong duong luong) dé cham dut hop déng lao dong, v6i sb tién:
11.300.000 dong x 36 thang = 406.800.000 dong.

- Yéu cau Cong ty C6 phan T4 boi thuong ton tht vé tinh than do bj Céng
ty CO phan T4 sa thai véi so tién 1a 1.490.000 dong.

Nguoi bdo vé quyén va loi ich hop phdp cia nguyén don trinh bay quan
diém:



Viéc Cong ty C v&i ba T khong dam bao co sd thuc té theo cong vin cua
S Lao dong - Thuong binh va Xa hoi Thanh phd H. Boi 1& Cong ty thudc loai
hinh doanh nghiép ¢6 phan, theo diém i khoan 2 Piéu 135 Lu4t Doanh nghiép
nam 2014 thi viéc quyét dinh t6 chuc lai Cong ty, td chirc lai lao dong thudc
tham quyén cta Dai Hoi dong c6 déng, nhung trong hd so khong co Bién ban
hop Dai Hoi déng cd dong nam 2020, ndm 2021, nam 2022. Nghi quyét ctia Hoi
dong quan trj sb 744/NQ-HDQT/BSGTT ngay 30/7/2022 cua Cong ty la khong
phu hop tham quyén theo quy dinh tai diém p khoan 2 Piéu 149 Luat Doanh
nghiép nam 2014.

Mat khac theo Nghi quyét nay, dua trén sb liéu thé hién Cong ty van cé
nhu cau tuyén dung lao dong. Co cau to chirc chi thay d6i vé tén goi vi tri cong
viée, so dd ma Cong ty cung cap van c6 bd phan kho. Cong ty ciing vi pham
nghia vu thong béo cho ngudi lao dong vi ong Tran P1 khong phai 1a nguoi dai
dién theo phap luat cua Cong ty, khong co vin ban uy quyén ciia Cong ty cho
6ng Tran Phuong d tu cach thong bao viéc cham dut hop dong lao dong dén
nguoi lao dong. Trinh ty thu tuc xay dung phuong an st dung lao dong cling
khong dam bao quy dinh phép luat vi 6ng Tran P1 vira 1a Truéong phong nhan
su, vira 1a Chu tich Cong doan.

Nhu vay, Cong ty dd don phuong cham dit hop dong lao dong voi ba T 1a
khong diing quy dinh phap luat.

Tqi cac ban khai, qua trinh gidi quyét vu dn va tai phién toa so tham, bi
don Cong ty Co phan T4 cO ba Tran Thi Thuy T2 la ngwoi dai dién hop phdap
trinh bay:

Ngay 01/01/2010, Céng ty T4 va ba T ky Hop ddng lao dong khdng xac
dinh thoi han s6 57/2010/HPLD-TC, véi vi tri cong viéc la Nhan vién nghiép vu
quan ly bao bi - kho thuoc Phong kinh doanh. Muc luong cua ba T trude khi
nghi viéc 1a 11.300.000 dong.

Ngay 24/7/2019, theo nhu cau thuc té vé nhan sy, Cong ty ban hanh Quyét
dinh diéu chuyén cong tac nhan vién s6 535/QD-BSGTT. Theo d6, ba T dugc
chuyén qua cong viéc méi 1a Nhan vién chimg tir hd trg ban hang (Khu vuc
quan P, quan T, quan T, Quan A, Quan A) thudc Phong kinh doanh, tr ngay
01/8/2019. Ba T dong y lam viéc theo cong viéc moi.

Ngay 30/12/2019, khi dang trong qua trinh tai co cau, Cong ty ban hanh
Quyét dinh diéu chuyén cong tac nhan vién s6 1085/QD-BSGTT. Theo do, ba T
dugc chuyén qua cong viéc méi 1a Nhan vién giao nhan thanh pham thudc kho
B; Diéu chinh hé sé lwong theo vi tri cong viéc moi twong tmg 1a 1.60, ngach
lwong C.02 (Hé s6 luong trude d6 1a 2.34, bac luong 1a 1/8); ké tir ngay
02/01/2020.

Tir ngay 30/01/2020 dén ngay 03/3/2020, ba T khiéu nai Quyét dinh dicu
chuyen cong tac nhan vién s6 1085/QD-BSGTT ngay 30/ 12/2019 va Cong ty da

tién hanh nhiéu cudc hop dé tra 1i khiéu nai, ciing nhu dé sap xép cong viéc
moi cho ba T. Cong ty da ban hanh Quyét dinh 74/QD-BSGTT ngay 10/02/2020
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diéu chinh tang lwong cho ba T, v6i hé s6 1a 2.26, ngach luong B.01.

Trong cac cudc hop giai quyét sip xép cong viéec mébi, Cong ty da giai thich
do dang c6 phuong an tai ciu trac nén s& khong con vi tri Nhan vién ching tir
hd trg ban hang. Cong ty dé xuat nhiéu vi tri céng viéc dé ba T chon nhu: Nhan
vién kiém tra thi trudong, Nhan vién phat trién thi truong, Nhan vién key account
hodc salesman key account. Pong thoi, Cong ty cling cam két s& dao tao lai
ngudi lao dong dé phu hop véi cong viec méi. Cac vi tri nay déu phu hop vai
trinh d0 chuyén mon, nang lyc ma ba T dang lam. Pac biét, vi tri Nhan vién key
account hodc salesman key account 1a vi tri moi, ndi bat trong dinh hudng phat
trién mai cia Cong ty tai thoi diém d6. Tuy nhién, ba T tir chdi khong nhan bat
ki cong viéc nao. Do d6, ngay 28/02/2020, Cong ty ban hanh Théng béo sb
39/TB-BSGTT, theo d6 Cong ty thong bao ba T sé nghi cho viéc tir ngay
01/3/2020, tién lwong trong thdi gian nghi chd viée s& theo hé sd lwong nhan véi
mure luong toi thiéu ving do Nha nude quy dinh (twong tng 88.4% lwong trudc
khi nghi cho vige).

Ngay 30/7/2020, Hoi dong quan tri Cong ty ban hanh Nghi quyet thay doi
co ciu t6 chirc. Theo co cdu to chitc mdi ctia Cong ty, khong con t6n tai Phong
kinh doanh noi chung va vi tri Nhan vién chtng tir hd trg ban hang noi riéng.

Ngay 28/12/2020, Cong ty ban hanh Thong bao sé6 399/TB-BSGTT, theo
d6 thong bao diéu chinh murc lwong chi tra cho ba T bang muc luong tbi thicu
ving cong 7% ddi v6i lao dong da qua dao tao (twong tng 41.9% - 45.9% luong
trude khi nghi cho viée), ti ngay 01/01/2020.

Do khong dong ¥ véi cac Thong bao tir Cong ty nén ba T di yéu cau giai
quyét tranh chip lao dong. Ngay 28/4/2021, Cong ty va ba T tham gia budi hoa
giai tranh chép lao dong tai Phong L2. Tai budi lam viéc, ba T yéu cau Cong ty
chi tra khoan chénh 1éch luong, cac khoan phu cip, thudng, phuc loi; Péng du
bao hiém x4 hoi theo hgp dong lao dong tir thang 3/2020 dén nay. Cong ty dong
¥ voi yéu cau ctia ba T va da thuc hién hoan tat theo ndi dung cac bén da thong
nhat tai Bién ban hoa giai.

Ngay 24/02/2022, Cong ty hoan tat viéc nop ho so thay doi co cu to chirc,
t6 chirc lai lao dong dén Uy ban nhan dan Thanh phé H (H6 so bao gdm Phuong
an su dung lao dong da dugc Cong doan Co s¢ cua Cong ty thong qua). Trong
phuong an sir dung lao dong, c6 03 nguoi lao dong bi mat viéc 1am do thay doi
co cau Cong ty, trong d6 bao gom ba T.

Theo do, Cong ty da tién hanh viéc thay ddi co céu td chirc, td chire lai lao
dong theo cac budc, trinh ty ding quy dinh phap luét.

Ngay 28/02/2022, Cong ty da gui email dér} ba T theo dia chi:
thanhthaosa82@gmail.comthong bao cham dit hop dong lao dong kém theo
Phuong an str dung lao dong va bang tinh cac khoan trg cap cho nguoi lao dong
mat viéc do thay doi cau trc Cong ty.

Ngay 30/3/2022, Cong ty B1 Quyét dinh s 322/Qb-BSGTT vé viéc chim
dut hop dong lao dong ddi voi ba T do thay doi co cdu Cong ty. Theo do6, cong
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viéc cuiaba T tai Cong ty s& cham dat ké tir ngay 01/4/2022; Cac quyén loi cua
ba T dugc tinh dén hét ngay 31/3/2022.
Dbi voi cac yéu cau khdi kién cua nguyén don, bi don khong dong ¥, boi

~

1€:

Cong ty dugc thanh 1ap ban dau 1a doanh nghiép nha nudc. Pén nam 2017,
sau khi Nha nuéc thoai von khoi Tong Cong ty Co phan B2 (Cong ty me cua
Cong ty T4) Cong ty V (Nha dau tu Thai Lan 1a cha sé hitu) tro thanh cb dong
16n nhat nim gilr 53,59% ¢o phan Sau khi nha dau tu nudc ngoai nam quyén
quan 1y d3 bat dau ké hoach thay ddi co cdu quan tri, co cau to chuc cua Cong ty
T4.

Tt ndm 2019, dich Covid-19 dlen ra da gay anh huong nghiém trong dén
tinh hinh kinh doanh, Cong ty phai cat giam chi phi, thay d6i co cau quan tri, co
céu t chire, t6 chuc lai lao dong, dan dén mat viéc 1am cua ba T. Theo co ciu to
chtrc méi, khong con ton tai Phong kinh doanh néi chung va vi tri Nhan vién
chirg ttr hd trg ban hang néi riéng 1a vi tri va bo phan ma ba T dang lam viéc.

Trong qua trinh tai co ciu, Cong ty di c6 gang sap xép, bo tri lao dong phu
hop véi co ciu to chic mdi. Truong hop cia ba T, Cong ty di tim nhiéu vi tri
khac nhau dé cho ba T liwa chon nhung ba T déu khéng déng ¥ chip nhan. Ly do
ba T dua ra: Vi tri Nhan vién phat trién thi truong, Nhan vién giam sat thi trudng
khong phu hop véi nit, con vi tri Nhan vién key account va salesman key
account (da phan nit ing tuyén) thi ba T khong néu duoc 1y do tir chdi. Ba T yéu
cau Cong ty phai bd tri ba lam dung vi tri cong vigce theo hop dong lao dong,
mic du vi trf ndy khong con sau khi Cong ty tién hanh thay doi co cau.

Thoi diém kinh doanh bi anh hudng bdi dich Covid-19, Cong ty van duy tri
cho ba T nghi chd viée v6i mire lwong khong thay d6i dé bao dam thu nhap cho
ba T trong giai doan kho khan chung d6. Thang 10/2021, khi tinh hinh Covid-19
dan dugc klem soat, Cong ty da co thién chi débaT nhan cac cong viéc néu trén
nhung ba T t1ep tuc tir chéi. Do d6, Cong ty khong thé sip xép cong viéec mai
cho ba T dé tiép tuc str dung ma budc phai dua ba T vao danh sach nguoi lao
dong mat viéc 1am do thay ddi co ciu t6 chue, to chire lai lao dong.

Tir ngay hoan tat viéc nop ho so thay doi co céu to chirc, to chirc lai lao
dong dén Uy ban nhan dan Thanh phd H, Cong ty da khong con ton tai Phong
kinh doanh va khong con bat ky ngudi lao dong nao ciia Cong ty lam viéc véi vi
tri Nhan vién chting tir hd tro ban hang.

Do do, Cong ty da cham dut hop ddng lao dong véi ba T do thay ddi co cau
t6 chtrc, t6 chuc lai lao dong dung theo quy dinh phap luat.
Nguoi bdo vé quyén va loi ich hop phdp ciia bi don trinh bay quan diém:
Cong ty da thuc hién dang trinh tu, thu tuc dé chAm d}ﬁ:t hop d?)ng lao dong
véi ba T khi cho nguoi lao dong thoi viéc do Cong ty T6 to chirc, to chie lai lao

dong theo quy dinh cua Bo luat Lao dong nam 2019. Hoi dong quan tri cua
Cong ty H c6 quyén ban hanh nghi quyét thay d6i co cau to chirc, to chuc lai lao
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dong. Phap luat khong cam viéc Truong phong nhén sy kiém nhiém vai tr6 Chu
tich Cong doan. Nguoi bao v€ quyén va loi ich hop phap cua ctua nguyén don
cho rang khong co viée tai co cau trén thyuc té ma chi (1‘01 tén vi tri cong viée la
ko c6 co s¢. Cong ty da nhiéu 1an t6 chirc hop giai quyét viéc 1am cho ngudi lao
dong nhung ngudi lao dong khong dong ¥ nhan cong viéc méi. Cong ty van cho
ngudi lao dong nhan du luong trong thdi gian chd viée cho dén khi cham dut
hop ddng lao dong.

Tai Ban dn lao déng so tham sé: 1 00/2023/LD-ST ngay 20 thang 9 nam
2023 cua Toa dn nhdn dan Quan 1, Thanh pho Ho Chi Minh da tuyén xu:

1. Khong chap nhan yéu cau khoi kién ctia nguyén don ba Phan Thi Thanh
T vé viée:

- Budc Cong ty C6 phan T4 thu hdi Quyét dinh sé 322/QD-BSGTT ngay
30/3/2022 vé viéc cham dut hop dong lao dong, bé tri lai vi tri cong viéc cho ba
Phan Thi Thanh T theo dung hop dong lao dong s6 57/2010/HPLD-TC ngay
01/01/2010;

- Thanh toan tién lwong trong nhiing ngay ba Phan Thi Thanh T khdng
dugc 1am viée theo hop dong lao dong s6 57/2010/HDLD-TC ngay 01/01/2010,
tinh tir ngay Cong ty don phuwong cham dut hop dong lao dong cho dén khi c6 Q
dinh/Bén 4n c6 hiéu luc phap luat ciia Toa an c6 tham quyén, tam tinh tir ngay
01/4/2022 dén ngay Toa 4an xét xur so tham la: 11.300.000 dong x 17 thang =
192.000.000 dong;

- Péng bo sung bao hiém x4 hoi, bao hiém y té, bao hiém that nghiép trong
nhitng ngay ba Phan Thi Thanh T khong dugc lam viéc;

- Bdi thuong cho ba Phan Thi Thanh T 02 thang tiép luong do hanh vi don
phuong cham dut hop dong lao dong trai phap luat, voi so tién: 11.300.000 dong
x 2 thang = 22.600.000 dong;

Tong cOng sO tién tam tinh tir ngay 01/4/2022 dén hét ngay 31/8/2023 1a
214.700.000 dong.

2. Pinh chi xét xir doi voi yéu cau khoi kién cta ba Phan Thi Thanh T vé
viéc:

- Yéu cau Cong ty. Co phan T4 boi thuong cho ba Phan Thi Thanh T 36
thang lwong theo hop dong lao dong (bao gom: tién lwong va khoan thu nhap
khac tuong duong luong) dé cham dut hop dong lao dong, v&i so tién:
11.300.000 dong x 36 thang = 406.800.000 dong.

- Yéu cau Cong ty Co phan T4 bdi thudng ton that vé tinh than do bj Céng
ty CO phan T4 sa thai véi so tién 1a 1.490.000 dong.

Ngoai ra ban 4n so tham con tuyén vé an phi, quyén thi hanh 4n va khang
cao cua cac duong su.

Ngay 20/9/2023, nguyén don ba Phan Thi Thanh T ndp don khang cao
toan bd ban an so tham.



Tai phién toa phiic tham:
Nguyén don va dai dién nguyén don trinh bay:

Nguyén don van giit nguyén khang c4o va xac dinh truéc khi bi don ban
hanh quyét dinh chdm dat hop dong lao dong dd co hai budi 1am viéc vao céac
ngay 20/02 va 27/02/2020, c¢6 dua ra ba vi tri cong viéc khac nhu Nhan vién
phat trién thi trudng, Nhan vién kiém tra thj truong va Nhan vién Key A, nhung
nguyén don khong dong ¥ do khong phu hop voi lao dong nir va nguyén don
dang trong thoi gian thuc hién khiéu nai. Nguyén don da biét viéc bi don thay
c101 co cau, phuong an su dung lao dong. Trén thuc té, bi don khong thay d6i co
cdu nhung d3 chdm dat hop dong lao dong voi nguyén don 1a trai quy dinh cia
phép luat.

Trong qua trinh giai quyét vu an, nguyén don yéu cau Toa 4n cap so thim
budc bi don thu hdi Quyét dinh sé 322/QD-BSGTT ngay 30/3/2022 vé viéc
cham dit hop dong lao dong, bé tri lai vi tri cong viéc cho ba T theo dang hop
dong lao dong s6 57/2010/HPLD-TC ngay 01/01/2010; Budc bi don tra tién
lwong nhitng ngay khong dugc 1am viéc tir ngay 01/4/2022 dén ngay xét xir so
tham 20/9/2023 véi s6 tien 199.633.333 dOng; Boi thuong 02 thang tién luong
do cham dut hop dong lao dong trai phap luat vdi so tién 22.600.000 dong;
Pong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép theo quy dinh cia
phap luat.

Toda an cap so tham da khong chap nhéan cac yéu cau khoi kién con lai cta
nguyén don 1a khong khach quan, da anh huong nghiém trong dén quyén, loi ich
hop phap cua nguyén don nén dé nghi Hoi ddng xét xir can cir khoan 2 Piéu 308
cua B0 luat To tung dan su stra mot phan ban an so tham theo hudng chap nhan
toan bo yéu cau khoi kién ciia nguyén don.

Dai dién bi don trinh bay:

Bi don do 6ng Tran Van D dai dién theo iy quyén khong dong ¥ toan bd
khang céo cua nguyén don.

Pé nghi Hoi dong xét xir can cir khoan 1 Piéu 308 ciia Bo luat T6 tung
dan su gilt nguyén ban an lao dong so tham, khong chip nhan toan bd yéu cau
khéi kién cia nguyén don.

Pai dién Vién kiém sat nhdan dan Thanh phé Hé Chi Minh phat biéu y
kién:

Vé t6 tung: Viéc tuan theo phép luat td tung trong qua trinh giai quyét vu
an ctia Tham phan, Hoi dong xét xtr; Viéc chap hanh phap lut ctia nhitng nguoi
tham gia t6 tung trong giai doan xét xtr phtic thim ké tir khi thu 1y vu an cho dén
trudce thoi diém nghi an dung theo quy dinh cua B luat T tung dan su.

Vé noi dung: Can ctr nhing tai liéu, ching c ¢6 trong hd so vu an va 10i
trinh bay cua cac duong su, két qua tranh ludn tai phién toa, xét thiy khang cao
ctia nguyén don khong co co sd. Can cir khoan 1 Diéu 308 B¢ luat T6 tung dan
su nam 2015, Vién kiém sat nhan dan Thanh phé HO Chi Minh dé nghi Hoi
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dong xét xur khong chép nhén toan bg khang cdo cua nguyén don, gitr nguyén
Ban an lao dong so tham s6 100/2023/LD-ST ngay 20/9/2023 cta Toa an nhan
dan Quan 1, Thanh pho H6 Chi Minh.

NHAN PINH CUA TOA AN:

Sau khi nghién ctu céc tai liéu c6 trong ho so vu an duoc tham tra tai
phién toa va can ctr vao két qua tranh luan tai phién toa, Hoi dong xét xir nhan
dinh:

[1] Vé td tung: Xét don khang cao cua ba Phan Thi Thanh T trong han
luét dinh phu hop khoan 1 Diéu 273 B0 luat T6 tung dan sy nam 2015, nén dugc
chap nhan.

[2] V& ndi dung:

[2.1] Can ctr cac tai liéu, ching ctr c6 trong hd so vu an va su xac nhan
ctia duong su, c6 co s& dé Hoi dong xét xir xac dinh giita nguyén don va bi don
da giao két hop dong lao dong sé 57/2010/HPLD-TC ngay 01/01/2010; loai hop
dong khong xac dinh thoi han; Chirc danh: Nhan vién nghiép vu quan 1y bao bi -
kho; Dia diém 1am viéc tai cac van phong lam viéc, don vi truc thudoc Cong ty.
Tt ngay 01/8/2019, nguyén don lam viéc tai Cong ty véi vi tri Nhan vién chung
ttr hd tro ban hang phu trach khu vuc Quan A, 11, P, T, T. Mic luong thoi diém
trude khi bi don cho nguyén don nghi viéc 1a 11.300.000 dong/thang.

[2.2] Ngay 30/7/2020, Hoi ddng Quan trj Cong ty ban hanh Nghi quyét
thay d6i co cau, khong con ton tai Phong kinh doanh va vi tri nhan vién chimg
ttr hd trg ban hang. Ngay 05/11/2021, Cong ty B1 Phuong an vé viéc nguoi lao
dong mét viéc do thay doi co cau d6i vai 03 nguoi lao dong va ngay 21/02/2022
ban hanh Phuong an st dung lao dong stra d6i, bd sung, trong d6 c6 nguyén
don. Khi Cong ty X str dung lao dong c6 su tham gia cia Ban chap hanh Cong
doan co sd. Ngay 24/02/2022, Cong ty di giri Phuong an str dung lao dong dén
S¢ Lao dong - Thuong binh va Xa hoi Thanh ph6 H c6 ndi dung cham dut hop
dong lao dong véi 03 nhan vién (trong d6 c6 nguyén don) lam viéce tai vi tri
Nhan vién chung tir hd trg ban hang ké tir ngay 01/4/2022 dudi hinh thirc cho
thoi viéc do thay doi co ciu to chirc, to chuc lai lao dong, da duoc So Lao dong -
Thuong binh va X& hoi Thanh phé H xac nhan tai Coéng van s
9503/SLDTBXH-LD ngay 16/3/2022. Nhu viy, c6 co s¢ xac dinh bi don dé
thong bao cho co quan quan ly nha nude vé lao dong cap tinh trude 30 ngay viée
cham dut hop dong lao dong véi nguyén don do thay d6i co cau.

Trudce khi Cong ty co quyet dinh thay d6i co ciu, da nhiéu lan lam viéc
v6i nguyén don va dé xuat nhiéu vi tri cong viéc moi phu hop véi trinh do
chuyén mén, ning luc dé nguyén don lua chon nhu: Nhan vién phat trién thi
truong, Nhan vién kiém tra thi truong (S), Nhan vién (K). Pong thoi, Cong ty
cam két s& ddo tao lai nguoi lao dong dé phu hop véi cong viéc mdi. Tuy nhién,
nguyén don tir ch6i khong nhan bét ky cong viée nao. Do d6, ngay 28/02/2020,
Cong ty T4 ban hanh Thong bao s6 39/TB-BSG TT cho nguyén don nghi cho
viéc tir ngdy 01/3/2020, tién luong trong thoi gian nghi chd viée sé theo hé sd
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lwong nhan véi mic luong tdi thiéu ving do Nha nuéc quy dinh (twong ung
88.4% luong trudce khi nghi cho viée).

[2.3] Ngay 30/3/2022, Céng ty B1 Quyét dinh s6 322/Qb-BSGTT vé viée
chdm dut HDLD d6i véi nguyén don do thay d6i co cau ké tir ngay 01/4/2022,
cac quyén loi ciia nguyén don dugce tinh dén hét ngay 31/3/2022 1a phu hop theo
quy dinh tai diém a khoén 1, khoan 6 Diéu 42 va Diéu 44 cua Bo luat Lao dong
nim 2019. Toa an cip so thim khéng chip nhan cac yéu cau khoi kién cua
nguyén don 1a c6 co s& nén Toa an cap phuc thim git nguyén.

[2.4] Trong qua trinh giai quyét vu an, nguyén don rat cac yéu cau khoi
kién: Truong hgp Cong ty khong nhan nguyén don trd lai lam viéc thi boi
thuong 36 thang lwong theo HPLD twong duong s6 tién (bao gdm: tién luong va
khoan thu nhap khac twong dwong luong) dé chdm dut hop dong lao dong, véi
s6 tién: 11.300.000 dong x 36 thang = 406.800.000 dong; Yéu cau Cong ty Co
phan T4 boi thudng ton that vé tinh than do bi Cong ty Co6 phan T4 sa thai vai
s6 tién 1a 1.490.000 dong. Hoi dong xét xir xét thay, viée nguyén don rat yéu céu
khoi kién nay la tuy nguyén, khong trai phap luat va dao duc xa hoi, Toa an cap
so tham d3 dinh chi xét xir 461 v6i phan yéu cau khoi kién nay cta nguyén don
la ding quy dinh.

Tir nhitng phan tich trén, Hoi dong xét xtr phiic tham xét thay dé nghi cua
dai dién Vién kiém sat nhan dan Thanh phd H6 Chi Minh khong chép nhén toan
bo khang cao cua nguyén don 1a c6 co so. Hoi ddng xét xtr phuc tham xét khong
chap nhan toan bd yéu cau khang céo cia nguyén don.

[3] V& an phi lao dong so tham va phic tham:

Nguyén don dugc mién an phi lao dong so tham va an phi lao dong phuc
tham theo quy dinh tai diém a khoan 1 Piéu 12, Piéu 16 va Diéu 26 Nghi quyet
s6 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi
quy dinh vé mirc thu, mién, giam, thu, n0p, quan ly va sit dung an phi, 1¢ phi
Toa an.

Bi don khong phai chiu an phi lao dong so tham va phuc tham.

Vi cac 1€ trén,

QUYET PINH:

Cin ctr khoan 1 Diéu 32, khoan 1 Diéu 148, Diéu 293, khoan 2 Diéu 296,
khoén‘l biéu 308 3(} luat To6 tung dan sy nam 2015; Cac Diéu 13,‘ 14, 15, khoan
11 Diéu 34, cac Dicu 42, 44, 45, 46, 47, 48, 187, 190, 219 va biéu 220 cua BY
luat Lao dong ndm 2019; Luat Thi hanh an dan sy nam 2008, dugc sua doi, bo
sung nam 2014; Nghi quyét sb 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy

ban Thudng vu Quéc hdi quy dinh vé muc thu, mién, giam, thu, ndp, quan Iy va
st dung an phi va 1€ phi Toa an,

Tuyén xu

1. Khong chdp nhan toan bd khang céo cua nguyén don ba Phan Thi
Thanh T.
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2. Gilt nguyén Ban 4n lao dong so tham so 100/2023/LD-ST ngay 20
thang 9 nam 2023 cua Toa 4n nhan dan Quan 1, Thanh pho H6 Chi Minh.

2.1. Khong chip nhan yéu cau khoi kién ctia nguyén don ba Phan Thi
Thanh T vé viéc:

- Budc Cong ty C6 phan T4 thu hdi Quyét dinh sé 322/QD-BSGTT ngay
30/3/2022 vé viéc chAm dit hop déng lao dong, b tri lai vi tri cong vi¢c cho ba
Phan Thi Thanh T theo dung hop déng lao dong s6 57/2010/HDLD-TC ngay
01/01/2010;

- Thanh toan tién lwong trong nhiing ngay ba Phan Thi Thanh T khong
dugc 1am viéc theo hop dong lao dong sd 57/2010/HPLD-TC ngay 01/01/2010,
tinh tir ngdy Cong ty don phuwong cham dat hop dong lao dong cho dén khi c6 Q
dinh/Bén an c6 hiéu luc phap luit ctia Toa an c6 tham quyén, tam tinh tir ngay
01/4/2022 dén ngay Toa an xét xtr so tham 1a: 11.300.000 dong x 17 thang =
192.000.000 (mdt tram chin muoi hai triéu) dong;

- Pong bo sung bao hiém xi hoi, bao hiém y té, bao hiém that nghiép
trong nhiitng ngay ba Phan Thi Thanh T khong duoc lam viéc;

- Boi thuong cho ba Phan Thi Thanh T 02 thang tién lwong do hanh vi
don phuong cham dut hop dong lao dong trai phap luét, vdi so tién: 11.300.000
dong x 2 thang = 22.600.000 (hai muoi hai tri¢u, sdu trdm nghin) dong;

Tong cong sO tién tam tinh tir ngay 01/4/2022 dén hét ngay 31/8/2023 la
214.700.000 (hai tram muoi bon tri¢u, bay trdam nghin) dong.

~ 2.2. Pinh chi xét xit doi v&i yéu clu khoi kién ctia ba Phan Thi Thanh T
ve viéc:

- Yé&u cau Céng ty C6 phan T4 boi thuong cho ba Phan Thi Thanh T 36
thang lwong theo hop dong lao dong (bao gom: tién luong va khoan thu nhap
khac tuong duong luong) dé cham duat hop dong lao dong, véi sb tién:
11.300.000 dong x 36 thang = 406.800.000 (bon trim 1é sau triéu, tdm trim
nghin) dong.

- Yéu cau Cong ty CO phan T4 boi thuong ton that vé tinh than do bj
Cong ty C6 phan T4 sa thai voi so tién 1a 1.490.000 (mdt tri€u, bon tram chin
muoi nghin) dong.

3. An phi lao dong:

N 3.1. An phi lao déng so tham: Nguyén dGI} bé‘l‘ Phan Thi Thanh T duoc
mién an phi lao dong so tham. Bi don Cong ty C6 phan T4 khong phai chiu an
phi lao dong so tham.

3.2 An phi lao dong phuc tham: Nguyén don ba Phan Thi Thanh T dugc
mién an phi lao dong phuc tham. Bi don Cong ty Co6 phan T4 khong phai chiu
an phi lao dong phuc tham.

Trong truong hop ban an dugce thi hanh theo Piéu 2 Luat Thi hanh an dan
su thi nguoi duge thi hanh 4n dan sy, ngudi phai thi hanh an dan sy c6 quyén
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thoa thuan thi hanh an, ty nguyén thi hanh &4n hoac bi cudng ché thi hanh an theo
quy dinh tai cac Biéu 6, 7 va 9 Luat Thi héph an dan su; Thoi hiéu yéu cau thi
hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh &n dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Not nhgn: , TM. HQI PONG XET XU PHUC THAM
- Toa an nhén dén t0i cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai TP. HCM,;

- Vién kiém sat nhan dan cép cao tai TP.HCM;

- Vién kiém sat nhan dan TP. HCM;

- Toa an nhan dan Quan 1;

- Chi cuc Thi hanh an dan sy Quéan 1;

- Céc duong sy (dé thi hanh);

- Luu: Vp, Hs.

Doan Thi Kim Thuy
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