TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO PA NANG Déc 1ap - Tu do - Hanh phic

Ban 4n s6 08/2025/KDTM-PT
Ngay 12 - 3 —’2025 ‘
VIV “Tranh chap hop dong thi cong”

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG
Thanh phin Héi dong xét xir phiic tham gom cé:
Tham phan - Chil toa phién toa: Ba Tran Thi Thanh Mai
Céac Tham phan: Ong Truong Chi Trung
Ong Cao Vin Hiéu
Thir ky phién toa: Ba Tran Ngo Khanh Loan - Thu ky Toa 4n nhan dan
thanh pho Ba Nang.

Pai dién Vién Kiém sdt nhdn dan thanh phé Da chng: Ba Pang Ngoc Hoai
Linh - Kiém sat vién tham gia phién toa.

Ngay 12-3-2025, tai tru s& Toa an nhan dan thanh phé Pa Ning, xét Xu
phtc thim cong khai vu 4n kinh doanh thuong mai phuc tham thu 1y sb:
28/2024/TLPT KDTM ngay 31-10-2024 vé viéc “Tranh chdp hop dong thi

cong’”.

Do Ban 4n kinh doanh thwong mai so tham s6 37/2024/KDTM-ST ngay
12-9-2024 cua Toa an nhan dan quan Hai Chau, thanh phé Pa Nang bi khang
cao.

Theo Quyét dinh dua vu an ra xét xir phiic tham sb 26/2025/QD-PT ngay
03-02-2025; gitra cac duong su:

* Nguyén don: Cong ty TNHH D; dia chi tru so: L6 B D, phuong H, quan
H, thanh pho Pa Nang.

- Nguweoi dai dién theo iy quyén ciia nguyén don: Ba Bui Tran Thuy V, sinh
nam 1993; 6ng Pham Van V1; sinl} nam 2000; cung dia cl}i: Tang B,‘T(‘)a nha T,
H N, phuong N, quan H, thanh pho Pa Nang; theo Hop dong uy quyén lap ngay
13-12-2023 cua Chu tich Hoi dong thanh vién Cong ty TNHH D; c6 mat.

- Nguroi bao ve quyén va lgi ich hop phdp ciia nguyen don: Ong Lé Vin C;
ba Tran Thi H- Luat sw Cong ty L, cung dia qhi: Tang B, Toa nha T, H N,
phuong N, quan H, thanh ph6 Pa Nang; c6 don dé nghi xét xtir vang mat.

* Bi don: Cong ty ¢6 phan X; dia chi tru so: A L, phuong H, quan H,
thanh pho Pa Nang.



- Nguoi dai dién theo ity quyén ciia bi don: Ong Tran Cong P; chirc vu: Phy
trach Phong KH-KD Va O0ng Huynh DPinh T; chtic vu: Truong phong BDT-KTTC,;
theo Gidy uy quyen sd 35/GUQ-CT ngay 21-02-2025 ctia Chu tich Hoi dong
quan trj Cong ty cd phan X; co6 mat.

* Nguoi c6 quyén loti, nghia vu lien quan: Cong ty TNHH X (DNDA); dia
chi dang ky: Tang F, so D duong N, phuong T, quan T, thanh phé Ha Noi, dia
chi lién lac: Tang E, s6 G X4 P, quan D, thanh phd Ha Noi; Nguoi dai dién theo
phap luat: Ong Nguyén Hiru N. Chac vu: Chu tich Hoi dong thanh vién; ving
mat.

* Nguwoi khdang cdo: Bi don - Cong ty c6 phan X.
NOI DUNG VU AN:

Theo Bdn dn so tham, tém tit nhw sau:

* Nguyén don - Cong ty TNHH D va ngwoi dai di¢n theo iy quyén trinh
bay tai don khai kién va qua trinh tham gia to tung tai Toa dan:

Ngay 23-4-2015, Céng ty TNHH X (sau day goi 1a Congty X - T) va Lién
doanh Tong cong ty X1 cong trinh ky ket Hop dong thi cong cong trinh xay
dung s6 59/2015/HPTC (Hop dong 59) vé viéc thi cong cong trinh Goi thau
XL10: Xay lip va khao sat, thiét ké ban vé& thi cong doan Km38 + dén cau
K+88,09 (khong bao gbébm cac cau: Km38+548,89, Km39+983,507,
Km40+768,33) thudoc Du an phan ky dau tu giai doan 1 - xdy dung cong trinh
duong H - Tay Loan theo hinh thirc hop dong x4y dung - chuyén giao (BT).

Ngay 26-4-2019, Cong ty c6 phan X (sau day goi 1a Cong ty CP X) ky két
Hop dong thau phuy thi cong xay dung cong trinh s6 18/2019/HDTC- LSOTL voi
Cong ty TNHH X (nay la Cong ty TNHH D) (sau day goi la Cong ty D) vé viée
xay lap, khao sat, thiét ké ban v& thi cong hang muyc hoan tra tuyén duong
PT.601 vi tri s6 2 (1y trinh tuyén PTT.601 tir Km 25+578,83 - Km26+314,672
thudc Dy 4n: Phan ky dau tu giai doan 1 - Xay dung cong trinh duong H doan L
- Tay Loan theo hinh thirc xdy dung - chuyén giao, véi noi dung cha yéu nhu
Sau:

Noi dung va khéi lugng cong viéc: Nha thau chinh 1a Cong ty CP X giao
cho Nha thau phy 1a Cong ty P thi cong xdy dung hang myc: xay lap, khao sat,
thlet ké ban vé thi cong (BVTC) hang myc hoan tra tuyén duong DT.601 vi tri
s6 2 (Iy trinh tuyén DTT.601 tir Km 25+578,83 - Km26+314,672 thudc du 4n
duong H doan L - T tai Goi thau XL10 - Xay 1ép va khao sat, thidt ké ban vé thi
cong doan Km38+00 - Pén dau cdu K+88,09 (khéng bao gdm cac cau:
Km38+548,89, Km39+983,507, Km40+768,33).

Gia tri hop dong: Gia tri hop dong sau thué 16.344.170.000 dong.

Thoi han thanh toan: Trong thdi han 03 ngay ké tir ngdy Céng ty CP X
nhan duoc day du ho so, chimg tir thanh toan hop 18 ctia Cong ty B, thi Cong ty
CP X 1ap ho so thanh toan trinh Chu dau tu va dé nghi Chu dau tu thanh toan
tién cho Cong ty . Cong ty D phdi hop Cong ty CP X dé thuc hién thanh toan



voi Chu dau tu theo quy dinh tai khoan 8.4 [Thoi han thanh toan] trong hop
dong chinh.

Tién bi giit lai va thoi han thanh toéan tién giir lai:

- Tam giir s tién chd quyét toan Cong trinh twong duong 03% gia tri Hop
dong dugc nghiém thu. Cong ty CP X sg€ phai thanh toan cho Cong ty b khi Chu
dau tu thanh toan cho Cong ty CP X va Coéng ty B cung cap Thu béo lanh vo
diéu kién cua Ngan hang vo1 thoi gian hiéu lyc cua T1 bao lanh dén hét ngay
Cong ty CP X hop dong voi Chu dau tu.

- Tam gitr chi phi bdo hanh cong trinh twong duong 05% gia tri Hop dé{lg
dugc nghiém thu. Cong ty CP X s€ phai thanh toan cho Cong ty b khi Chu dau
tu thanh toan cho Cong ty CP X va Cong ty D cung cap Thu bdo lanh v6 dicu
kién ctia Ngan hang vdi thoi gian hiéu Iuc cua T1 bao lanh dén hét ngay Cong ty
CP X hoan thanh trach nhi¢m bao hanh cong trinh.

- Tam giit s6 tién tuong ng voi so tién COng ty CP X dong gop von chu so
hiru 12 10,7% tinh trén s6 tién thuc té thanh todn cho Cong ty B. S6 tién nay

Cong ty CP X thanh toan cho Céng ty P khi du an két thuc, ban giao cho Nha
nuée va Chu dau tu hoan tra cho Cong ty CP X.

Thang 7 nam 2019, Cong ty P va Cong ty CP X lap Ho so thanh toan dot 1
ctia Hop dong s6 18/2019/HPTC-LS-TL d6i v6i hang muc xdy lip, khao sat,
thiét ké ban v& thi cong hang muc hoan tra tuyén dudng DT.601 vi tri 2 (1y trinh
tuyén DTT.601 tr Km 25+578,83 - Km 26+314,672 thudc du an duong H doan
L - T. Theo d6, trong Phiéu gi4 thanh toan Pot 1, dai dién ca hai bén di xac
nhan gid tri thanh toan khéi lugng thi cong cong trlnh xdy dyng cong trinh hang
muc duong hoan tra BT.601 (diém s6 2), v6i ndi dung chu yéu nhu sau:

Gia tri thanh toan dot nay: 10.810.003.000 dong;

Gia trj tam giit lai chd quyét toan va bao hanh: 910.316.080 dong;
Gia trj tam giir lai dé gop vén vao CDT: 1.059266.500 dong;

Gia tri tam gidm trur tu van thiét ké du an: 23.356.000 déng;

Gia tri & nghi thanh toan dot nay: 8.817.064.420 dong.

Trong ndm 2019, Cong ty D va Cong ty CP X lap H6 so thanh toan dot 2
Hop dong s6 18/2019/HDTC-LS-TL doi voi hang muc xay lap, khao sat, thiet
ké ban vé thi cong hang muc hoan tra tuyén duong DT.601 vi tri 2 (1y trinh
tuyén DTT.601 tr Km 25+578,83 — Km26+314,672 thudc dy an duong H doan
L - T. Theo do6, trong Phi¢u gia thanh toan Dot 2, dai dién ca bén xac nhan gia
tri thanh toan khoi lugng thi cong xay dung cong trinh hang muc duong hoan tra
DT.601(di€m s0 2), véi ndi dung chi yéu nhu sau:

Gia trj thanh toan dot nay: 2.244.377.000 dong;

Gia trj tam giir lai chd quyét toan va bao hanh: 189.000.160 dong;

Gia trj tam giit lai dé gop von vao CDT: 1.279.191.822 ddng;

Gia tri dé nghi thanh toan dot nay: 1.835.451.000 déng.



Ngay 02-12-2022, Cong ty CP X di c6 Cong vian s6 402/CV-CT ngay 02-
12-2022 vé viéc "Thanh quyét toan Hop ddong thau phu sé 18/2019/HDTC-LS-
TL ngay 26-4-2019" giri dén Cong ty P trong d6 xac nhan cac khoan ng chua
thanh toén cho Céng ty B nhu sau: Gia tri giit lai chd quyét toan va bao hanh
1.099.316.240 dong; Gia tri giit lai dé gop vén chu sé hiru: 1.279.191.822 dong;
Gi4 tri tam giam tru tu van dy 4n 23.356.000 déng. Bén canh d6, dbi vai gia tri
chua thanh toan theo dot thu dot 2 1a 1.612.095.567 ddng. COng ty CP X néu rd
1y do dang gip khé khin vé tai chinh din t6i chua thanh toan cho Cong ty B gla
tri con lai cua ho so' nghiém thu dot 2 goi thau XL10 va Cong ty CP X cam két
s& thanh toan so tién con lai chdm nhét vao ngay 31-5-2023.

Ngay 12-12- 2022, Cong ty D phan_ hoi Cong van 402 cua Cong ty CP X
bang Cong van so 491/CV-DACINCO vé viéc: Yéu cau thanh, quyét toan Hop
dong thau phy sé 18/2019/HPTC-LS-TL ngay 26-4-2019 v&i ndi dung khong
dong v kéo dai thoi gian no thanh toan dén ngay 31-5-2019 nhu Cong van 402
néu trén va dé nghi Cong ty CP X thanh toan ngay cho Cong ty B toan bo cong
no.

Ngay 29-01-2023, Cong ty D va Cong ty CP X di ky két Bién ban d6i
chiéu cong no xic nhan sd tlen Cong ty CP X con no Cong ty D la
4.013.959.629 dong. Nhu vay, tong cong so tién ng gbc ma Coéng ty CP X chua
thanh toan cho Cong ty B 14 4.013.959.629 dong.

Ngoai nghia vu tra ng géc néu trén, can cu theo quy dinh tai Diéu 306 Luat
Thuong mai ndm 2005, Piéu 11 Nghi quyét 01/2019/NQQ-HDPTP thi Cong ty
CP X con phai chiu trach nhiém thanh toan cho Cong ty D tién 14i chdm tra véi
131 suat trong duong voi mire 13i sudt ng qua han trung binh trén thi truong cta
it nhat 03 (ba) ngan hang thuong mai ¢ tru so, chi nhanh hodc phong giao dich
tai tinh, thanh pho tryc thudc trung wong noi Toa an dang giai quyét, xét xtr co
try s tai thoi diém thanh toan (xét xir so tham). Tai Pon khai kién, Cong ty D
tam tinh 13i sut cham tra 1a 10%/nam, theo d6 téng cong tién 1&i chdm tra ma
Cong ty CP X phai thanh toan cho Cong ty D tam tinh 13: 1.701.211.629 dong.

Tong cong tién gdc va tién 13i hop dong Cong ty B yéu cau Qéng ty CP X
phai thanh todn tam tinh dén ngay 07-12-2023 la: 5.754.170.707 dong.

Trong qua trinh giai quyét vu an va tai phién toa, nguyén don di rat mot
phan yéu cau khoi kién va thay d6i phan 13i cham thanh toan twong tng véi
phan yéu cau con lai, cy thé nhu sau:

Ruat yéu cau khoi kién dbi véi khoan tién tam giit chd quyét toan, chd bao
hanh 1.099.316.240 dong va phan lai cham tra tuong ung.

Rat mot phan yéu cau khoi kién dbi v6i khoan tilén‘vén gop chu so hiru 1a
283.574.337 dong (1.279.191.822 dong - 995.617.485 dong) va thay doi khoan

tién 1ai cham tra tuong Ung. Phan yéu cau khoi kién con lai Cong ty TNHH D
yéu cau Toa an giai quyét, budc Cong ty Co phan X thanh toan bao gom:

1. Tién khéi lugng hoan thanh chua thanh toan 1.612.095.567 dong va tién
131 chdm tra tinh tr ngay 01-10-2019 dén 12-9-2024 v6i muc 1ai suat 10,5%/nam
la: 838.022.609 dong.



2. Tién vén gop chi s hiru 13 995.617.485 dong va 14i cham tra tuong tng
voi thoi gian cac dot Cong ty X - T da hoan tra cho Cong ty CP X, v6i muc 1ai
suat 10,5%/nam la: 177.354.170 dong.

3. Tién giam trir tu van thiét ké 1a: 23.356.000 dong.

* Bi don - Cong ty Cé phin X va ngwoi dai dién theo iiy quyén trinh bay
trong qud trinh tham gia to tung tai Toa dan:

_ Theo quy dinh cua Luat Pau thau, Cong ty CP X khong c6 tu cach la “nha
thau chinh” trong goi thau BT Cam Lo - T, Chu dau tu 1a Cong ty X, cu thé:

Ngay 25-11-2015, Bo truong B Q c6 Quyét dinh s0 5050/QD-BQP; Quyét
dinh v€ ¢6 phan héa Cong ty TNHH MTV X (100% von nha nudc) thudc Bo;
theo Nghi dinh 59/2011/ND-CP ngay 18-7-2011 ctia Chinh phu.

Luat quy dinh, “Khi nhan duoc quyét dinh thuc hién cO phan hoa cua co
quan co tham quyen doanh nghiép c6 trach nhiém t6 chirc kiém ké, phan loai tai
san, cac ngudn von va quy doanh nghiép dang quan 1y, str dung tai thdi diém xac
dinh gia tri doanh nghiép”. “Pdi véi céac tai san la chi phi xay dung co ban do
dang cua cac cong trinh bi dinh hoén theo quyet dinh cta cap c6 thAm quyén,
doanh nghiép cd phan hoa c¢o trach nhiém tiép tuc ké thtra, theo doi va xur ly theo
quy dinh cta phap luat. Pong thoi doanh nghiép cd phan hoa budc phai hoan
thanh viéc thanh toan céc khoan ng cho céc to chuc, ca nhan trude thoi dlem Xac
dinh gia tri doanh nghiép, la diéu kién tién quyét dé co quan c6 thdm quyén ra
quyét dinh xac dinh gia tri doanh nghiép. Nhiém vu cta doanh nghi¢p Cl (Cong
ty TNHH MTV X), tir sau khi khoa s6 ké toan 1a: “tiép tuc xur 1y cac ton tai vé
tai chinh trong giai doan tir thoi diém xac dinh gia tri doanh nghiép dén thoi
diém doanh nghiép chinh thitc chuyén thanh cong ty ¢ phan X bao cao tai chinh
tai thoi diém chinh thirc chuyén thanh cong ty c6 phan”.

Ngay 17-7-2017, Bo truong B Q c6 Quyét dinh sb 2798/QD-BQP; Quyét
dinh vé gia tri doanh nghiép Cong ty TNHH MTV X Tudng/QKS5. Noi dung
quyét dinh ghi r3: Phé duyét gid trj doanh nghiép tai thoi diém 0 gid ngay 01-01-
2017 cia Cong ty TNHH MTV X Tuong/QK5 dé c6 phan hoa. Gia trj thuc té
ctiia doanh nghiép dé c6 phan hoa: 649.659.337.246 dong; gia tri thuc té phan
von nha nudc tai doanh nghiép: 158.070.743.794 dong.

Khoan 2 Piéu 3 Thong tu 202/2011/TT-BTC ngay 30-12-2011 cua Bo T3
quy dinh: “Tho1 diém xac dinh gia tri doanh nghiép c6 phan hoa, 1a thoi diém
khoa s ké toan”. Nghi dinh 59 khéng quy dinh doanh nghiép ¢ phan hoa sau
thoi diém di khoa s6 ké toan duoc mo lai s6 ké toan dé t6 chuc san Xuat kinh
doanh. Nghia 13, sau thoi diém 0 gio ngay 01-01-2017 doanh nghiép c6 phan
héa Cong ty TNHH MTV X con ky hop dong lam phat sinh cong ng 1a dd pham
vao diéu cAm cua luat.

Ngay 13-3-2018, Bo trudong Bo Q c6 Quyét dinh ban ¢b phan lan dau (IPO)
trén San chimg khoan Ha No6i. Ngay 30-8-2018, Bo trudng Bo Q co Quyét dinh
stra d61 bd sung quyét dinh ngay 13-3-2018. Vi co cdu: C6 phan nha nuée, do
Bo Q dai dién chu so hitu 45,33% von diéu 1¢; C6 phan ban cho nguoi lao dong
3,41% vbn diéu 1&; C6 phan ban cho cac nha dau tu khac 51,26% vbn diéu 16.
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Céc t6 chirc, c4 nhan mua — chiém giit ¢6 phan tré thanh c¢6 dong. Cac cd dong
tién hanh thanh lap Cong ty ¢ phén theo quy dinh cua phap luat. Ngay 28-01-
2019, doanh nghiép C1 dugc cap c6 thAm quyén cap Glay ching nhan déng ky
doanh nghiép cb phan 1an dau, ciing 1 ngdy Cong ty C6 phan X (sau day goi 1a
Cong ty CP X) duoc thanh 1ap (ngay 28-01-2019).

Tur khi duwoc thanh 1ap dén nay, Cong ty CP X chua khi nao va chua bao
gio 1am va nop ho so véi tu cach 1a “Nha thau” dé tham gia dau thiu Goi dau tu
C - T do Chu dau tu 1a Cong ty X (Bén giao thau). Do vay, theo quy dinh cua
Luat dau thau thi Cong ty CP X hoan toan khong co tu cach 1a “Nha thau”; cang
khong c6 tu cach cling nhu quyén dugc ky giao thau cho bat ky nha thau phuy
ndo. Vay nén, “Hop dong thdu phu thi cong xay dung cong trinh” sd
18/2019/HPDTC-LS-TL ngay 26-4-2019, 6ng Duong Ngoc T2 nhan danh dai
dién Cong ty CP X ky hop dong voi tu cach “Nha thau chinh”, giao thau cho
Nha thau phuy - Cong ty TNHH X (nay 1a Céng ty D) 1 trai lut.

Bo Q thay mat Nha nudc tién hanh c6 phan hoa doanh nghiép 100% von
Nha nuéc (co phan héa Céng ty TNHH MTV X) thanh cong ty cd phan, thuc
chat 1a Nha nudc chuyén nhugng mot phan tai san ctiia Nha nudc cho cac chi thé
khac. Nha nuéc tién hanh chuyén quyén s hitu doanh nghiép tir mot chu (Nha
nudc) thanh doanh nghiép nhiéu chu (nhiéu c6 dong) dong sé hiru doanh nghiép
(Cong ty cb6 phaX). Do vay, Cong ty TNHH MTV X (doanh nghiép C1) va
Cong ty CP X 1a hai cong ty khac nhau; hai phap nhan khic nhau, c6 quyén,
nghia vu doc 1ap, khac nhau trong cac quan hé phap luat. Quyén, nghia vu cua
Ccong ty TNHH MTV X khong phai 1 quyén, nghia vu ctia Cong ty CP X. Va
nguoc lai, quyén, nghia vu ctia Cong ty CP X khéng lién quan gi dén quyén,
nghia vu cua Cong ty TNHH MTV X.

Theo quy dinh cta phap lut hién hanh, phap nhan chuyen d6i (Cong ty CP
X) ké thira quyén, nghia vu cua phap nhan duoc chuyén d6i (Cong ty TNHH
MTV X), theo nguyén tic: Khi ké thira quyen luén luoén di doi voi nghia vu,
ddng thoi bat bude phai c6 su chuyén giao quyén, nghia vy hop phap mdi c6 du
cin cur phap luat dé ké thira (khoan 3 Piéu 74 BLTTDS).

Nhu vay, néu nim 2015 Céng ty TNHH MTV X tién hanh 1am thu tuc dé
dugc cdp c6 thim quyén cong nhan 13 “nha thau chinh”, theo gbi thau C - Tly
Loan chii dau tu 1a COng ty X (bén giao thau), thi cling khong c6 lién quan, quan
hé gi véi Cong ty CP X,

Ong Duong Ngoc T2, nguyén 1a Chu tich Cong ty TNHH MTV X (doanh
nghi¢p C1). Ket thac ¢ phan hoa, ong Duong Ngoc T2 dugc Bo Q cur 1am
ngudi dai dién von Nha nude, dong thoi duge Cong ty CP X bd nhiém lam Tong
giam doc Cong ty CP X. Giai doan lam lanh dao Cong ty TNHX 6ng Duong
Ngoc T2 da khong thyc hién ding theo quy dinh ctia phap luat vé nhiém vu cua
doanh nghiép C1. Sau khi ¢6 quyét dinh tién hanh c6 phan hoa doanh nghiép va
sau khi da c6 quyét dinh xac dinh gia tri doanh nghiép ctua Bo Q, dng T2 van ky
nhiéu hop dong trai luat. Bén thoi diém (28-01-2019) Cong ty TNHH MTV X
khong con ton tai; khong con tu cach phap nhan da dé lai nhiéu cong trinh con
dang d¢ khong c6 kha ning tiép tuc thi cong ciing nhu khong con tu cach phap
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nhan dé thanh quyét todn dy an — goi thau. Nhan thtrc sai 1dm dan dén viéc lam
khong ding theo quy dinh phéap luat ciia 6ng Duong Ngoc T2 d dé lai hau qua,
hé luy cho cac bén lién quan. Phap luat 1a thuong ton, dé nghi quy Toa giai
quyét dung theo quy dinh cua phap ludt dé bao vé quyén, loi ich hop phép cua
Cong ty CP X; trong d6 co tai san ctia Nha nudc chiém 45,33% von diéu 16.

- Den nay dd hon 05 nim, ké tir ngay duoc thanh lap (28-01- -2019) Coéng ty
CP X Van chua duoc nhan ban giao tai san, ngudn von, ngudi lao dong tir doanh
nghiép cd phan hoa - Cong ty TNHH MTV X nén chua du diéu kién phap 1y dé
t6 chtrc san xuit kinh doanh theo quy dinh ctia phap luat.

Ngay 16-11-2017, Chinh phii ra Nghi dinh 126/2017/ND-CP thay thé Nghi
dinh 59 va c6 hiéu lyc thi hanh tir ngay 01-01-2018 (sau ddy goi tat 1a Nghi dinh
126). Thot han ban giao dugc quy dinh trong Nghi dinh cta Chinh phu la 90
ngay ké tir ngay doanh nghiép dugc cap Gidy ching nhan diang ky doanh nghiép
o phan lan dau ngay 28-01-2019 (xem phu lyc 2 ban hanh kém theo Nghi dinh
126 va Thong tu 41/2018/TT-BTC ngay 04-5-2018 ctia Bo T3 hudng dan thuc
hién Nghi dinh 126).

Thuc té ké tir khi két thic viéc ¢6 phan héa ngay 28-01-2019 cho dén nay
(hon 05 nam), Cong ty CP X chua dugc nhan ban giao tir doanh nghiép C1 -
cong ty TNHH MTV X Tuong/QK5. Tai khoan 3 DPiéu 10 Nghi dinh 126 quy
dinh: “Cong ty ) phﬁn dugc st dung toan bd tai san, nguén von da nhéan ban
giao dé to chirc san xuat, kinh doanh; ké thira toan b cac quyén va loi ich hop
phap, chiu trach nhi¢m vé cac khoan no, gé)m ca no thué, hop dé)ng lao dong va
cac nghia vu khac ctia doanh nghiép C1”. Cong ty CP X chua dugc nhan ban
giao tir doanh nghiép c¢6 phin hoa do bén doanh nghiép c6 phan hoéa - Cong ty
TNHH MTV X Tuong/QK5 chua lam xong bdo cdo tai chinh va quyét toan tai
chinh nén chua thuc hi¢n viéc ban giao theo quy dinh cua phap luat.

Ngay 09-3-2023, B6 1 c¢6 cong van sd 402/QK-PTC giri Cong ty CP X.
Noi dung coéng vin cé doan: “Bo Q chua ban giao vén nha nuéc sang Cong ty
CP X, chua hoan thanh viéc cd phﬁn héa doanh nghi€p...”. Do chua dugc nhan
ban giao, nén Cong ty CP X chua thé t6 chitc san xuat kinh doanh theo quy dinh
ctua phap luat. Mat khac, Cong ty CP X do chua nhan dugc ban giao nén ciling
khong ¢ co sd dé phat sinh trach nhiém theo quy dinh tai khoan 3 Piéu 10 Nghi
dinh 126/2017/ND-CP; khong c6 cin cir dé ké thira va thuc hién quyén, nghia
vu theo quy dinh tai khoan 3 Diéu 74 BLTTDS.

Tai Diéu 2 Quyét dinh sb 757/Qb-BQP ngay 13-3-2018 ctua B truong Bo
Q, ghi r&: “Chu tich, Tong giam déc Cong ty TNHH MTV X chiu trach nhiém
vé diéu hanh, quan 1y va két qua hoat dong kinh doanh cua Cong ty cho dén khi
ban giao toan bd tai san, tién von, lao dong cho Cong ty CP X theo quy dinh cta
phép luat hi¢n hanh”.

Vi nhitng ndi dung quy dinh cua phap luat cung ndi dung quyét dinh cta
Bo truong Bo Q da vién dan, thi ong Duong Ngoc T2 dai dién Cong ty CP X ky
hop ddng, giao thau cho Cong ty TNHH X (nay 1a Cong ty D) 1a trai luat.



oo Ong Duong Ngoc T2 dai dién Cong ty CP X tién hanh ky hop dong, giao
thau cho Cong ty TNHH X (nay la Cong ty D), khong c6 iy quyén hop 1€ theo
quy dinh cua phép luat.

Theo quy dinh cia B luat Dan su: “Pai dién phap nhan co thé 1a dai dién
theo phap luat hodc dai dién theo uy quyén”. “Phap nhan phai chju trach nhiém
dan sy vé viéc thuc hién quyén, nghia vu dan su do nguoi dai dién xac lap, thuc
hién nhan danh phap nhan”. “Phap nhin c6 thé Gy quyén cho ca nhan, phap nhan
khéac xac 1ap, thuc hién giao dich dan sy”. “Giao dich dan sy do nguoi dai di¢n
xac lap, thuc hién véi1 nguoi thir ba phu hgp véi pham vi dai dién 1am phét sinh
quyén, nghia vu doi voi ngudi duge dai dién”. “Giao dich dan sy vo hiéu do vi
pham diéu cam cua luét... Piéu cam cua luat 1a nhitng quy dinh cta luat khong
cho phép chu thé thuc hién nhitng hanh vi nhat dinh”.

Do Cong ty CP X méi duge thanh 1ap ngay 28-01-2019, khong cé tu cach
“nha thau” trong gbi thau C - T, chu déu tw 1a Cong ty X. Nén dai dién phap luat
cua Cong ty CP X khong c6 dugc quyén iy quyén cho Tong Giam ddc Cong ty
CP X ky bat ky mot hop dong nao co lién quan dén goi thau nay. Nén thuc té co
vin ban Gy quyén cho Tong Giam dbc Cong ty CX ky hop dong lién quan dén
g6i thau C - T thi van ban iy quyén d6 1a khong dung tham quyén, duong nhién
la khong hop 1€.

Nhu vy, 6ng Duong Ngoc T2 nhan danh dai dién Cong ty CP X ky Hop
ddng thiu phu thi cong xdy dung cong trinh sd 18/2019/HDTC-LS-TL ngay 26-
4-2019, giao thau cho Cong ty TNHH X (nay la D) khong c6 su oy quyén hop
1€.

Pé nghi quy Toa triéu tdp ong Duong Ngoc T2 dé 1am rd ndi dung nay.
Viéc ong T2 nhan danh Téng Giam déc Cong ty CP X (khdng c6 tu cach nha
thau) ky hop dong v6i bén thtr ba trong khi khong ¢6 su ty quyén hop 1& ding
theo quy dinh cua phap luat, 1a viéc lam trai luat.

Véi nhitng 1y do néu trén, Cong ty CP X d& nghi Toa an cin ctr vao cic quy
dinh cta phap ludt dé xem xét va quyét dinh theo hudng: Hop dong thau phu thi
cong xay dung cong trinh sé 18/2019/HPTC-LS-TL ngay 26-4-2019 6ng Duong
Ngoc T2 nhan danh Cong ty CP X véi tu cach 1a “nha thiu chinh” giao thiu cho
cong ty TNHH X (nay la Cong ty D) 1a hop dong vo hiéu.

* Ngwoi c6 quyén loi, nghia vu lién quan Cong ty TNHH X trinh bay:

- Tai Cong vin s6 12/CVCLTL ngay 24-01-2024, Cong ty X trinh bay: Can
ctr gia tri nghiém thu, thanh toan KLXL hoan thanh Goi thau xay lap s6 10 (bao
gdm ca xay lap, khao sat, thiét ké ban vé& thi cong hang muc hoan tra tuyén
duong BT 601) do Cong ty CP X dam nhén thi cong tai Dy an duong H doan L
- T. Can ctr gia tri von cha s& hitu nha dau tu Céng ty CP X di gop vao Cong ty
X va gia tri von cha s hiru dd duge COng ty X thanh toan hoan tra cho nha dau
tu COng ty CP X tir dau dy an dén nay. Cong ty X cung cip thong tin nhu sau:

1. V& nghiém thu, thanh toan KLXL hoan thanh Géi thau xay lap sb 10:
- Tong gi4 tri nghiém thu KLHT la: 240.708.045.000 dong;



- Tong gié tri da giai ngan cho nha thau la: 231.452.328.000 dong;
- Tong s6 tién con tam gitt chwa thanh toan 13: 9.255.717.000 dong.

(Gia tri tam giir chua thanh toan bao gdm ca tién tam giit chd quyét toan va
gia tri tam gilr bdo hanh theo quy dinh cta hop dong).

+ Tién tam gitt chd quyet toan s& dugc thanh toan sau khi goi thau dugc co
quan Nha nudc ¢ thAim quyén phé duyét quyét toan.

+ Tién tam gitr cho bao hanh s& dugc thanh toan sau hét thoi gian bao hanh
theo quy dinh cua hgp dong.

2. V& von chi sé hitu: Cong ty CP X da gop vao Cong ty X vai vai tro la
nha dau tu dé thuc hién cac goi thau xay lap (trong d6 c6 ca Goi thau XL s6 10)
va gia tri von chu s¢ hiru da dugce Cong ty X thanh toan hoan tra nhu sau:

- Tong gia tri nghiém thu KLHT la: 38.725.259.108 dong;
- Tong gia tri di giai ngan cho nha thau 1a: 26.097.062.000 dong;
- Tong s6 tién con tam gitt chua thanh toan 1a: 12.628.197.108 dong.

Vén chu sé hitu sé duogc thanh toan khi duge co quan Nha nudc co tham
quyén thanh toan cho Dy an theo tién d9, ké hoach cua Hop dong BT.

Gia tri tam giit chd quyét toan, tam giit bao hanh ciing nhu gia tri vén chu
so hiru con duoc thanh toan ctia Cong ty CP X dugc theo ddi chung (bao gdm
cac gobi thau ma Cong ty CP X dam nhan thi c6ng), khong tach gia tri tam gitr
chd quyét toan, tam giir bao hanh cling nhu gia tri vén chil s& hitu con dugc
thanh toan d6i v6i hang muc xay lip, khao sat, thiét ké ban v& thi cong hoan tra
tuyén duong BT 601.

- Ngay 16-5-2024, Cong ty X trinh bay bd sung ndi dung néu tai Cong van
s0 57/CV-CLTL:

1. Vé nghiém thu, thanh toan KLXL hoan thanh Géi thau XL s6 10:
1.1. Vé gia tri nghi€ém thu, tam giir:

a. Tong gia tri nghiém thu KLHT la: 240.708.045.000 dong.

b. Gia trj tam giit bao hanh (= a.x 5%) 1a: 12.035.403.000 dong.

c. Gia tri tam giit chd quyét toan (= a. x 3%) la: 7.221.241.000 dong.
d. Gia tri duoc thanh toan (= a — b — ¢) 1a: 221.451.401.000 dong.
1.2. V& gia tri d thanh toan cho nha thau: 231.452.328.000 dong.

a. Thanh toan KLHT 1a: 221.451.401.000 dong.

b. Thanh toan tién tam giit bao hanh 1a: 10.000.927.000 dong.

c. Thanh todn tién tam giir cho quyét toan 1a: 0 dong.

(Gia tri bao hanh nha thau da dugc thanh toan 10.000.927.000 d\éng la do
nha thau ndp bao lanh Ngan hang dé dam bao theo quy dinh cia Hop dong).



1.3. Gia tri con tam gitt bao hanh, cho quyét toan ctia nha thau:
9.255.717.000 dong.

+ Gi4 trj tam giit bao hanh 1a: 2.034.476.000 dong.
+ Gia trj tam gilt chd' quyét toan 1a: 7.221.241.000 ddng.
1.4. V& thoi gian thanh toan gia tri tam giit bao hanh, quyét toan:

+ Gia tri tam gitr chd quyét todn con lai néu trén: Nha thau s& dugc thanh
toan khi dugc co quan Nha nudc c6 tham quyén tham dinh, phé duyét quyét
toan.

(Hién nay, Nha thau dang trinh cic co quan lién quan thim dinh, phé duyét
quyét toan, chua xac dinh dugc thoi gian co quan Nha nudce co thAim quyén tham
dinh, phé duyét quyét toan).

+ Gi4 tri tam gitt cho bao hanh con lai néu trén:’Nhél thau s& duoc thanh
todn gia tri tam gilr ghc‘r bEtIO hanh con lai néu trén khi hét thoi gian bao hanh theo
quy dinh cua Hop dong s6 59/2015/HDTC ngay 23-4-2015.

2. Tam giit bao hanh, chd quyét toan: Bén A tam gilt 8% trén gia tri
nghiém thu KLXL hoan thanh (bao gdm: 5% bao hanh, 3% cho quyét toan).
Trong qua trinh thyc hi¢n bén A da thuc hién trich tam gitr 8% theo dung quy
dinh. V& s6 liéu chi tiét da dugc néu tai muc 1.

3. Phé duyét quyét toan, thoi gian bao hanh cong trinh va tién d6 thanh toan
von chu s¢ hiru:

+ Phé duyét quyét toan: Hién nay, nha thiu dang trinh duyét quyét toan,
chua xac dinh dugc thoi gian co quan Nha nudc ¢6 thim quyén tham dinh, phé
duyét quyét toan.

+ Thoi gian bao hanh cong trinh: Theo quy dinh cta Hop dong, nha thiu
thie hién bao hanh cong trinh 42 thiang ké tir ngdy nghiém thu cong trinh, hang
muc cong trinh dé dua vao str dung va duge gia han cho dén khi khic phuc xong
cic sai sot do 16i bén B.

+ Tién d6 thanh todn vén chu sé hiru: Theo Hop dong BT ky giira Cong ty
X v6i Bo G van tai quy dinh “Nha nudc thanh toan cho nha dau tu doanh nghi¢p
BT sau khi cong trinh hoan thanh ban giao dua vao str dung, hodac c6 quy dinh
khac ctia cip co tham quyén, thoi gian dy kién tir 2021 dén 20257, mdi nim 02
ky vao 29-3 va 29-9. Pén nay, Nha nudc da thanh toan cho nha dau tu — Doanh
nghiép BT dén ky 29-3-2024.

- béi Vo1 ndi dung cung cap thong tin vé sd tién va thoi gian ma Cong ty X
hoan tra von chu so hitu cho Cong ty CP X ddi véi riéng goi thau xay lap sb 10,
tai Cong vin sb: 96/CV-CLTL ngay 04-9-2024 Cong ty X trinh bay nhu sau:
Viéc gop von cuia cac Nha dau tu (bao gdm ca Cong ty CP X) dé phuc vu cho
viéc giai ngan cho Dy an (Von ddi tmg 10,83%) theo quy dinh cua Hop dong da
ky két gitra Nha dau tu - Doanh nghiép Dy an v61 B G. Qua trinh thyc hién gop
von, cing nhu qua trinh hoan tra von gop khong tach riéng cho timg goi thau, Vi
vay, dua trén gia tri gop von, gia tri giai ngan, ty 1& von ddi tmg, gia tri Nha
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nude thanh toan c6 thé xac dinh nhu sau: « SO tién von chu s hiru d3 dugc hoan
tra lién quan dén gbi thau xay lap sd 10 (phan do Cong ty CP X thi cdng)
khoang: 19,5 ty déng. Thoi gian hoan tra tir 14-02-2022 dén 30-5-2024 la 06
dot. Theo quy dinh ctia Hop dong BT ky giita Nha dau tu - Doanh nghiép Dy an
v61 BO G1 thong Van tai, “Nha nudc thanh toan cho Nha dau tu Doanh nghiép
BT sau khi cong trinh hoan thanh ban giao dua vao sir dung, hodc c6 quy dinh
khac ctia cip co thaim quyén, thoi gian du kién tir 2021 dén 2025”, mdi nam 02
ky vao 29-3 va 29-9.

* Bin dn kinh doanh thwong mai so thim so 3 7/2024/KDTM-ST ngay
12-9-2024 cia Toa dn nhéin din qudn Hdai Chau, thanh pho Da Nang da
quyét dinh:

Cin cir vao khodn 3 Diéu 26; diém a khoan 1 Diéu 35; diém a khoan 1
Diéu 39; khoan 1 Diéu 147; khoan 2 Diéu 227; Diéu 244; khoan 3 Diéu 228;
Piéu 271, Diéu 273; Diéu 280 cua Bo luat T6 tung Dan su; cac biéu 116, Piéu
117; Diéu 357; Diéu 398; Diéu 401; Khoan 2 Piéu 468 ctia Bo luat Dan sy nim
2015; Piéu 138; Piéu 139; Piéu 141; Diéu 144; Khoan 8 Diéu 146 cua Luat
Xay dyng; Khoan 2 Piéu 26 Nghi Quyet 326/2016/UBTVQHI14 ngay 30-12-
2016 ctia Uy ban thudng vu Qudc Hoi vé mirc thu, mién, giam, thu, ndp, quan ly
va st dung an phi va 1€ phi Toa an.

1. Chédp nhén yéu cau khoi kién cua Cong ty TNHH D vé viéc tranh chap
hop dong thi cong vo1 Cong ty cd phan X.

Bugc Cong ty cd phan X thanh todn cho Cong ty TNHH P tong sb tién:
3.646.425.431 dong. Trong do:

+ Tién khéi luong hoan thanh: 1.612.095.567 dépg, ’tién tam gilr Vén gop
chu s& hitu: 995.617.485 dong, tién gidm trur tu van thiét ké: 23.356.000 dong.

+ Tién 13i chim thanh toan: 1.015.376.779 déng.

Khi ban an ¢6 hiéu lyc phap luat, ké tir ngdy Cong ty TNHH B c6 don yéu
cau thi hanh an cho den khi thi hanh an xong thi hang thang Cong ty ¢ phan X
con phai chiu khoan tién 13i ctia s6 tién con phai thi hanh 4n theo mirc 13i suat
quy dinh tai Piéu 357; khoan 2 Diéu 468 cta Bo luat Dan sy nim 2015 tuong
ung voi thoi gian cham thi hanh an.

2. Pinh chi xét Xu dbi v6i phan Cong ty c6 phan X yéu cau Cong ty co
phan X thanh toan tién tam gitt chd quyét toan, chd bao hanh 1.099.316.240
ddng, khoan tién vén gop chi so hiru 1a 283.574.337 dong, néu co tranh chap thi
c6 quyén khoi kién lai theo quy dinh ctia phép lut.

Vé an phi dan su so thim: Cong ty c6 phan X phai chiu 1a: 104.928.500
ddng.

Hoan tra 6ng Cong ty TNHH D sb tién tam tng an phi so thim la
56.857.585 dong.

Ngoai ra, ban 4n so thdm con tuyén vé quyén khang cao va nghia vy thi
hanh an cua cac duong su.
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* Don khang cdo: Ngay 26-9-2024, Cong ty cé phan X c6 don khang céo
toan bo ban an so tham néi trén va dé nghi Toa an cap phuc tham huy ban 4n so
thaim do c6 vi pham nghiém trong thu tuc t6 tung.

* Tai phlenNtoa phuc tham, Kiém sat vién dai dién Vién kiém sat nhan déan
thanh pho Pa Nang phat biéu y kién:
Vé viéc tuan theo phap luat cua Tham phan, Hoi dong xét xu, Thu ky phién

tda va clia ngudi tham gia t6 tung trong qua trinh giai quyét vu an ¢ giai doan
phuc thim 14 dam bao cac quy dinh cua Bo ludt T tung Dan su.

Vé viéc giai quyet vu an, dai dién Vién kiém sat dé nghi HO1 déng xét xu
khong chip nhan don khang cao ctia Cong ty ¢ phan X do khong cé cin cir va
gilt nguyén Ban an kinh doanh thuong mai so tham s 37/2024/KDTM-ST ngay
12-9-2024 ctia Toa 4n nhan dan quan Hai Chau, thanh phd Pa Nang.

NHAN PINH CUA TOA AN:

Can ctr vao tai li€u, ching cir da dugc xem xé&t tai phién toa, ¥ kién cua
Kiém sat vién dai di¢n Vién kiém sat nhan dan thanh pho Pa Nang; Hoi dong
xét xtr phtic tham nhan dinh:

[1] V& thi tuc t6 tung tai phién toa phuc tham:

Ngudi c6 quyén loi, nghia vu lién quan 1a Cong ty TNHH X di dugc Toa
an triéu tap hop 1¢ cac van ban t6 tung dé tham gia phién toa nhung dén lan tht
hai Van khong co6 mat. Vi vay, Hoi ddng xét xtr can ctr Khoan 3 Diéu 296 Bo
luat t6 tung dan su dé xét xtr vang mit duong sy nay.

Cong ty c¢b phan X tai don khang cdo trinh bay nhiéu 1y do nhung tai phién
tod phuc tham hom nay, nguoi dai dién theo uy quyén ctia Cong ty néu hai 1y do
chinh dé yéu cau Toa 4n cap phuc tham huy ban 4n so tham 13 do cong ty khong
phai 1a dbi tuwong chiu trach nhi¢ém phai thanh toan cho Céng ty TNHH D va
nguoi dai dién cho Cong ty ¢ phan X ky két hop dong thi cong véi Cong ty B
1a khong duge uy quyén hop phap. Pong thoi, nguoi dai dién theo uy quyén cua
Cong ty o phan X bd sung don khang cdo la trong truong hop Toa an cap phuc
tham khong huy ban an so thim thi dé nghi xem xét lai phan tién 14i cho Cong ty
¢ phan X dé giam thiéu thiét hai cho Cong ty.

Hoi dong xét xir xét yéu cau bo sung ndi dung khang cdo de nghi Toa an
cap phdc thAm xem xét lai phan tién 14i cho Cong ty c6 phan X 1a vuot qua
pham vi khang cdo ban dau dé nghi huy ban an va cong ty khang céo phan tién
1ai nhung ciing khong trinh bay duoc cu thé sb tién, 14 suat, thoi gian tinh 14i
nhu thé nao theo cong ty 1a phu hop. Do vay, Hoi dong xét xtr khdng chap nhan
xem xét yéu cau b6 sung noi dung khang cao nay caa Cong ty co phan X.

[2] Xét Pon khang cdo ctia Cong ty ¢6 phan X thi thay:

[2.1] Tht nhat, Cong ty c¢6 phan X cho rang do chua dugc nhan ban giao hé
s0, sO sach ké toan tir Cong ty TNHH mot thanh vién X trong qua trinh c6 phan
hoa nén khong xac dinh dugc khoan no vé1 Cong ty TNHH D.
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, C{)ng ty TNHH mdt thanh vién X dqu S()"Ké hoach va dau tu thanh phé b
cap Gidy chiing nhan dang ky kinh doanh 1an dau vao ngay 07-12-2009, véi chu
so hitu 1a Bo Q.

Ngay 25-11-2015, Bo trudng Bo Q c6 Quyét dinh sé 5050/QD-BQP vé ¢b
phan hoa Cong ty TNHH mot thanh vién X thude Bo.

Vi vay ma Cong ty TNHH mot thanh vién X dang ky thay doi Ian thi 9 vao
ngay 28-01-2019 tai Glay chiang nhan déang ky doanh nghiép Cong ty cd phan
ctia S& Ké hoach va dau tu thanh phd B thanh Cong ty ¢b phan X.

Ngay 13-3-2018, Bo Q ban hanh Quyét dinh s6 757/Qb-BQP phé duyét
phuong an va chuyén Cong ty TNHH mot thanh vién X thanh cong ty c6 phan.
Quyét dinh nay ban hanh can cir Nghi dinh 126/2017/ND-CP ngay 16-11-2017
ctia Chinh pha vé chuyén doanh nghiép 100% vén nha nuéc thanh cong ty co
phan. Khoan 3 Piéu 21 cia Nghi dinh 126/2017/ND-CP quy dinh trong thoi
gian 90 ngay ké tir thoi diém dugc cap Gidy chung nhan dang ky doanh nghiép
co phan lan dau, doanh nghiép co phan hoa phai hoan thanh cac cong viéc sau:
Lap bé&o céo tai chinh tai thoi diém dang ky doanh nghiép c6 phan lan dau; Thuc
hién Kiém toan bao cdo tai chinh; ... Dong thoi, Phu luc 11 cuia Nghi dinh nay
cling quy dinh phai t6 chic ban giao giita doanh nghiép va cong ty c6 phan X
thoi han noi trén.

Tai phién toa phdc tham, ngudi dai dién theo uy quyén cua Cong ty co
phan X trinh bay cho dén nay vin chua dugc nhian ban giao hd so, s6 sach ké
todn, tai san coéng ty theo quy dinh vé c6 phan hoa doanh nghiép va xac dinh
nguoi dai dién theo phap luat caia Cong ty TNHH mot thanh vién X la 6ng
Duong Ngoc T2, giit chitc vu Chu tich Hoi dong quan tri, tir sau khi ¢6 phan hoa
thanh Cong ty c6 phan X thi 6ng Duong Ngoc T2 khong con 1a ngudi dai dién
theo phap luat caa Céng ty ma tro thanh dai dién phan vén gdp nha nuéc trong
cong ty va giit chic vu Tong Giam déc. Vi vay ma viéc Cong ty co phan X
khang cio do chua duoc nhan ban giao hd so, so sach ké toan dé tir chéi trach
nhiém nghia vu thanh toan no cho Cong ty TNHH P la do chinh tir 16i ban giao
trong noi b cua cong ty.

Theo quy dinh tai Diéu 93 B luat dan su nam 2015 vé chuyén dbi hinh
thirc ciia phap nhan thi “Sau khi chuyén doi hinh thite, phdp nhdn dwoc chuyén
doi cham durt ton tai Ké tir thoi diém phap nhan chuyén doi diroc thanh ldp; phap
nhan chuyén doi ké thira quyén, nghia vu dan sy Ciia phdp nhdn dwoc chuyén
doi.” Nhu vay, Cong ty c6 phan X ké thira toan bo quyén va nghia vu ciia Cong
ty TNHH mat thanh vién X, ké ca cac khoan no.

Do d6, Iy do khang cdo nay ctia Cong ty ¢6 phan X 1a khong co can cu.

[2.2] Tha hai, Cong ty c6 phan X cho rang Hop dong thau phu thi cong xay
dung cong trinh s6 18/2019/HDTC-LSOTL ngay 26-4-2019 ma cong ty da ky
két véi Cong ty TNHH X (nay 1a Cong ty TNHH D) do 6ng Duong Ngoc T2,
chic vu Tong giam déc Cong ty, khdng phai 1a nguoi dai dién theo phép luat
ctia Cong ty c6 phan X dai dién tham gia ky két 1a khong dung phap lut.
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Hoi dong xét xtr xét thdy, Hop dong thau phu thi cong noi trén gitra Cong
ty co phan X va Cong ty TNHH P ky két ngay 26-4-2019 1a ngay sau khi thyc
hién c¢6 phan hoa doanh nghiép ngay 28-01-2019; khéng dugc ngudi cd tham
quyén ky két nhung sau khi ky hop dong, Cong ty D da thuc hién hop dong,
Cong ty c¢b phan X khong phan ddi phin Cong ty D di thi cong ma tién hanh
nghiém thu cong trinh, 1ap hd so thanh toan, xac nhan khdi lwong hoan thanh.
Cu thé, thang 7-2019, Céng ty c6 phan X va Cong ty TNHH D da lap HO so
thanh toan dot 1 ctia Hop ddng sé 18/2019/HDPTC-LS-TL, gia trj thanh toan 1a
10.810.003.000 ddng; sau do, tiép tuc lap HO so thanh toan dot 2, gid tri thanh
toan 1a 2.244.377.000 dong. Ngay 02-12-2022, Cong ty c6 phan X con gui cong
van cho Cong ty TNHH D dé xac nhan cac khoan no chua thanh toan vo1 Iy do
dang gap kho khan vé tai chinh va cam két s& thanh toan sb tién con lai cham
nhat vao ngay 31-5-2023. Hai bén ciing d3 ky Bién ban d6i chiéu cong no vio
ngay 29-01-2023.

Chudi sy kién trén 1a dong thai cua Cong ty co phan X thé hién cong ty d&
cong nhan giao dich do6i voi Cong ty TNHH D tai Hop dong thau phu thi cong
xay dung cong trinh s6 18/2019/HDPTC-LSOTL ngay 26-4-2019 va phat sinh
quyeén, nghia vu cua hai bén.

[3] Tu nhitng nhan dinh trén, Hoi dong xét xu xet cac ly do khang cao cua
Cong ty c6 phan X 1a khong c6 cén cu va Toa an cap so tham ciing khong ¢6 vi
pham nghiém trong thu tuc to tung nén Hoi dong xét xir khdng chap nhan don
khang cao cua Cong ty CP X, gitr nguyén Ban an kinh doanh thuong mai so
tham.

4 An phi dan sy phic tham Cong ty c6 phan X phai chiu do khéng dugc
chap nhan yéu cau khang cdo.

[5] pé nghi gﬁa Vi dai dién Vién kiém sat nhan dan thanh phé Pa Nang tai
phién toa phuc tham la phu hgp céc tinh ti€t khach quan cua vu an va quy dinh
cua phap luat.

Vi cac 1€ trén;

QUYET PINH:

Can cu vao:

- Diéu 148, Khodn 3 Diéu 289, Piéu 293, diém b Khoan 1 Dicu 299, Khoan
1 Bicu 308, cac Biéu 311, 312, 313 B0 luat t6 tung dan su;

- bicu 116, Piéu 117; Pidu 357; Dicu 398; Dicu 401; Khoan 2 Diéu 468
cua BO luat Dan sy nam 2015; Diéu 138; bicu 139; Diéu 141; Dicu 144; Khoan
8 Diéu 146 cua Luat Xay dung.

- Nghi quyét 326/2016/UBNTVQH14 ngay 30- 12-2016 ctia Uy ban thuong

vu Qubc Hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an
phi va 1¢ phi Toa an.

Tuyén xu:
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I. Khong chap nhan don khang cdo cta Cong ty c¢b phan X;

Giit nguyén Ban an kinh doanh thuong mai so thim s6 37/2024/KDTM-ST
ngay 12-9-2024 ctia Toa an nhan dan quan Hai Chau, thanh pho Pa Nang:

1. Chip nhdn yéu cau khoi kién cta Cong ty TNHH D vé viéc tranh chip
hop dong thi cong vd1 Cong ty cd phan X.

Bugc Cong ty ¢ phan X thanh toan cho Céng ty TNHH D tong sé tién:
3.646.425.431 dong. Trong do:

+ Tién khdi luong hoan thanh: 1.612.095.567 dépg, ,tién tam gilr V(f)n gop
chu s& hitu: 995.617.485 dong, tién gidm tru tu van thiét ké: 23.356.000 dong.

+ Tién 13i cham thanh toan: 1.015.376.779 dong.

Khi ban 4n c6 hiéu luc phéap luat, ké tir ngady Cong ty TNHH P co don yéu
cau thi hanh an cho den khi thi hanh an xong thi hang thang Cong ty ¢ phan X
con phai chiu khoan tién 13i ciia so tién con phai thi hanh an theo muc 1ai suat
quy dinh tai Piéu 357; khoan 2 Diéu 468 cia Bo luat Dan sy nam 2015 tuong
ung voi thoi gian cham thi hanh an.

2. Dinh chi xet xu dbi v6i phan Cong ty cd phan X yéu cau Cong ty co
phan X thanh toan tién tam giit chd quyét toan, chd bao hanh 1.099.316.240
ddng, khoan tién vén gop chii so hiru 1a 283.574.337 ddng, néu co tranh chap thi
c6 quyén khoi kién lai theo quy dinh ctia phap luit.

V& an phi din su so thAim: Cong ty c6 phan X phai chiu la: 104.928.500
ddng.

Hoan tra 6ng Cong ty TNHH b s6 tién tam Gng 4n phi so thim 13
56.857.585 dong theo bién lai thu 6 0000033 ngay 15-12-2023 cta Chi cyc Thi
hanh an Dan sy quan Hai Chau, thanh phé Da Nang.

V. An phi kinh doanh thwong mai phuc tham: Cong ty cd phan X phai chiu
2.000.000d nhung duoc khau trir vao 80 tién tam Ung an phi 2.000.000d (hai
triéu dong) da nop theo bién lai thu sé 0004443 ngay 10-10-2024 cua Chi cuc

Thi hanh an dan sy quan Hai Chau, thanh phé Pa Nang.
V1. Ban &n phic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2 Ludt
thi hanh an dan sy thi nguoi dwoc thi hanh an ddn sw, nguoi phai thi hanh dn
dan sw ¢é quyén thoa thudn thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén
thi hanh dn hodc bi cuedng ché thi hanh dan theo quy dinh tai cdc diéu 6, 7 va 9
Ludt thi hanh an dan sw; thoi hiéu thi hanh dan dwoc thuc hién theo quy dinh tai
diéu 30 Ludt thi hanh dén dén su.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Céc duong sy; THAM PHAN - CHU TQA PHIEN TOA
- VKSND Thénh phé Pa Néng;

- TAND Q . Hai Chau, TPBN;
- Chi cuc THADS Q. Hai Chéu, TPDN;
- Luu ho so vu an.
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