TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM

Ban an sb: 15/2022/KDTM - PT
Ngay: 27— 5 — 2022

VIV Tranh chip hop dong xay
dung.

NHAN DANH
NUOGC CONG HOA XA HOQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO PA NANG

Thanh phan Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa: Ong Cao Van Hiéu;

Cdc Tham phdn: Ba Nguyén Hiru Thi Hao Hao;

Ong Tran Hoai Son

- Thuw ky phién toa: Ong Bui Duy Ptc, Thu ky Toa an nhan dan thanh phd
ba Nang.

- Dgi di¢n Vign Kiém sdt nhin dan thanh phé Pa Ning: Ba Piang Ngoc
Hoai Linh - Ki€m sat vién tham gia phién toa.

Ngay 27 thang 5 nam 2022 tai try s& Toa an nhan dan thanh phd Pa Ning
xét xir phiic thim coéng khai vu 4n kinh doanh, thuwong mai thu 1y sé:

13/2021/TLPT-KDTM ngay 04 thang 11 nam 2021 vé “Tranh chdp hop dong xdy
dung” .

Do Ban an kinh doanh thwong mai so tham sé: 16/2021/KDTM - ST ngay
23/9/2021 ctia Toa 4n nhan dan quan Hai Chau, thanh phd Pa Néng bi khang céo.

Theo Quyét dinh dwa vu 4n ra xét xir s6: 01/2022/QDXXPT — DS ngay 07
thang 02 nam 2022, Quyét dinh hodn phién toa s6: 01/2022/QDPT — Ds ngay 04
thang 3 nam 2022, Thong bio mé lai phién toa s6: 149/TB — TA ngay 01 thang 4
nam 2022 va Quyét dinh hodn phién toa s6 05/2022/QDPT — DS ngay 28 thang 4
nam 2022, gitta cdc duong su:

1. Nguyén don : Cong ty TNHH Xay dung va Thuong mai L.
Tru s6: duong T, phudng B, Quan , thanh phd H6 Chi Minh.



Nguoi dai dién theo phéap luat c6 6ng Lam Cong T, chirc vu: Giam ddc Cong
ty. Nguoi dai dién theo Gy quyén: Ong Nguyén Trung H, dia chi lién hé: duong P,
Khu phé 3, phuong T, thanh phd B, tinh Pdng Nai, theo Gidy uy quyén s
09/2021/GUQ - ALLIANCE. C6 mat

Ngueoi bdo vé quyén va loi ich hop phdp ciia nguyén don: Luat su Nguyén
Pinh H, Cong ty Luat TNHH MTV H, duong P, Khu ph 3, phuong T, thanh phd
B, tinh Bng Nai, thuoc Poan luat su tinh Bong Nai. Co mit

2. Bidon: Cong ty TNHH I

Tru s6 : dudng L, phuong P, quan H, thanh phd Pa Néng.

Nguoi dai dién theo phap luat: Ong Ngbé Ang H, chtc vu Giam dbc. Nguoi
dai dién theo Gy quyén: Ba Nguyén Thi Thu H, chitc vu: Phé Gidm ddc Cong ty,
theo Gidy uy quyén do 6ng Ngo Ang H ky ngay 18/6/2021, duoc Vin phong Cong
chting Bao N chung thuc ngay 23/6/2021, s6 cong ching: 2804/SYD — 21, quyén
s6 01/2021. Ba Nguyén Thi Thu H iy quyén lai cho 6ng V& Duy K, sinh nam 1980,
Nhén vién phuy trach k¥ thuat xay dung cua Cong ty TNHH I, theo Gidy uy quyén
khong ghi ngay thang nam 2022. C6 mat

Ngueoi bdo vé quyén va lgi ich hop phdp cia bi don: dong Lé Vin C va ba
Tran Thi D 1a Luat su ciia Cong ty Luat F thudc Poan luat su thanh phd Pa Nang,
try so: duong N, quan H, thanh phé ba Nﬁng. Luat su Tran Thi D ¢6 mat, Luét su
Lé Van C vang mit.

3. Nguwoi c6 quyén loi, nghia vu lién quan:

e (Cong ty TNHH M (Trudc day la Cong ty TNHH S). Tru sé : duong B,
phuong, quan B, thanh phé H6 Chi Minh. Ngudi dai dién theo phap luat: Ba Tran
Thi Bich N, chtic vu: Giam dc Cong ty. Vang mat

e Ong Tran Minh H, sinh ndm 1982. Tru tai : duong T, phuong T, quéan H,
thanh ph6 Pa Ning. Vang mit

e Congty N. Tru so : duong N, phuong V, quan 3, thanh phd HO Chi
Minh. Ngwoi dai dién theo phdp Iludt: Nguyén Ngoc H, chirc vu: Tong Giam ddc
Cong ty. Co don xin xir vang mat.

4. Nguoi khang cao: Cong ty TNHH I, 1a bi don.

NOI DUNG VU AN:

* Theo don khéi kién ghi ngdy 03/8/2018, trong qud trinh gidi quyét vu dn tai
cdp so tham, nguoi dai dién theo ity quyén cia nguyén don Céng ty TNHH Xay
dung va Thuong mai L trinh bay:



Cong ty TNHH Xay dung va Thuong mai L (Sau ddy goi la Cong ty L) va
Cong ty TNHH 1 (sau ddy goi la Céng ty I) da ky két Thoa thuan Hop dong so:
09/2016/HDTC/H79.DN ngay 25.1.2017 (sau ddy goi la Hop dong sé: 09/2016),
phu luc Hop déng vé viée thuc hién gb1 thau thi cong hoan thién noi that khu vuc
cong cong cho cong trinh Nha hang va Bén du thuyén (RESTAURANT - M) toa
lac tai phia Namn, duong B, phuong T, quan H, thanh phd Pa Ning do Cong ty I 1a
chu dau tu. Gia tri Hop ddng tam tinh 1a 10.190.000.7194d. Tinh dén thoi diém
thang 1.2018, Cong ty L di hoan thanh gn nhu toan bd viéc thi cong hoan thién
ndi thit cho cong trinh, pht hop va tudn thu theo cic nghia vu dd cam két trong
Hop dong, ngoai trir mot sé Cong tac sira chirta khong dang ké. Theo do, tong gia tri
cac hang muc thi cong cho Cong trinh 1a 12.508.212.003d, bao gom: Khéi luong thi
cong trén thuc té cho cac cong viéc trong Hop dong 1a 10.396.221.047d va khbi
luong thi cong cho cac cong viée phat sinh 14 2.111.990.956d. Ho so quyét toan cho
cac cong viéc trén dugc Cong ty L guri cho Cong ty I vao thang 12 nam 2017. Tuy
nhién, cho dén nay, Cong ty I méi chi thanh toan cho Cong ty L sb tién
7.568.455.591d. S6 tién con lai bi don van chua thanh toan cho Céng ty L Ia
4.939.756.4124.

Vao ngay 05.1.2018, Cong ty I ¢6 gui Cong van sé 01/CV cho cac nha thau
thi cong cong trinh, trong d6 c¢6 Cong ty L vé viéc tam ngimg thi cong tai Cong
trinh véi 1y do tai khoan cua Cong ty I tai Chi nhdnh Ngan hang TMCP S tai ba
Néng d3 bi phong toa dé phuc vu cong tac diéu tra ciia Co quan An ninh diéu tra -
Bo Cong an theo Thong béo sb: 154/2017/TB-CNDN ngay 28.12.2017. Tai cong
van, Cong ty I dé nghi cac nha thau chét khéi lugng thi cong dé Cong ty I tién hanh
thanh toan. Sau d6, Cong ty L di nhiéu lan dé nghi Cong ty I tién hanh kiém tra va
xac nhan nghiém thu ban vé& hoan cong ndi that cong trinh, khdi lwong hoan thanh,
gia tri quyét toan Hop dong dé 1am co so thanh toan cac khoan no ton dong chua
thanh toan cho Cong ty L. Tuy nhién, Cong ty I va Cong ty TNHH S (nay la Cong
ty TNHH M, sau déy goi la Céng ty A) don vi tu van khéi luong duoc Cong ty I chi
dinh, chi méi di nghiém thu khéi lugng hoan thanh tai Cong trinh nhung chua ky
duyét gia tri quyét toan theo yéu cau ciia Cong ty L.

Vao ngay 23.1.2018, Cong ty A c6 gt cho Cong ty L bang danh gia gia tri
quyét toan, theo d6 gia tri quyét toan 1a 10.537.035.732d, gia tri con lai la
2.968.580.1414. Cong ty L khong dong v v6i danh gia trén va da c6 phan hoi bang
thu dién tir vao ngay 24.1.2018. Tuy nhién, Cong ty Iva Cong ty A van khong tién
hanh giai quyét. Sau do, vao ngay 30.1.2018, cac bén da c6 cudc hop thuong luong
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vé s0 tién thanh toan cubi cing nhung van khong thdng nhat théa thuan dugc, Cong
ty A co giri thu dién tir tir chdi tham gia viée quyét toan.

Vao thang 07/2018, Cong ty L da giri Thu canh bao HAN79/CP.05 dén Cong
ty | yéu cau thanh toan nhung khong nhin duoc phan hdi.

Qua trinh thuc hién hop déng, Cong ty L dd hoan thanh cong viéc dung thoa
thuan trong Hop dong da ky két. Tuy nhién, Cong ty I van chua t6 chirc nghiém thu
va ky bién ban nghiém thu, ky cac bién ban quyét toan cong trinh....dAn dén viéc
Cong ty L khong thé hoan thanh hé so thanh toan, d6 hoan toan khong phai 18i do
Cong ty L. Nhu vy, Cong ty I di vi pham nghia vy t6 chtrc nghiém thu, thanh toan,
quyét toan cong trinh... Viéc ndy anh huéng dén nghia vu thanh todn khoan no ton
dong Cong ty I budc phai thanh toan cho Cong ty L.

Tai Pon khai kién va qua trinh giai quyét vu an, nguyén don 1a Céng ty L
yéu cau Tda an budc Cong ty I thanh todn s tién 5.106.473.1918 bao gébm ng gdc
chua thanh toan 1a 4.939.756.412d va tién 13i cham thanh toan 1a 166.716.779d
(tinh tr ngay 14.3.2018 va tam tinh dén ngay 31.7.2018 theo muc ldi suit
9%/nam).

Tai phién toa so tham, Cong ty L da thay do6i, bd sung mot phan yéu cau khoi
kién nhu sau:

- Két qua giam dinh tong gia tri cac hang muc thi cong 1a 12.351.740.514,
Cong ty I da thanh toan cho Céng ty L s tién 7.568.455.591d (thanh toan vao ngay
08.3.2017, ngay 21.6.2017 va ngay 03.8.2017). Vi vay, gid tri con lai Cong ty I co
nghia vu thanh todn cho Cong ty L la 12.351.740.514 - 7.568.455.5914 =

4.783.284.923d, tién 14i cham thanh toan tir ngay 14.3.2018 dén ngay 22.9.2021 1a
4.783.284.923 x 0,75% x 38 thang = 1.516.301.3210

Bi don 12 Cong ty I ving mit, chi c6 cac don xin hodn phién toa, khong co
van ban phan hoi ndi dung giai quyét vu an.

Tai phién toa so tham, dai dién Vién kiém sat nhan dan quin Hai Chau dé
nghi Hoi ddng xét xtr chdp nhan toan bd yéu cau khai kién cta nguyén don.

* Voi noi dung vu an nhw trén, Ban an kinh doanh thwong mai so tham so:
16/2021/KDTM - ST ngay 23/9/2021 cua Toa an nhdn dan qudn Hai Chdu, thanh
phé Da Nang quyét dinh:

- Ap dung cac Diéu 112, 123,147,144 Luat xay dung.

- Ap dung céc biéu 351, 357, 388, 401 B luat Dan sy nam 2015;
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- Ap dung khoan 2 Diéu 227, 228, 266 va Piéu 273 Bo luat T tung dan su;

- Ap dung Nghi quyét sé 326/2016/UBTVQH14 ngay 30.12.2016 quy dinh
vé muc thu, mién, gidm, thu, ndp, quan ly va str dung an phi va 1€ phi Toa an.

1. Chép nhan yéu cau khoi kién ctia Cong ty TNHH X4y dyng va Thuong
mai L d6i v6i Cong ty TNHH 1.

Xu: Bugc Cong ty TNHH I phai tra cho Cong ty TNHH Xay dung va
Thuong mai L S6 tién 6.299.586.244 ddng (Sdu ty hai tram chin mwoi chin triéu
nam tram tam mwoi sau nghin hai tram bén mwoi bén dong). Trong d6 tién no goc
1a 4.783.284.923 ddng (Bon 1y bdy tram tdm muwoi ba triéu hai tram tdm muwoi tw
nghin chin tram hai mwoi ba dong) va tién no 13 tinh dén ngay 22.9.2021 la
1.516.301.321 dong (Mt 1y nam tram muwoi sau triéu ba tram 1é mét nghin ba tram
hai miwroi mot dong).

Ngoai ra, ban an con quyét dinh vé an phi kinh doanh thwong mai so tham,
quyén khang cdo ban an so thim va thi hanh ban an ¢6 hiéu lyc phap luat.

* Ngay 05 thang 10 nam 2021, Cong ty I ¢c6 don khang c4o toan b ban an
so tham vi nhitng 1y do sau:

- Pén nay, Cong ty I chuwa nhan duoc ho so thanh toan theo diém ¢ khoan
6.2 Piéu 6 Thoa thuan Hop dong sd: 09/2016/HDTC/H79.DN. Toa an c6 tam
ngimg phién toa dé cac bén thuong luong nhung Cong ty L ¢6 tra 1oi qua dién thoai
la khong cung cép dugc. Ngoai hai hd so thanh toan dot 1, dot 2 thuc hién déy du,
c6 chir ky xac nhan cta don vi giam sat N va da duge Cong ty I thanh toan, thi hd
so ma Cong ty L cung cip cho Toa an dé xac dinh tong khdi lwong cac hang muc
da thi cong déu khong co xac nhan ciia don vi giam sat nay. Khi Cong ty L chua
nép hod so thanh toan hodc hd so thanh toan khong day du, dung thi tuc thi s&
khong thé phat sinh trach nhiém phai xem xét, giai quyét cong ng ctia Cong ty I cho
Cong ty L.

- Cong ty I dd thanh toan cho Coéng ty L 02 dot véi tong sd tién 1a
8.456.994.973d (da bao gdm VAT), cu thé: dot 1 ngay 16/6/2017: 5.621.800.081d
va dot 2 ngay 20/7/2017 1a 2.835.194.892d; nhiéu hon sb tién ma Cong ty L xéc
dinh Cong ty I da thanh toan 13 7.568.455.591 dong (di bao gom VAT).

- Cong ty I khong dong ¥ voi Béo céo giam dinh s6 119TT/20CV ngay
08/3/2021 cua Coéng ty TNHH Gidm dinh C vi ly do: gidm dinh cac hang muc thi
cong ctia Cong ty L tai cong trinh cia Cong ty I chi theo cac hop dong, két qua 1am
viéc cia cac nha thau phy ciia Cong ty L 1a khong phu hop phéap luat. Theo quy
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dinh phap luat, cu thé tai Piéu 113 Luat Xay dung 2014, nha thau chinh (Cong ty
L) s& chiu trach nhiém cong viéc cia nha thau phuy trudec Cong ty I, Cong ty IVC
khéng co trach nhiém phai 1am viéc hay thanh toan bat ctr khoan tién nao voi nha
thau phu. Viéc gidm dinh gia tri thi cong can phai dugc thuc hién theo két qua
quyét toan khéi luong cua Cong ty L véi Cong ty I Pon gia phan phat sinh chua
duoc Cong ty | va Cong ty L thoa thuan.

- Tht tu, vi pham nghiém trong thu tuc t6 tung khi giai quyét vu an: khong
tri¢u tap nguoi giam dinh dén phién toa, tiép tuc xét X vu an mac du Vrfmg mat
Luat su cua LV.C vi Iy do bat kha khang.

Cong ty TNHH I yéu cau Toa 4n cép phiic thAm huy toan bd Ban an so thim
dé xét xir lai theo hudng: Béc toan bo yéu cau khoi kién ciia Cong ty L.

* Tai phién toa phuc tham:

Pai dién hop phap Cong ty I trinh bay: Thong nhat v6i Cong ty L vé viéc
Cong ty I da thanh toan cho Coéng ty L 1a 7.568.455.591 ddong (di bao gdbm VAT)
va rit y kién vé viéc Toa an so tham xét xir vang mat Luat su cta LV.C (vi Iy do
bat kha khang) 1a vi pham nghiém trong thi tuc to tung. Cac nodi dung khac trong
don khang céo, Cong ty I van giit nguyén, dé nghi Hoi dong xét xtr phiic tham chap
nhan khang cdo ctia Cong ty I hy ban 4n so tham.

Pai dién hop phap Cong ty L khong chap nhan voi khang cao cua Cong ty 1,
dé nghi HDXX phuc thdm giir nguyén ban an so tham: chap nhin yéu cau khoi
kién cua Cong ty L.

Tai phién toa dai dién Vién Kiém sat nhan dan thanh phd Da Néng phat biéu
y kién:

Vé thi tuc t6 tung: Nhitng nguoi tién hanh t6 tung va tham gia t6 tung tai cap
phuc tham di thuc hién dung, day du quy dinh cua Bo luat T tung dan su trong
qua trinh giai quyét vu an tai cap phuc tham.

Vé noi dung vy an: Bé nghi Hoi dong xét xir khong chap nhan khang céo cua
Cong ty 1, giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:
Vé thi tuc té tung:

[1] Vé viéc vang mit ctia cac duong sy: Nhitng ngudi ¢ quyén loi, nghia vu
lién quan trong vu an da dugc Toa an tri¢u tap hop 1€ lan thir hai nhung Véng mat
tai phién toa. Can ctr quy dinh tai khoan 3 Diéu 296 Bo luat T6 tung Dan su, Ho1
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dong xét xtr Toa an nhan dan thanh phd Pa Niang tiép tuc tién hanh phién toa, xét
XU ving mit cac duong sy trén.

[2] V& yéu cau triéu tdp nguoi giam dinh cua bi don: Bi don khong dua ra
dugc cin ctr chimg minh Bao cdo giam dinh s6 119TT/20CV ngay 08/3/2021 cua
Cong ty TNHH Giam dinh C chua day du, 16 rang hodc ¢6 vi pham phap luat theo
quy dinh tai khoan 3 Diéu 102 Bo luat T tung Dén su. Tai phién toa phtic tham, bi
don ciing khong yéu cau Toa an trung cAu gidm dinh lai. Toa 4n cip so thim
khong triéu tap nguoi giam dinh dén phién toa 1a dung quy dinh. Bi don khang cdo
cho rang Toa 4n so tham vi pham nghiém trong thu tuc 12 khong c6 co so.

Vé ngi dung vu an

[3] Cong ty L thyuc hién goéi thau thi cong hoan thién ndi that cho cong trinh
Nha hang va Bén du thuyén toa lac tai phia Nam, dudng B, phudong T, quan H,
thanh phé Pa Ning cho chi dau tu coéng trinh xay dung la Cong ty I theo Thoa
thuan Hop dong s6: 09/2016/HDTC/H79.DN va Phu luc Hop dong. Qua trinh thyc
hién hop dong, ngay 05/01/2018, Cong ty I c6 Cong van sb 01/CV dé nghi cac nha
thau tam nging thi cong tai Cong trinh véi 1y do tai khoan ctia Cong ty I tai Chi
nhanh Ngan hang TMCP S di bi phong téa dé phuc vu cong tac diéu tra caa Co
quan An ninh diéu tra - B6 Cong an theo Thong béo s6: 154/2017/TB-CNVN ngay
28/12/2017; d& nghi cac nha thau chét khéi luong thi cong dé Cong ty I tién hanh
thanh toan. Cong ty L nhiéu 1an dé nghi | tién hanh kiém tra va xac nhan nghiém
thu khdi lugng hoan thanh va gia tri quyét toan xay dung nhung I khong thuc hién.
Tai Toa an, Cong ty L yéu cau Cong ty TNHH I phai thanh toan sb tién
6.299.586.2444, trong d6 tién no goc 1a 4.783.284.9234 va tién no 14i tinh dén ngay
22.9.2021 1a 1.516.301.321d.

Céac bén duong sy khong tranh chip chit luong hang muc hoan thién ndi that
do Cong ty L thi cong ma chi tranh chap vé gia tri thanh quyét toan. Cong ty I cho
rang Cong ty chua phét sinh nghia vy thanh todn do Cong ty I chua nhan dugc hod
so thanh toan theo diém ¢ khoan 6.2 Piéu 6 Thoéa thuan Hop dong so:
09/2016/HDTC/H79.DN; hd so khong co chit ky gitta don vi tu van giam sat 1a
Cong ty N.

[4] Xét khang cao ctia Cong ty I thi thay:

[4.1] Qua trinh thyc hién hop dong, Cong ty L di cung cap cho Cong ty I cac
ho so thanh toan dot 1 véi gia tri cong don 1a 5.621.800.081 dong (BL 474) va ho
so thanh toan dot 2 voi gia tri cong don dén dot 2 1a 8.456.994.972 dong (Bl 441)
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c6 xac nhan ctia Cong ty 1. Pén giai doan quyét toan, Cong ty L di hoan thién ho so
quyét toan gdm Chung chi quyét toan, Bang tong hop gia tri quyét toan, Bang chi
tiét gia tri quyét toan 1ap ngay 23/12/2017 cho dbi véi phan khéi luong thi cong
theo hop dong (BL 394 — 426) v&i tong gia tri 13 10.396.221.047d va phan phat sinh
theo phu luc hgp déng (BL 362 — 393) véi gia tri 1a 2.111.990.956d, c¢6 chit ky cua
dai dién don vi tu van Cong ty A. Sau d6, Cong ty L d3 c6 nhiéu van ban yéu cu
Cong ty I thyc hién viéc nghiém thu, thanh quyét toan theo thoa thuan tai Hop dong
va Phu luc nhung Cong ty I khong thyc hién; ma chi dinh don vi tu van giam sat 13
Cong ty N danh gia gia tri quyét toan va don vi nay chi dong ¥ s6 tién con lai chwa
thanh toan 13 2.968.580.141d. Tai phién toa phuc thim, Cong ty I trinh bay 1y do
khong tién hanh thanh quyét toan 1a do don vi giam sat Cong ty N khong to chirc
viéc nghiém thu, hd so quyét toan khong co chir ky phé duyét ctia Cong ty N nén
Cong ty I khong c6 nghia vu thanh toan.

[4.2] Theo quy dinh tai diém a khoan 1 va diém b, ¢ khoan 2 Piéu 122 Luat
xdy dung thi Nha thau giam sat thi cong xay dung cong trinh c6 quyén tham gia
nghiém thu. Truong hop Cong ty N khong tham gia nghiém thu hoan thanh thi
Cong ty I van phai c6 nghia vu t6 chiic nghiém thu, thanh toan, quyét toan cong
trinh theo quy dinh tai d khoan 2 Piéu 112, khoan 3 DPiéu 123 Luat Xay dung. Mt
khac, Cong ty N va Cong ty I khong chi ra cac hang muc do Cong ty L thi cong co
su khong pht hop véi tiéu chuan 4p dung, quy chuan k¥ thuét, yéu cau cua thiét ké
cong trinh hodc coéng trinh khong dat yéu cau chét luong dé lam cin ct khong
nghiém thu, tir chdi nghiém thu theo diém b,c khoan 2 Piéu 122 Luat Xay dung.
Hang muc thi cong ndi that di duge Cong ty I dua vao st dung do d6 Cong ty I
phai co trach nhiém tiép nhan cong trinh va quyét toan, thanh 1y hop dong xay dung
theo quy dinh tai Diéu 147 Luat Xay dung. Muc 10.2, phﬁn diéu kién chung cua
Thoa thuan Hop dong thi cong quy dinh :“...Viéc cdp chitng chi nghiém thu cho
Céng ty L dwoc thwc hién trong thoi han 28 ngay sau khi nhdn dwoc yéu cau
nghiém thu cua Cong ty L va truong hop cong viéc thi cong Cong trinh da hoan
thanh theo Hop dong nhung Céng ty L khéng dwoc cdp chirng chi nghiém thu cong
trinh trong thoi han 28 ngay néu trén thi chung chi nghiém thu dwoc coi nhw da
dwoc cdp cho Cong ty L va ngay cudi cing cia thoi han nay....”. Do d6, khang céo
ctia Cong ty I cho rang Cong ty L chua hoan thanh ho so thanh quyét toan, hd so
khong c6 chit ky ciia don vi tu van giam sat, Cong ty I chua phat sinh nghia vu
thanh toan 1a khong c6 co s0, trai voi cac quy dinh phap luat dugc vién dan trén.



[4.3] Cac bén c6 tranh chap vé gia tri thanh quyét toan. Toa an cip so tham
trung cau don vi c6 chtrc ning giam dinh tu phap trong linh vuc xdy dung dé giam
dinh chi phi dau tu xay dung thuc té hang muc thi cong nodi that lép dat hoan thién
Khu vuc nha hang tai Cong trinh Nha hang va Bén du thuyén (Restaurant — M) toa
lac tai phia N, duong B, quan H, thanh phd Pa Néng 14 phu hop. Tai Bao cdo giam
dinh s6 119TT/20CV ngay 08/3/2021 ctiia Céng ty TNHH Giam dinh C két luan:
Téng gid tri xdy dung ciia Céng ty TNHH Xdy dung va Thwong mai L dd thie hién
c6 gid tri xdy dung thuc hién theo Hop dong la 10.396.221.047d va gid tri phin
phat sinh ngodi hop dong la 1.955.519.467d. Tong céng : 12.351.740.514 déong
(Mueoi hai 1y ba tram ndm mwoi mot triéu bay tram bon muwoi nghin ndm tram mudi
bén dong).

[4.4] Cong ty I khong ddng ¥ voi Bao cao giam dinh néu trén vi 1y do: giam
dinh cac hang muc thi cong ciia Cong ty L tai cong trinh ctia Cong ty I chi theo cac
hop ddng, két qua 1am viéc cta cac nha thau phy, viée giam dinh gid tri thi cong
can phai duoc thuc hién theo két qua quyét toan khéi luong cua Cong ty L véi
Cong ty I, don gia phan phat sinh chwa dwoe Cong ty I va Cong ty L thod thudn.
Nhu vay, Cong ty I dua ra Iy do khéi lugng, don gia, gia tri quyét toan chwa duoc
Cong ty I dong ¥, chir khong chi ra can clr xac dinh Bao cdo giam dinh chua day
du, 6 rang hodc c6 vi pham phap luat theo quy dinh tai khoan 3 Piéu 102 B luét
T4 tung Dan su.

[4.5] Xét, Bao cdo giam dinh di chi ra viéc giam dinh khoi luong thi cong 1a
dwa trén: “Vé khoi lwong Nha thau Cong ty L thi cong: Nhw da dé cdp & phan trén,
phan khoi luong thi cong ciia Cong ty TNHH Xay dung va Thwong mai L dwoc dai
dién don vi tw van gidm sdt la Coéng ty C6 phan Tdp dodn dia éc N ky xdc nhdn”.
“Vé don gia: - Déi véi cdc hang muc ¢é ndi dung cong viéc twong tw nhw ¢ Hop
dong thi céng gitta Cong ty I véi Cong ty L thi chiing t6i sit dung don gid theo Hop
dong thi cong nay trong dé cé nhdn hé sé chi phi quan 1y theo néi dung Bill 6 (theo
khodn 3 trang 2/5 ciia théa thudn hop dong sé: 09/2016/HDTC/H79-DN ngay
25/01/2017 gitta Cong ty TNHH I voi Cong ty TNHH Xay dung va Thuwong mai L).
- Déi véi nhitng hang muc ¢é néi dung cong viéc ngoai Hop dong thi céng giita
Cong ty TNHH I voi Cong ty TNHH Xay dung va Thuong mai L, do khong co su
thuong thao truoc khi thi cong nén chung toi sé tham khao bdo gia vat liéu thi
cong o thi truong tw nam 2017 va tien hanh ldp du toan phdn gia tri phat sinh.
Pon gid téng hop tirng hang muc sé dwoc ching t6i so sanh véi don gid tong hop
dé nghi quyét todn cia Cong ty L dé lya chon dé xudt phan gid tri phdt sinh ma
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Nha thau Céng ty L da thuc hién.” Cong ty 1 cho rang Bao cdo giam dinh can cr
hd so nha thau phuy, don gia khong duge Cong ty I thoa thuan do d6 khong co gia
tri phap 1y 1a khong dang.

[4.6] V& gia tri Cong ty I di thanh toan: Tai phién toa phuc thim dai dién hop
phap Cong ty I xac nhan di thanh toan tong cong 1 7.568.455.591d nhu trinh bay
ctia Cong ty L. Nhu vdy, ban an so thim chap nhan yéu cau cta nguyén don, budc
Cong ty I phai thanh toan cho Cong ty L s6 tién no goc bang gia tri khdi lugng theo
két qua giam dinh 1a: 12.351.740.514 dong trir sb tién dd thanh toan 1a
7.568.455.591 ddng con lai 4.783.284.923 ddng; chip nhdn yéu cau tinh 13 cham
tra tinh dén ngay 22.9.2021 13 1.516.301.321d, mirc 1i suat cy thé 9%/nam 14 c¢6 co
so, phit hop v&i Diéu 14.8 diéu kién riéng Thoa thuan Hop dong, quy dinh tai diém
d khoan 4 Piéu 146 Luat Xay dung, khoan 2 Diéu 43 Nghi dinh sd: 37/2015/ND —
CP ngay ngay 22/4/2015 quy dinh chi tiét vé hop dong xay dung va Piéu 351, 357
B0 luat Dan su.

[5] Tur nhitng phan tich trén, Hoi dong xét xtr xét thay khong co co sd chép
nhan khéng céo ctiia Cong ty I va quan diém ctia Ludt su bao vé quyén, loi ich hop
phap cua Cong ty 1.

[6] Vé ¥ kién cua dai dién Vién Kiém sat nhan dan thanh phd Pa Nang tai
phién toa pht hop véi phan tich nhan dinh trén cua Hoi dong xét xir nén duge chip
nhan.

[7] V& 4n phi, chi phi giam dinh:

[7.1] V& an phi:

- An phi KDTM so tham Cong ty I phai chiu 114.299.586d theo quy dinh tai
khoan 2 Piéu 26 Nghi quyét sb: 326/2016/NQ- UBTVQH 14, ngay 30/12/2016 cua
Uy ban Thuong vu Qudc hoi.

- An phi phiic thim: Do khong chap nhan khang céo nén Cong ty I phai chiu
an phi phuc tham theo quy dinh tai khoan 1 Piéu 148 Bo luat T tung dan sy,
khoan 1 Piéu 29 Nghi quyét sb: 326/2016/NQ- UBTVQH14, ngay 30/12/2016 cia
Uy ban Thudng vu Qudc hoi.

[7.2] Vé chi phi giam dinh: Toan bd chi phi giam dinh theo Phiéu thu s6
08/12/2020 cua Cong ty TNHH Giam dinh C 1a 166.000.000d, Cong ty L xac nhan
ty nguyén chiu. Tuy nhién, tai phﬁn quyét dinh ctia ban an so tham khong tuyén
phan nghia vu chiu chi phi giam dinh 1a chwa phu hop v&i quy dinh tai diém c
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khoan 2 Piéu 266 B luat Té tung Dan su. Toa an cap phiic tham khéc phuc thiéu
sOt ndy cua cap so tham.

Vi cac lé trén,

QUYET PINH:

Can ctr vao:

- Khoan 3 Diéu 102, khoan 3 Diéu 296 va khoan 1 Diéu 308 Bo luat TH
tung Dan sy;

- Piéu 351 va 357 Bo luat Dan su;

- Piém a khoan 1 va diém b, ¢ khoan 2 Diéu 122, @ khoan 2 DPiéu 112,
khoan 3 Piéu 123, diém d khoan 4 Diéu 146, 147 Luat xay dung;

- Khoan 2 Diéu 43 Nghi dinh s6 37/2015/ND — CP ngay ngay 22/4/2015
quy dinh chi tiét vé hop dong xay dung;

- Khoan 1 Piéu 29 Nghi quyét sé 326/2016/NQ- UBTVQHI14, ngay
30/12/2016 cua Uy ban Thuong vu Quéc hoi quy dinh vé mirc thu, mién, giam, thu,
nop, quan ly va st dung an phi va 1€ phi toa an;

Khong chap nhan khang céo cua bi don 1a Cong ty TNHH I;

Giir nguyén Bén an kinh doanh thuong mai so tham sb: 16/2021/KDTM - ST
ngay 23 thang 9 nam 2021 cia Toa an nhan dan quan Hai Chau, thanh phd DPa
Nang.

Xir:

1. Chap nhan yéu cau khai kién vé viéc “Tranh chdp hop dong xdy dung”
cua nguyén don: Cong ty TNHH Xay dung va Thuong mai L dbi véi bi don Cong
ty TNHH I.

Budc Cong ty TNHH I phai tra cho Cong ty TNHH Xay dung va Thuong mai
L s6 tién 6.299.586.244 dong (Sdu ty hai tram chin mwoi chin triéu ndm tram tém
muoi sdu nghin hai tram bon muoi bén dong). Trong d6é tién no goc la
4.783.284.923 ddng (Bon ty bdy tram tdm muoi ba triéu hai tram tdm muoi tw
nghin chin tram hai mwoi ba dong) va tién no 13i tinh dén ngay 22.9.2021 1a
1.516.301.321 ddng (M4t 1y ndm tram muwoi sdu triéu ba tram 1é mét nghin ba tram
hai miwroi mot dong).

2. Ké tir ngiy c6 don yéu cau thi hanh 4n ctia ngudi dugce thi hanh an (d6i voi
khoan tién phai tra cho nguoi dugc thi hanh 4n) cho dén khi thi hanh an xong, bén
phai thi hanh an con phai chiu khoan tién 13i cta sd tién con phai thi hanh an theo mirc
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14i suat quy dinh tgi Piéu 357, Piéu 468 clia Bo luat Dan sy nam 2015, trir trudng hop
phap luat c6 quy dinh khac.

3. V& an phi:
3.1. An phi kinh doanh thwong mai so tham:

a. Cong ty TNHH 1 phai chiu 114.299.586d (Mot tram muoi bon triéu hai
trdam chin mwoi chin nghin ndm tram tam muwoi sdu dong ).

b. Hoan tra cho Cong ty TNHH Xay dung va Thuong mai L sé tién:
56.553.000 dong tam tng an phi kinh doanh thwong mai so thdm da ndp tai Chi
cuc Thi hanh 4n dan su quan Hai Chau, thanh phé Pa Nang theo bién lai thu )
6525 ngay 20/9/2018.

3.2. An phi kinh doanh thuong mai phtic thim: Cong ty TNHH I phai chiu 4n
phi phac thdm 1a 2.000.000 ddng, dugc trir vao sd tién tam Gng an phi da nop theo
Bién lai thu s6 363 ngay 11/10/2021 cua Chi cuc Thi hanh an dan sy quan Hai
Chau, thanh phd Pa Ning. Nhu vy, Cong ty TNHH I d3 ndp du an phi kinh doanh
thuong mai phiic tham.

4. Vé chi phi giam dinh 166.000.000 dong: Cong ty TNHH Xay dung va
Thuong mai L tu nguyén chiu, da ndp va da chi.

5. Ban an phtic thim c6 hiéu luc phap luat ké tir ngay tuyén an.

6. Trudng hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luét thi hanh
an dan su thi ngudi duoc thi hanh an, ngudi phai thi hanh an c6 quyén thoa thuan
thi hanh 4n, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an hodc cudng ché thi
hanh an theo quy dinh tai Piéu 6,7,9 Luat thi hanh an dan sy. Thoi hiéu thi hanh an
dugc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh an dan su.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Cac duong sy; THAM PHAN - CHU TQA PHIEN TOA

- VKSND TP. Da Ning;
- Cuc THADS TP. Pa Ning;
- Toa an nhan dan quan Hai Chau;
- Chi cuc THADS quéan Hai Chau;
- Luu hd so vu an.
Cao Vin Hiéu
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