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Ban an sb: 926/2023/HS-PT
Ngay: 12/12/2023

NHAN DANHNUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI HA NOI

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Tham phdn - Chii toa phién toa: Ong Ho Sy Hung;

Cdc Thdam phan: Ba Lé Thi Thuy Binh;

Ba Phan Thi Van Huong.

- Thu ky ghi bién ban phién toa: Ong Pham Thanh Trung, Thu ky Toa 4n
nhan dan cap cao tai Ha No1

- Pai dién Vign kiém sdt nhén cap cao tai Ha N§i tham gia phién toa: Ba
Tran Thi Minh N, Kiém sat vién cao cap.

Ngay 12 thang 12 ndm 2023, tai try s¢ Toa 4n nhan dan tinh Yén Bai, Toa an
nhan dan cap cao tai Ha Noi, xét xtir phtic tham cépg khai vu an hinh sy thu ly so0
1153/2023/TLPT-HS ngay 20 thang 10 nam 2023 doi v6i bi cdo Sung A V pham t0i
“Mua ban trai phep chat ma tiy”, do c6 khang cao ctia bi cao va khang nghi cua Vién

truong Vién kiém sat nhan dan tinh Yén Bai d6i v6i Ban 4n hinh sy so tham sb
38/2023/HS-ST ngay 11 thang 9 nam 2023 cta Toa an nhan dan tinh Yén Bai.

* Bi cdo co khang cdo, bi khang nghi:
Sung AV (tén goi khac: Khong), sinh ngay 12 thang 10 nam 1985 tai M, tinh
Son La; noit BPKNKTT va cho6 ¢: Ban P, xa N, huyén M, tinh Son La; ngh¢€ nghiép:
Lao dong tu do; trinh d6 hoc van: 12/12; dan tdc: Mong; gidi tinh: Nam; ton gido:
Khong; con dng Sung A T va ba Thao Thi D; ¢6 v 1a Giang Thi C va 03 con (I6n
sinh ndm 2006, nhé sinh 2012); tién an, tién sy: Khong.
Bi bat ngay 02-6-2023, hién dang bi tam giam tai Trai tam giam Cong an tinh
Y, c6 mat tai phién toa.
- Nguoi bao chita cho bi cdo: Ba Nguyén Thi Thu H — Luét su, thudéc Poan
Luat su thanh phd H — Thuc hién Trg giap phéap 1y ciia Trung tdm trg gitp phéap 1y
Nha nudc tinh Y, c6 mat.
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NOI DUNG VU AN:

Theo céc tai li¢u c6 trong ho so vu &n va dién bién tai phién toa, ndi dung vu
an duogc tom tat nhu sau:

Chiéu ngay 01-6-2023, Suing A V da mua 02 banh Heroine véi gia 70.000.000
ddng/1 banh ctia mot ngudi dan 6ng dan toc Mong khong biét tén, dia chi tai khu
vuc ban M, xa N, huyén M, tinh Son La, nhung do chua c6 tién tra, nén V dan nguoi
ban H1 dén gﬁn nha minh va chi nha dé ho dén 1€iy tién sau khi V ban duoc Heroine;
sau d6 V cat gidu ¢ tang d4 sau nha khong néi cho ai biét. Dén khoang 20 gid cing
ngay c6 mot nguoi phu nit goi dién thoai cho V, gidi thi€u 1a nguoi dan toc Mong &
P, N va hoi V cd ma ty Heroine ban khong thi V tra 161 ¢6 02 banh Heroine; nguoi
d6 ddng ¥ mua véi gia 100.000.000 dong/1banh va thoa thuan hen sang ngay 02-6-
2023 s¢€ giao dich mua ban ma tay tai dinh deo K, xa C, huyén M.

Sang ngay 02-6-2023, V 14y chiéc tai vai den co dung 02 banh Heroine deo 1én
nguoi, didu khién xe may BKS 21B1- 83582 muon cua em dau 12 ba Vang Thi V1
chd con trai 1 SUng A P di cung, nhung V khéng n6i cho P biét di dau, 1am gi. Khi
dén khu vuc dinh déo K, thude xi C, huyén M, tinh Yén Bai, V bao P dung ngoai
duong doi, con minh dem theo ma tuy di ban nhu da hen trude @6 thi thi bi Cong an
tinh Y phat hién bat qua tang; nhiig ngudi mua ma tiy di bo chay thoat. Vat chiung
thu giir cta V khi bi bat gdm 02 banh hinh hop chit nhat bén ngoai dugc goi bang
nhiéu 16p ni lon ¢6 mau sic khac nhau, c¢é kich thudc mdi banh 1a 2cm x 10cm x
15cm dé trong mot chiéc t4i mau den; 01 xe md t6 HONDA loai Wave mau den xam
c6 BKS 21B1- 83582; 01 chiéc dién thoai di dong nhan hi¢u Nokia mau den va so
tién 420.000 dong; thu gitr caa Sung A P 01 chiéc dién thoai di dong nhan hiéu
Realme mau xam, man hinh cam tng.

Tai ban Két luan giam dinh s6 307/KL- KTHS ngay 11-6-2023, Phong K Céng
an tinh Y két luan: Chat bot nén mau trang thu gitr khi bat qua tang Stng A V trong
banh thir nhat c6 khéi luong 1a 339,1 gam trich 2,1 gam giii giam dinh 12 ma tay;
loai Heroine. Chat bot nén mau trang thu gitr khi bat qua tang Sting A V trong banh
thtr hai c6 khéi lwong 1a 323,5 gam trich 2,5 gam gui giam dinh 1a ma tay; loai
Heroine. Tong cong 662,6 gam (Sau tram sau hai phay sau gam) Heroine, da lay 4,6
gam lam mau giam dinh, con lai 658gam (S4u trdm ndm tdm gam) Heroine.

Qua trinh diéu tra SUng A P khai nhan: Ngay 02-6-2023 P ¢6 di cung bo dé 1a
Sung A V di sang tinh Yén Béi véi muc dich dé mua quan 4o. Trong khi di chuyén,
P ngdi phia sau xe may, khong cam ho Vang d6 vat tai san gi. V khong néi cho P
biét muc dich dén tinh Yén Bai dé ban ma tuy, tii vai chira 02 banh Heroine dugc V
deo trude nguc sudt quang duong di, khong nho P cam, xach ho hay néi gi cho P
biét.
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Tai Ban 4n hinh sy so thAm s6 38/2023/HS-ST ngay 11/9/2023, Toa 4n nhan
dan tinh Yén Béi da quyét dinh:
V& t0i danh: Tuyén bd bi céo Sung A V pham t6i “Mua ban trai phép chit ma
tay”.
‘ Vé hinh phat: Ap dung diém b khoan 4 Piéu 251, diém s khoan 1 va khoan 2
bicu 51; Biéu 40 B luat Hinh sy. Xir phat: Sung A V tir hinh.

Ngoai ra ban an so thAm con quyét dinh vé xur Iy vat chimg, an phi va thong
bdo quyén khang cao theo quy dinh phap luét.

Sau khi xét xir so thim, ngay 12/9/2023 bi c40 Sung A V c6 don khang céo
v6i1 nd1 dung xin gidm hinh phat.

Ngay 25/9/2023, Vién truong Vién kiém sat nhan dan tinh Yén Bai c6 quyét
dinh khang nghi dé nghi Toa an cap phuc tham giam hinh phat d6i véi bi cao.

Tai phién toa phuc thim bi cdo tiép tuc thanh khan nhan t6i, an nan hdi cai,
trinh bay va cung cap don trinh bay hoan canh gia dinh cua Giang Thi C (vg bi céo)
cO xac nhan cua chinh quyén dia phuong; tiép tuc xin dugc gidm hinh phat.

Luat su bao chira cho b1 cdo cho réng bi cdo dugc hudng nhiéu tinh tiét giam
nhe; 13 ngudi dan toc it ngudi, séng & ving ¢ diéu kién kinh té kho khan; nhan thirc
vé phap luat con han ché; khoi luong ma tay khong qua 16n, nén dé nghi Hoi dong
xét Xtr xem xét chap nhan khang céo va giam hinh phat cho bi céo.

Pai dién Vién kiém sat nhan dan cap cao tai Ha Noi sau khi phan tich danh
gia nguy€n nhén, tinh chat murc d6 va hu qua hanh vi pham t4i, tinh tiét ting ning,
tinh tiét giam nhe, quyét dinh cua Toa an cap so tham va can cu khang cdo cua bi
c40, két luan: Bi cdo bi Toa an cap so tham xét xtr vé tdi “Mua ban trai phép chat ma
tay” theo diém b khoan 4 Diéu 251 B¢ luat hinh su 1a ding nguoi, dung t6i. Tuy
nhién, theo quy dinh tai tiéu muc 3.3 Nghi quyét sé 01/2001/NQ-HD-TP ngay
15/3/2001 cua Hoi ddng Thiam phan Toa 4n nhan dan tbi cao thi v6i khéi luong ma
tly ma bi cdo mua ban 1a khong qua 16n va bi cdo duge hudng nhiéu tinh tiét giam
nhe, nén c6 co s& dé van dung nghi quyét nay va khong can thiét phai phat tir hinh
ddi véi bi cdo. Do do, dé nghi HO1 déng xét xur chép nhan khang cdo cua bi céo va
xem xét chuyén tir hinh phat tir hinh sang hinh phat ti chung than 1a phu hop va
tuong xtng vo1 hanh vi pham td1 cua bi céo.

NHAN PINH CUA TOA AN:
Trén co s& ndi dung vy an, can cur vao cac tai liéu trong ho so vu an di duogc
tranh tung tai phién toa, Ho1 dong xét xir nhan dinh nhu sau:
[1] Vé t6 tung: Cac hanh vi, quyét dinh to tung trong qua trinh diéu tra, truy
t6 xét xir so tham, di dugc co quan va ngudi tién hanh t6 tung thuc hién dung tham
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quyén, trinh ty, tha tuc theo quy dinh cua B0 luat td tung hinh su, khong co6 y kién
khiéu nai.

Ngay 12/9/2023, bi cao Sung A V ¢6 don khang cao; ngay 25/9/2023, Vién
truéng Vién kiém sat nhan dan tinh Yén Bai c6 quyét dinh khang nghi Ban an hinh
su so tham sb 38/2023/HS-ST ngay 11/9/2023 ctia Toa an nhan déan tinh Yén Bai 1a
trong tho1 han luat dinh, nén xem xét cho bi cdo theo quy dinh cta phap luét.

[2] Xét khang céo cua bi cdo va khang nghi cua Vién trudng Vién kiém sat
nhan dan tinh Yén Bai:

[2.1] Tai phién toa hom nay, bi c4do thira nhan hanh vi pham t01 cia minh nhu
Tda an cap so tham da xét xu, nhitng 101 khai nhan cta bi cdo tai phién toa phic
tham 13 phu hop véi 101 khai ctia bi cdo tai co quan diéu tra; phu hop véi bién ban
bt ngudi pham toi qua tang clng vat chimg thu gitr; két luan giam dinh va cac tai
liu chung cir khac dugce thu thap co trong hd so vu an. Nhu vay c6 du co sé dé két
luan: Chiéu ngay 01-6-2023, Sting A V da gip va mua dugc ctia mot ngudi dan éng
dan toc Mong khong quen biét 02 banh Heroine c6 tong khdi luong 1a 662,6 gam
v6i gia 140.000.000 dong, nhung chua tra tién. Ngay 02-6-2023, Sting A V dem 02
banh Heroine néu trén dén ban S, xi C, huyén M, tinh Yén Bai dé ban cho mot nguoi
phu nit khong quen biét v6i gia 100.000.000 dong/1 banh thi thi bi bat qua tang cling
vat ching.

[2.2] Bi cao Sung A V 1a ngudi ¢6 du nang lyc trach nhi¢ém hinh sy, nhan thure
duoc viéc mua ban trai phép chat ma tuy la vi pham phap luat, nhung van co y thue
hi¢n. Xet hanh vi cta bi cdo la rat nguy hiém cho x3 hdi, xdm pham ché d6 doc quyén
vé quan 1y chat ma tay ciia Nha nudc, voi khdi lugng chat ma tiy mua ban trai phép
1a 662,6 gam Heroine; pham vao toi dac biét nghiém trong. Toa an cap so tham xét
xtr va két 4n bi cao vé toi “Mua ban trai phép chat ma tay” theo quy dinh tai diém b
khodn 4 Diéu 251 B9 luat Hinh sy 14 ¢6 cén ctr.

[2.3] Toa 4n cdp so thdm nhan dinh bi cdo Sing A V di ¢6 y mua ban trai
phép 02 banh ma tay c6 tong khdi luong 662,6 gam Heroin, pham tdi dic biét nghiém
trong va la nguyén nhan phat sinh cac loai toi pham khac, gay mat an ninh trét ty tai
dia phuong la phu hop. Tuy nhién, bi cao khong phai chiu tinh tiét tang nang va dugc
huong cac tinh tiét giam nhe nhu thanh khan khai bao, an nan héi cai; 1a nguoi dan
toc thiéu so sdng & ving c6 dleu kién kinh té - xa hoi dic biét kho khan, chua co
tién an, tién su 1a nhiing tinh tiét giam nhe dugc quy dinh tai diém s khoan 1, khoan
2 Pidu 51 B0 luat Hinh sy. Tai phién toa phtc tham, bi cdo tiép tuc c6 thai dé thanh
khan va da thuc sy an nan hoi cai, trinh bay hoan canh gia dinh kho khan, vo chong
khong c6 viéc lam va c6 don trinh bay hoan canh gia dinh ctia Giang Thi C (vo bi
c40) ¢ x4c nhan cua chinh quyén dia phuong.


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20S%C3%B9ng%20A%20V%E1%BA%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20B%E1%BA%A3n%20P%C3%BA%20D%E1%BA%A3nh,%20x%C3%A3%20Ng%E1%BB%8Dc%20Chi%E1%BA%BFn,%20huy%E1%BB%87n%20M%C6%B0%E1%BB%9Dng%20La,%20t%E1%BB%89nh%20S%C6%A1n%20La
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20S%C3%B9ng%20A%20V%E1%BA%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20B%E1%BA%A3n%20P%C3%BA%20D%E1%BA%A3nh,%20x%C3%A3%20Ng%E1%BB%8Dc%20Chi%E1%BA%BFn,%20huy%E1%BB%87n%20M%C6%B0%E1%BB%9Dng%20La,%20t%E1%BB%89nh%20S%C6%A1n%20La
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20S%C3%B9ng%20A%20V%E1%BA%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20B%E1%BA%A3n%20P%C3%BA%20D%E1%BA%A3nh,%20x%C3%A3%20Ng%E1%BB%8Dc%20Chi%E1%BA%BFn,%20huy%E1%BB%87n%20M%C6%B0%E1%BB%9Dng%20La,%20t%E1%BB%89nh%20S%C6%A1n%20La
https://trolyao.toaan.gov.vn/l%20link/o%20b%E1%BA%A3n%20S%E1%BA%BB%20S%C3%A1ng,%20x%C3%A3%20Cao%20Ph%E1%BA%A1,%20huy%E1%BB%87n%20M%C3%B9%20Cang%20Ch%E1%BA%A3i,%20t%E1%BB%89nh%20Y%C3%AAn%20B%C3%A1i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20S%C3%B9ng%20A%20V%E1%BA%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20B%E1%BA%A3n%20P%C3%BA%20D%E1%BA%A3nh,%20x%C3%A3%20Ng%E1%BB%8Dc%20Chi%E1%BA%BFn,%20huy%E1%BB%87n%20M%C6%B0%E1%BB%9Dng%20La,%20t%E1%BB%89nh%20S%C6%A1n%20La
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20S%C3%B9ng%20A%20V%E1%BA%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20B%E1%BA%A3n%20P%C3%BA%20D%E1%BA%A3nh,%20x%C3%A3%20Ng%E1%BB%8Dc%20Chi%E1%BA%BFn,%20huy%E1%BB%87n%20M%C6%B0%E1%BB%9Dng%20La,%20t%E1%BB%89nh%20S%C6%A1n%20La
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Gi%C3%A0ng%20Th%E1%BB%8B%20Ch%C3%A1

Do d6, can nhic tinh chat va mac d6 nguy hiém cho x3 hoi ctia hanh vi pham
t6i, nhan than cta bi cdo, cc tinh tiét giam nhe trach nhiém hinh sy, thdy khong can
thiét phai loai bo bi cao ra khoi doi séng xa hoi, ma chuyén sang hinh phat khac dé
cai tao bi cao ciing dii dé ran de, gido duc va phong ngira chung, déng thoi thé hién
chinh sach khoan hong va nhan dao cia phap luat.

[2.4] Tt nhitng nhan dinh trén xét thdy khang céo cta bi cdo va khang nghi
cua Vién truong Vién kiém sat nhan dan tinh Yén Bai 1 ¢6 co s dé chip nhan, nén

can xem xet chuyén tir hinh phat tir hinh sang hinh phat khac nhe hon nhu quan diém
giai quyét vu an cua Kiém sat vién phat biéu tai phién toa la phu hop.

[3] V& an phi: Do khang céo dugc chap nhan nén bi cdo khong phai chiu an
phi theo quy dinh.

[4] Cac quyét dinh khac cua ban an so ‘ghﬁm khong c6 khang cao, khong bi
khang nghi, c¢6 hi¢u luc phép luat ké tir ngay hét thoi han khang cao khang nghi.

Vi cac [Ié trén,

QUYET PINH:

Cén cir diém b khoan 1 Biéu 355; diém d khoan 1 Diéu 357 B ludt t0 tung
hinh sy 2015; Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 cua Uy ban
Thuong vu Qudc hdi vé an phi va 1€ phi toa an.

1. Chép nhan khang cdo ctia bi cao Sing A V va khang nghi cua Vién truong
Vién kiém sat nhan dan tinh Yén Bai, stra Ban an hinh SN tham s6 38/2023/HS-
ST ngay 11/9/2023 ctia Toa an nhan dan tinh Yén Bai, v€ phan hinh phat.

Ap dung diém b khoan 4 Bicu 251, diém s khoan 1 va khoan 2 Bicu 51; Diéu
39 B0 luat Hinh sy, xtr phat: Sung A V, ti Chung than, vé tdi “Mua ban trai phép
chat ma tay”. Thoi han tu tinh tr ngay 02-6-2023.

2. Cac quyét dinh khéac cua ban an so t,hém khong c6 khang cdo, khong bi
khang nghi, c¢6 hi¢u luc phép luat ké tir ngay hét thoi han khang cao khang nghi.

3. V& an phi: Bi cdo khong phai chiu an phi hinh sy phtic tham.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.
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Noi nhan: TM. HQI PONG XET XU PHUC THAM

- VKSND cap cao tai Ha Noi; THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Yén Bai;

- VKSND tinh Yén Bai;

- TTG - Cong an tinh Yén Bai;
- Cuc THADS tinh Yén Bai;

- Bi cdo (qua trai);

- Luu ho so vy an, PHC-TP.

Ho S§ Hung

THANH VIEN HQI PONG XET XU THAM PHAN - CHU TQA PHIEN
TOA

Lé Thi Thay Binh  Phan Thi Van Hwong .
Ho Sy Hung



