TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAl THANH PHO HO CHI MINH Péc lap — Tw do — Hanh phuc

Ban an: 199/2022/DS-PT

Ngay 05 - 04 - 2022

V/v: “Tranh chép vé sin chung va yéu
cau huy gidy ching nhin quyén sé
hitu nha & va quyén sir dung dét ¢”.

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hgi déng xét xi phac tham gém co:
Tham phan — Chu toa phién tda:  Ong Lé Thanh Long
Cac Tham phan: Ong Nguyén Vin Ttu
Ong Phan Dtric Phuong
- Thu ky phién toa: Ong Nguyén Tan Duy Minh - Thu ky Toa 4n nhan dan
cap cao tai Thanh pho H6 Chi Minh.
- Dgi dign Vign kiém sat nhan dan cap cao tgi Thanh phé Hé Chi Minh
tham gia phién toa: Ong Do Phudc Trung - Kiém séat vién.

Ngay 22 thang 03 va 05 thang 4 nam 2022 tai try s& Toa &n nhan dan cap
cao tai Thanh phé H6 Chi Minh m¢ phién toa xét xir phuc tham cong khai vu an
dan su thu ly sé 185/2021/TLPT-DS ngay 5 thang 3 nam 2021 vé viéc “Tranh
chap vé san chung va yéu cau hay giay chiing nhan quyén sé hitu nha & va quyén
sir dung dat 6”.

Do Bén 4n dan sy so tham s6 1439/2020/DS-ST ngay 8 thang 9 nim 2020
cta Toa an nhan dan Thanh pho Ho Chi Minh bi khang cao.
Theo Quyét dinh dua vu &n ra xét xa phlc tham sé 250/2022/QBPT-DS
ngay 7 thang 3 nam 2022 giira cac duong su:
- Nguyén don: Ba Lé Thi Thanh H, sinh nam 1976 (c6 mat);
Tl tai: 77/12H (s6 méi 128/11) duong T, Phuong 01, quan G, Thanh phd
Ho Chi Minh.
Nguoi dai dién theo uy quyén cua ba H: Ba Lé Thi Thanh H1, sinh nam 1963.
Tra tai: 77/12H (s6 méi 128/11) duong T, Phuong 01, quan G, Thanh pho Ho Chi
Minh (c6 mat).
- Bi don: Ba Nguyén Thi Bich N, sinh nim 1957 (c6 mit);
Tl tai: 77/12G (s6 méi 128/9) dwong T, Phuong 01, quan G, Thanh phd
Ho Chi Minh.



bia chi lién lac: 92/17/12 duong N, phuong B, Quan 2 (nay la Thanh ph
T), Thanh pho H6 Chi Minh.

Ngudi dai dién theo uy quyén ctia ba N : Ba Nguyén Thj Bich N1, sinh ndm
1969. Trd tai: 92/17/12 duong N, phuong B, Quan 2, Thanh pho H6 Chi Minh (co
mat).

Ngudi bao vé quyen va loi ich hop phép cho ba N: Ong Phan Thanh N2,
Luat su thudoc Van phong su N, Poan luat su Thanh pho H6 Chi Minh (c6 mat).

- Ngwoi c6 quyén lgi, nghia vu lién quan:
1. Ong Lé Thanh H2, sinh nam 1935;

2. Ong Lé Thanh H3, sinh nam 1962;

3. Ong Lé Thanh H4, sinh nam 1968;

4. Ong Lé Thanh H5, sinh nam 1971;

5. Ba Lé Thi Thanh H6, sinh nam 1972;

6. Ba Lé Thi Thanh H1, sinh ndm 1963;

~ Cung trd tai: 77/12H (s6 méi 128/11) duong T, Phuong 01, quan G, Thanh
pho Ho Chi Minh (6ng H2, dng H3, 6ng H4, 6ng H5, ba H6 c6 don xin vang mat).

7.Ba Lé Thi Thanh H7, sinh nim 1965 (c6 mat);

Tra tai: chung cu 354 duong L, Phuong 14, Quan 10, Thanh phd Hb Chi
Minh.

Dia chi lién lac: 128/11 duong T, Phuong 1, quan G, Thanh phé Hb Chi
Minh.

8. Uy ban nhan dan quan G, Thanh phé H6 Chi Minh
Tru so: 332 duong Q, phuong 10, quan G, Thanh phd Ho Chi Minh.

Nguoi dai dién hop phap: Ong Nguyén Cong H8, sinh nam 1977, chuyén
vién Phong Tai nguyén va M6i truong quan G (co6 mat).

9. Uy ban nhan dan Thanh phé H.
Tru so: 86 duong L, phuong B, Quan 1, Thanh phd Ho Chi Minh,
- Ngwoi khang cao: Nguyén don ba Lé Thi Thanh H.

NOQI DUNG VU AN:

* Tai don khoi kién ngay 28/6/2017, don khoi kién bé sung ngay 13/8/2018,
cac ban ty khai, bién ban hda‘gidl’ va tai phién toa so tham, ba Lé Thi Thanh HI
la nguoi dai dién theo 1y quyén ciia nguyén don ba Lé Thi Thanh H trinh bay:

- Vé nguon goc hai can nha sé 128/9, 128/11 Puong T, Phuong 01, qudn
G va phan sdan chung:

Ba Tran Thi HI10 la chu st dyung theo Gidy chimg nhén quyén so hiru nha
& va quyén st dung dat ¢ s6 6241/99 do UBND Thanh ph6 H6 Chi Minh cap ngay
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28/5/1999 tai dia chi 77/12G (sé cll) Buong T, Phuong 01, quan G véi dién tich
131m2,

Nam 1999, ba H10 ban mét phan cin nha cho gia dinh nguyén don gdm ba
Phan Thi H9, ba Lé Thi Thanh H7, 6ng Lé Thanh H5, ba Lé Thi Thanh H. Khi
mua béan, ba H10 thoa thuan véi gia dinh ba H s& dé phan san chung ¢6 dién tich
la 21m?. Ngay 29/12/ 1999, gia dinh ba H duoc UBND Thanh pho H6 Chi Minh
cap Gidy ching nhén quyen s0 hitu nha ¢ va quyén st dung dat ¢, hd so gbe sd
16106/99 i v6i nha dat tai sé 77/12H (s6 méi 128/11) Puong T, Phuong 01,
quan G, Thanh phd H6 Chi Minh véi dién tich 1a 70m? trong d6 c6 49m? 13 St
dung riéng va 21m? st dung chung. Phan 21m? Iam san chung 1a do chinh ba H10
hudng dan do v&, viéc thoa thuan khong co 1ap bién ban.

Nam 2001 ba H10 ban phan dién tich con lai 1a 61m?(131m? - 49m? - 21m?)
cho gia dinh ba Nguyén Thi Bich N.

Pén nam 2016, gia dinh ba H maéi biét viéc ba N di vé lai ban vé mdi va
xin cap lai dja chi méi, theo 6 UBND quan G cap cho ba N Gidy chiig nhan
quyén sir dung dat, s6 vao so cap gidy H00255/26896 ngay 09/10/2006 dia chi sd
77/12G (sb méi 128/9) Puong T, Phuong 01, quan G, voi dién tich 68,2m?, hinh
thire str dung riéng bao gdm ca phan dién tich san chung.

Hién nay trong phan dién tich san chung 21m? da dugc UBND Théanh phé
H6 Chi Minh cong nhan quyén sir dung cho gia dinh ba H, c6 3,2m? dét da duoc
UBND quan G cong nhén quyén sir dung riéng cho ba N. Trén 3, 2m? nay ba N da
tu ¥ xdy dung cot kién cd, xdy dung cot cau qua tudng nha nguyén don dé gan
ctra a0, lop méi ton d6 nudc mua qua nha nguyén don.

Do do nguyén don khoi kién yéu cau Toa an gidi quyét cac van dé sau:

- Budc ba Nguyén Thi Bich N thao d& cira sat, dap 02 cot tuong, thio d&
mai ton che d6 nudc qua nha ba H va khong dugc xay dung che chan bat ¢t nhitng
gi duoc xem 1a kién ¢0 trén phan sin chung 3,2m?;

- Bac toan bd yéu cau phan t6 ctia ba N va hity To cam két ctia ba Tran Thi
H10 do ba N cung cap lam chimng ctr v4i dién tich 16m? san chung vi chimg cur
khong c6 co s hop phap;

- Huy bo mot ph?}n dién tich lién quan dén phan san chung trén Gidy chimg
nhan quyén su dung dat, s vao s6 cap giay H00255/26896 do UBND quén G,
Thanh pho H6 Chi Minh cap cho ba Nguyén Thi Bich N vao ngay 09/10/2006;

- Yéu cau ba N diéu chinh lai ban v& phan san chung 14 21m? 14 thudc quyén
sO hiru chung cta hai nha 128/9 va 128/11 Puong T, Phuong 01, quan G, Thanh
phd HO Chi Minh cta ba Tran Thi H10 ban cho ba N nim 2001, dung véi hién
trang ban dau do UBND Thanh phé H6 Chi Minh cap phan san chung 14 21m?
cho hai nha sir dung;

- Cong nhan Gidy ching nhéan quyén s¢ hitu nha ova quyén sir dung dat o,
ho so gboc s0 16106/99 do Uy ban nhan dan Thanh phdé H6 Chi Minh cap ngay



29/12/1999 do UBND Thanh phé H6 Chi Minh cdp cho ba Phan Thi H9, ba Lé
Thi Thanh H7, 6ng Lé Thanh H5, va ba Lé Thi Thanh H véi dién tich 70m? trong
do str dung riéng 1a 499m?, str dung chung 21m? 14 hop phap.

Y kién doi voi yéu cau phan 16 ciia bi don: Khong dong y vi T cam két ctia
ba H10 vé phan dién tich san chung la khong c6 gia tri phap ly.

* Tai don phan 16 ngay 21/8/2017, cdc bdn tw khai, bién ban hoa gidi va
tai phién toa so tham, ba Nguyén Thi Bich N1 la ngwoi dai dién theo ity quyén

cua !71 don ba Nguyen Thi Bich N va Luat su Phan ,Thanh N2 la nguoi bao vé
quyén va loi ich hop phdp cua bi don cung thong nhdt trinh bay:

- Vé nguén goc hai can nha so 128/9, 128/11 Puong T, Phuwong 01, qudn
G va phan sdan chung:

Hai cin nha s6 128/9 va 128/11 Pudng T c¢6 ngudn gdc thudc Gidy ching
nhan quyén sé hiru nha & va quyén sir dung dat o s6 6241/99 ngay 28/5/1999 do
UBND Thanh phé H6 Chi Minh c4p cho ba Tran Thi H10, dia chi 77/12G (s6 cii)
Puong T, Phuong 01, quan G véi dién tich 131m?2.

Ngay 06/8/1999, ba Tran Thi H10 chuyén nhuong 01 phan nha (ban vé do
Phong quan 1y d6 thi quan G cap ngay 13/7/1999) cho cac 6ng ba Phan Thi H9,
Lé Thi Thanh H7, L& Thanh H5 va Lé Thi Thanh H theo Hop déng mua ban mét
phan nha & dugc Phong cong ching nha nude S6 1 chimg nhan, dién tich khuon
vién dat 1a 49,4m% Pdng thoi ngay 06/8/1999 ba H10 co 1ap To cam két dién tich
phan san dat, dwoc UBND Phuong 01, quan G chtng nhan chit ky, voi ndi dung
“... Phan san do téi sé hitu va sir dung dién tich 4 x 4 = 16m? lam dwong di vio
can hé ciia phan con lai can nha, chi dwoc siv dung théng thodng di chuyén di lai
khéng dwoc xdy dung che chan, vé sau khi t6i ban cho chii khdc thi van lam théng
hanh dia dich cho hai can nha hién hitu”.

Ngay 29/12/1999, cac 6ng ba H9, H7, H5, Ha dugc UBND Thanh phd Ho
Chi Minh c4p Gidy chimg nhan quyén sé hiru nha & va quyén sir dung dat &, hd
so gbc sd 16106/99 ddi voi nha dat tai s6 77/12H (s6 méi 128/11) Puong T,
Phuong 01, quan G, Thanh phé Ho Chi Minh véi dién tich 1a 70m?, trong dé c6
49m?1a sir dung riéng va 21m?str dung chung.

Ngay 09/3/2001, ba Tran Thi H10 chuyén nhuong phan dién tich nha dat
con lai cho ba Nguyén Thi Bich N theo hop dong duoc Phong cong ching nha
nuéce sé 1 chimg nhan sé 19593/HP-MBN ngay 09/3/2001, véi di¢n tich khuén
vién dat 82m? (131m? - 49m?). Nam 2006, bi don di lam thi tuc cap glay chiing
nhén va dugc UBND quén G cap Gidy chung nhan quyen st dung dat, s6 vao sd
cap giay H00255/26896 ngay 09/10/2006 dia chi S6 77/12G (sb6 moi 128/9)
Duong T, Phuong 01, quan G, v6i dién tich 68,2m?, hinh thirc st dung riéng.

Xét ngudn goc hai cin nha s6 128/9 va s6 128/11 Du:orng T, Phuong 01,
quan G ctia ba Tran Thi H10, can cir quy dinh thoi diém cap glay ching nhan thi
viéc bi don nhan chuyén nhuong mot phan nha dat va cap doi gidy chimg nhan,



dugc UBND quén G cap Gidy chimg nhin quyén st dung dat, s6 vao s cap gidy
H00255/26896 ngay 09/10/2006 1a dting trinh tu va thu tuc phap luat quy dinh.

Dbi v6i phan dién tich sir dung 1am san chung 4 x 4 = 16m? lam dudng di
vao can ho cua phan con lai can nha; theo gidy cam két ctia ba H10 1ap khong bao
gd6m phan dién tich san trude nha ba N (nhung tai ban d6 hién trang vi tri 1ap ngay
18/11/1999 dé cap gidy chirng nhan cho nha 128/11 thé hién phan dién tich san
chung 1a 21m?). Bong thoi theo Hop ddng chuyén nhugng thi ba Tran Thi H10
chuyén nhugng phan dién tich nha dat con lai 82m? bao gém toan bo dién tich
san. Tuy nhién khi 1am thu tuc cip gidy chimg nhéan, ba N vin dong ¥ chira dat sir
dung 1am sin chung theo To cam két dién tich phan san dat dugc UBND Phudng
01, quan G chimg nhan chir ky ngay 06/8/1999. Hién trang thuc té sir dung nha
128/11 Puodng T khong anh huong dén nha sb 128/9 ctia nguyén don.

Nhu vay phan san lam dudng di vao cin ho cia phan con lai nha 128/9
Duong T chi c6 4 x 4 = 16m?, khong phai 1a 21m? va viéc cac dng ba H9, H7, H5,
Ha dugc UBND Thanh phé cap Gidy chting nhan quyén s& hitu nha & va quyén
str dung dat &, ho so goc s6 16106/99 ngay 29/12/1999 d6i voi nha dat tai sb
77/12H (s6 méi 128/11) Puong T, Phuong 01, quan G, Thanh phd H6 Chi Minh
voi dién tich 1a 70m? trong d6 c6 49m?1a sir dung riéng va 21m? str dung chung 1a
khong dung trinh tu, tha tuc; khong dang nodi dung t& cam két ctia ba H10, 1am
anh huong quyén loi cta bi don.

Y kién doi voi yéu cau cua nguyén don: Khong dong y toan bo yéu cau ctua
nguyén don do:

Toan bo phan dat nguyén don tranh chap c6 dién tich 3,2m? thudc quyén sir
dung riéng cua bi don, do bi don nhan chuyén nhuong tr ba Tran Thi H10 theo
hop dong duogc Phong cong chimg nha nude s6 1 chimg nhéan va dugc UBND
quan G cap Gidy chung nhan. Phan dat nay nam ngoai dién tich 16m? sir dung
1am san chung theo Td cam két ctia ba H10 1ap 06/8/1999.

Cac cong trinh trén dat gdbm co cira sit, hai cot tuong da ton tai tir lac ba
H10 chuyén quyén str dung 82m? dat cho bi don. Cong trinh nay va phan mai ton
tiép giap v6i hong nha 128/11 Puong T hoan toan khong gy can tré dén viéc luu
thong cuia nha nguyén don, ciing khéng lam d6 nudc qua nha lan can.

Tai ban vé khi thoa thuan mua ban gitra gia dinh ba H va ba H10 vao ngay
13/7/1999, c6 chit ky ctia ba H10, thi phan san chung khong thé hién dién tich 1a
bao nhiéu, chi thé hién phan dién tich mua ban 1a 49,4m? Nhung khi gia dinh ba
H 1ap ban v& ngay 18/11/1999 dé xin cap gidy chtrng nhan, thi phan san chung lai
thé hién dién tich 1a 21m?, ban v& nay khong c¢6 chir ky cua ba H10.

Yéu cau phdn t6 ciia bi don: Hity bé Gidy ching nhan quyén so hiru nha &
va quyén str dung dét & s0 16106/99 do Uy ban nhan dan Thanh ph6 HO Chi Minh

cap ngay 29/12/1999 ddng thoi diéu chinh cip méi chii quyén nay theo ding dién
tich nhan chuyén nhugng va phan san chung hién nay 1a 17,8m? (21m? — 3,2m?).



* Nhitng nguoi cé quyén loi, nghia vu lién quan: Ba Lé Thi Thanh HI ¢6
mdt tai phién toa; Ong Lé Thanh H2, 6ng L& Thanh H3, 6ng Lé Thanh H4, 6ng
L& Thanh H5, ba Lé Thi Thanh H6 va ba Lé Thi Thanh H7 xin ving mdt. Tai céc
ban ty khai, bién ban hoa gidi va tai phién toa so tham, ba H1, ong H2, ng H3,
ong H4, éng H5, ba H6, ba H7 cung cé y kién nhu sau:

Théng nhét véi ndi dung va yéu cau cta phia nguyén don. Dé nghi Toa an
khong chap nhan toan b yéu cau phan to cua bi don.

* Ong Nguyé~n Céng H8 la nguoi dai dién theo 1y quyén ciia UBND qudn
G la nguoi co quyen loi, nghia vu lien quan. Tai ban ty khai ngay 05/11/2018 va
tai phién toa so tham, éng H8 cé y kién nhw sau:

Vé nguon goc va qud trinh sir dung nha ddt :

Thira dat vanha 6 tai 77/ 12G duong Buong T, Phuong 01, quan G ¢6 nguodn
gbc thudc Gidy chimg nhan quyén sé hitu nha ¢ va quyén st dung dat &s6 6241/99
ngay 28/5/1999 do UBND Thanh phd H6 Chi Minh cép cho ba Tran Thi H10, voi
dién tich 131m?, dién tich xay dung 109m?, dién tich san xay dung 296m?. Cling
nam 1999, ba H10 ban modt phan nha dat cho cac ong ba Phan Thi H9, Lé Thi
Thanh H7, Lé Thanh H5 va Lé Thi Thanh H (kém theo ban v& hién trang ban mot
phan ngay 13/7/1999) da duoc UBND Thanh pho Ho Chi Minh cap Gidy chtng
nhan quyén so hitu nha & va quyén st dung dat ¢ s6 16106/99 ngay 29/12/1999.

Phéan con lai, ba Tran Thi H10 va ong L& Van Hién chuyen nhuong cho ba
Nguyén Thi Bich N theo hop dong s6 19598/HP-MBN ngay 09/3/2001, ding ky
thay d6i chu sir dung ngay 26/3/2001 tai S¢ dia chinh — nha dit Thanh phd Hb
Chi Minh theo Gidy chirng nhan quyén so hitu nha ¢ va quyén sir dung dat ¢ sd
6241/99 ngay 28/5/1999 do UBND Thanh phd cap. Nam 2006, ba N dé nghi cap
doi Giéy chiing nhan kém ban tudng trinh phﬁn dién tich chénh léch c6 UBND
Phuong 1, quan G xac nhan ngay 11/8/2006: “Phan dién tich chénh léch la do ba
N va nha ké bén dong y bé ra sir dung lam san chung, phan dién tich san xay du’ng
chénh l¢ch la do sai sot trong qud trinh do dac trudc day, khong co tranh chap
Sau do UBND quan G cap d6i thanh Gidy ching nhan quyén str dung dét, s6 vao
s6 cap gidy H00255/26896 ngay 09/10/2006 véi dién tich st dung riéng 68,2m2.

Can ctr khoan 6 Piéu 50 Luat dat dai ndm 2003 quy dinh: Ho gia dinh, ca
nhan dang st dung dit khong c6 céac loai gidy to quy dinh tai khoan 1 Diéu nay
nhung dat da dugc st dung tir ngay 15 thang 10 nim 1993 dén trude ngay Luat
nay c¢6 hi€u luc thi hanh, nay dugc Uy ban nhan dan x4, phuong, thi tran xac nhan
1a d4t khong c6 tranh chip phu hop véi _quy hoach suir dung dat da duoc xét duyét
d6i v6i noi da co quy hoach sir dung dat thi duoc cap gidy chimg nhan quyén su
dung dat va phai ndp tién sir dung dat theo quy dinh cua chinh phu.

~ Nhu vay UBND quén G cap Gidy chimg nhan quyé~n sir dung dat, s6 vao
s0 cap giay H00255/26896 ngay 09/10/2006 cho ba Nguyen Thi Bich N 1a ding
quy dinh vé trinh ty thu tuc va hi¢n trang thuc t€ stir dung.

Vé yéu cau huy mot phan dién tich lién quan dén phan san chung trén Gidy



ching nhan quyén st dung dét, sd vao sb cép gidy H00255/26896 do UBND quén
G, cap cho ba Nguyen Thi Bich N vao ngay 09/10/2006: UBND quén G khong
c6 ¥ kién gi. De nghi Toa 4n nhan dan Thanh phé HO Chi Minh xem xét giai quyét
theo tham quyén.

* UBND Thanh phé Hé Chi Minh ving mdt trong sudt qud trinh gidi quyét
vu an.

Tai Ban &n dan su so tham s6 1439/2020/DS-ST ngay 8 thang 9 nam 2020,
Toa &an nhan dan Thanh pho Ho Chi Minh da quyet dinh:

Cén ctr vao cac Diéu 34, khoan 1 Biéu 35, khodn 1 Diéu 37, khoan 1 Piéu
227, biéu 273 cuia B luat To tung dan sy nam 2015;

Can ctr vao khoan 6 Diéu 50 Luét dat dai nam 2003; Diéu 158, 160, 175,
176 cua Bo luat Dan sy nam 2015;

Can ctr Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu Qubc hdi quy dinh vé mic thu, mién, giam, thu, ndp, quan 1y va sir
dung an phi va 1€ phi Toa an;

Can ctr Luat Thi hanh an dan su.
Tuyén xu:

1. Khong chap nhan yéu cau khoi kién cua nguyén don ba Lé Thi Thanh H
vé nhitng van dé sau:

- Buoc ba Nguyen Thi Bich N thdo d& cira sat, dap hai cOt tuong, thao do
mai ton va khong dugc xay dung che chan bat cr nhitng gi dugc xem la kién co
trén phan san chung c6 dién tich 3,2m?;

- Bac toan bo yéu cau phan t6 cia ba N va tuyén huy To cam két ciia ba
Tran Thi H10 do ba N cung cap 1am ching ct v6i dién tich 16m? san chung vi
ching cur khong co6 co s hop phap;

- Huy bo mot ph?}n dién tich lién quan dén phan san chung trén Gidy ching
nhéan quyen sir dung dat, s6 vao so cap giay H00255/26896 do UBND quan G,
Thanh pho HO Chi Minh cap cho ba Nguyén Thi Bich N vao ngay 09/10/2006;

- Yéu cau ba N diéu chinh lai ban v& phan san chung 1a 21m? 14 thudc quyén
sO hitu chung cta hai nha 128/9 va 128/11 Buong T, Phuong 01, quan G, Thanh
phd HO Chi Minh cta ba Tran Thi H10 ban cho ba N nim 2001, dung vé6i hién
trang ban dau do UBND Thanh phé H6 Chi Minh cdp phan san chung 14 21m?
cho hai nha sur dung;

- Cong nhan Gidy chimg nhan quyén so hitu nha & va quyén st dung dét o,
hd so gbc s6 16106/99 do Uy ban nhan dan Thanh phd H6 Chi Minh cép ngay
29/12/1999 do UBND Thanh phé H6 Chi Minh cap cho ba Phan Thi H9, ba Lé
Thi Thanh H7, 6ng Lé Thanh H5, va ba Lé Thi Thanh H véi dién tich 70m? trong
do str dung riéng 1a 49m?, str dung chung 21m? 1a hop phap.

2. Chap nhan yéu cau phan t6 cia bi don ba Nguyén Thi Bich N:



Huy Gidy ching nhan quyén so hitu nha & va quyén st dung dat & sd
16106/99 do Uy ban nhan dan Thanh phé H6 Chi Minh cip ngay 29/12/1999 cho
céc 6ng ba Phan Thi H9, Lé Thi Thanh H7, L& Thanh H5, Lé Thi Thanh H dbi
v6i nha dat s6 77/12H Puong T, Phuong 1, quan G.

Céac 6ng ba Phan Thi H9, Lé Thi Thanh H7, Lé Thanh H5, Lé Thi Thanh H
phai c6 trach nhiém lién hé co quan nha nudc cé tham quyén dé cap lai gidy chu
quyén, diéu chinh lai dién tich phén san chung 13 17,8m?; phén san dugc thé hién
tai vi tri s6 (9), (12), (13) caa Ban dd hién trang vi tri — 4p ranh ngay 09/10/2018
ctia Trung tim do dac ban do S¢ Tai nguyén va méi truong Thanh phé HO Chi
Minh.

Ngoai ra bdn dn so tham con tuyén vé chi phi té tung, an phi va quyén
khang cdo theo quy dinh phap ludt.

Ngay 8/9/2020, nguyén don ba L& Thi Thanh H 1am don khang céo toan b
ban an so tham.

Tai phién toa phic tham:

Nguyén don ba L& Thi Thanh H van gitt nguyén yéu cau khang céo nhu
néu trén.

Pai dién Vién kiém séat nhan dan cip cao tai Thanh phé H6 Chi Minh phat
biéu:

V& viéc tuan theo phép luat: Ké tir khi thu Iy vu an dén thoi diém xét xir
phlc tham, Tham phén va Hoi dong xét xa di tudn thu dung cac quy dinh cua Bo
luat t6 tung dan su. Nhitng ngudi tham gia té tung chap hanh ding cac quy dinh
cta Bo luat td tung dan su.

Vé noi dung: Toa an cap so tham khong chap nhan yéu cau khoi kién cua
ba H la phu hop, ding quy dinh phap luat. Xet khang cao cua ba H dbi vai ban an
so tham 1a khong c6 co s¢ chap nhan. Vi vay, dé nghi Hoi dong xét xir khdng chap
nhan khang céo cia ba Lé Thi Thanh H va gitt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can cir VA0 Ccéc tai liéu, chung ctr da duoc xem Xét tai phién toa, két qua
tranh tung tai phién toa; Hoi dong xét xur phuc tham nhan dinh:

Pon khang cdo ctia nguyén don ba L& Thi Thanh H dung vé hinh thic, noi
dung va duoc nop trong han luat dinh, nén la khang céao hop I¢.

[1] V& t6 tung va tham quyén giai quyét.

Pay la vu an tranh chép Vvé san chung, nguyén don va bi don déu co yeu
cau huy Gidy chiing nhan quyen su dung dat, quyén so hitu nha & va quyén sir
dung dat & do UBND c6 tham quyén cap cho cac bén. Do d6 Toa an nhan dan
Thanh phé H6 Chi Minh thu ly va gidi quyet 1a ding tham quyén theo quy dinh
tai Diéu 34, diém a khoan 1 Diéu 35, diém a khoan 1 Diéu 37 cua Bo luat té tung
dan sy nam 2015.



[2] V& noi dung:

[2.1] Nguyén don L& Thi Thanh H khai kién yéu cau bi don Nguyén Thi
Bich N thao d& ctra sét, dap 02 cot tuong, thao do mai ton che d6 nudc qua nha
ba H va khong dugc Xay dung che chan bat ct nhiing gi dugc xem la kién co trén
phan san chung 3,2m?, Dong thoi yéu cau hay bo mét phan dién tich lién quan
dén phan san chung trén Gidy chtrng nhan quyén su dung dat, so vao0 so cap gidy
H00255/26896 do UBND quan G, Thanh phd H6 Chi Minh cép cho ba Nguyén
Thi Bich N vao ngay 09/10/2006.

Bidon Nguyén Thi Bich N phan td, khong dong y v6i yéu cau cla nguyén
don vé dién tich san Chung la21m2. Do d6 yéu cau huy bo Gidy chting nhan quyén
s6 hiru nha ¢ va quyén su dung dat & s6 16106/99 do Uy ban nhan dan Thanh phd
Ho6 Chi Minh cap ngay 29/12/1999 dong thoi diéu chinh cap mdi chii quyén nay
theo dting dién tich nhan chuyén nhugng va phan san chung hién nay 1a 17,8m?
(21m? — 3,2m2).

[2.2] Hoi dong xét xir nhan thay:
[2.2.1] Vé ngudn goc dat:

Dién tich dat 1am s&n chung cua hai cin nha s 128/9 va 128/11 Puong T
ma cac duong su tranh chap c6 ngudn gdc thudc Gidy chimg nhin quyén so hiru
nha & va quyén str dung dat & sé 6241/99 ngay 28/5/1999 do UBND Thanh phé
Hb Chi Minh cap cho ba Tran Thi H10, dia chi 77/12G (s6 cit) Puong T, Phuong
01, quan G vdi dién tich 131m?, muyc dich st dung riéng.

Ngay 06/8/1999, ba Tran Thi H10 chuyén nhuong 01 phan nha (ban v& do
Phong quan 1y d6 thi quan G cap ngay 13/7/1999) cho cac 6ng ba Phan Thi HO,
Lé Thi Thanh H7, L& Thanh H5 va Lé Thi Thanh H theo Hop dong mua ban mot
phan nha & duoc Phong cong chimg nha nude SO 1 chimg nhan, dién tich khuon
vién dat 1a 49,4m% Pong thoi ngay 06/8/1999 ba H10 co 1ap To cam két dién tich
phﬁn san dat, dugc UBND Phuong 01, quan G ching nhan chit ky, véi ndi dung
“_.. Phan san do toi s¢ hitu va st dung dién tich 4 x 4 = 16m? 1am duong di vao
cin ho ctia phan con lai can nha, chi dugc sir dung thong thoang di chuyén di lai
khong duoc xay dung che chén, vé sau khi toi ban cho chu khac thi van lam thong
hanh dia dich cho hai can nha hién hiru”.

Ngay 29/12/1999, cac 6ng ba H9, H7, H5, Ha dugc UBND Thanh phd Hb
Chi Minh cdp Gidy chimg nhan quyén s¢ hitu nha ¢ va quyén st dung dat &, ho
so gbc sd 16106/99 ddi voi nha dat tai sé 77/12H (s6 méi 128/11) Puong T,
Phuong 01, quan G, Thanh phé HO Chi Minh véi dién tich 1a 70m?, trong d6 c6
49m?1a str dung riéng va 21m? str dung chung.

Ngay 09/3/2001, ba Tran Thi H10 chuyén nhuong phan dién tich nha dat
con lai cho ba Nguyén Thi Bich N theo hop dong duoc Phong cong ching nha
nude s6 1 ching nhan s6 19593/HD-MBN ngay 09/3/2001, véi dién tich khudn
vién dat 82m? (131m? - 49m?).



Nam 2006, bi don di lam thu tuc cap glay chung nhan va duge UBND quén
G cap Gidy ching nhan quyen s dung dat, sé vao sb cap gidy H00255/26896
ngay 09/10/2006 dia chi S6 77/12G (s6 méi 128/9) Pudng T, Phuong 01, quan
G, v6i dién tich 68,2m?, hinh thitc st dung riéng.

[2.2.2] Xét thy, ngay 06/8/1999 ba H10 ky ban mot phan nha dat cho cac
ong ba Phan Thi H9, Lé Thi Thanh H7, Lé Thanh H5 va Lé Thi Thanh H. Theo
Hop déng mua ban thi ba H10 ban phﬁn nha c6 cu trac trét va hai 1au, dién tich
khudn vién dét 14 49,4m?, vi tri nha theo ban vé ngay 13/7/1999, khong thé hién
dién tich san chung la bao nhiéu. Tuy nhién hd so vu &n thé hién trong ngay
06/8/1999, ba H10 c6 T& cam két dién véi ndi dung: “D4t 0 san trong phia trudc
cin nha do toi ban mot phan nha sé 77/12G do toi 1am cha. Nay 1am to cam két
nay dé xac dinh phan san do tdi s¢ hitu va sir dung c6 dién tich 1a 4x4=16m? lam
duong di vao can ho cua phan con lai can nha, chi duoc str dung théng thoang di
chuyén di lai, khong duoc xay dung che chan, néu vé sau khi tdi c6 ban cho cha
khac thi van lam thanh thong hanh dia dich cho hai can hién hitu”. To cam két
nay duoc UBND Phuong 1, quan G ching nhan chit ky vao ngay 06/8/1999. Cap
so tham can cr vao ban cam két nay dé xac dinh y chi caa ba Tran Thi H10 khi
chuyén nhuwong mot phan dién tich dat cho ba Phan Thi H9 chi chira lai dién tich
san chung 1a 16m2, tir d6 khéng chap nhan yéu cau khai kién cia nguyén don va
chap nhan yéu cau phan té cua bi don 13 chwa du cin ¢t virng chic. Boi vi:

Tai ban v& ngay 13/7/1999 lam cin ct dé dé sau ndy dugc UBND Thanh
phé H6 Chi Minh cap Gidy chimg nhan quyén s& hitu nha & va quyén sir dung dat
& ¢6 chit ky ctia ba H10 mic du khéng thé hién dién tich san chung | bao nhiéu.
Tuy nhién cin ctr vao gidy chimg nhan quyén st dung dat (but luc 247) di duoc
cap s6 00255/26896 do UBND Quén G ky cap ngay 01/10/2006 tai trang 3 thé
hién thay doi tai Muc III thay d6i vé chii ngay 26/3/2001 ba Nguyén Thi Bich N
1a chu s hitu, thi tai trang 4 Muc IV Thay d6i vé nha ¢, dat ¢ hodc thé chap
DTPO: 82m?, Riéng 61m?, Chung 21m?. Nhung tai t&' cam két ngay 06/8/1999
thé hién ba H10 dé lai dién tich san chung lam duong di 1a 4x4=16m2,

Qua trinh giai quyét vu an tai cip so thim nguyén don khéng thtra nhan
thoa thuan dién tich sir dung chung 12 16m?2, nhung khong duoc cip so tham lam
rd, to cam két cé chit ky cua ba Tran Thi H10 duoc xac nhan chit ky caa UBND
phuong 1, Quan G vao ngay 06/8/1999 c6 dung théa thuan vai ba Phan Thi H9
hay khdng. Tai sao noi dung ban cam két lai duogc viét ngay 30/6/1999 trudc thoi
diém ky hop ddng chuyén nhuong vai ba Phan Thi H9, can dugc thu thap, 14y loi
khai ciia ba Tran Thi H10 dé 1am r®.

Pong thoi dién tich dat ma ba Tran Thi H10 duoc céng nhan quyén sir dung
trudc khi chuyén nhuong cho ba Phan Thi H9 va Nguyén Thi Bich N chi c6
131m?, néu co can cu dién tich thoa thuan st dung chung 1a 16m?, thi ciing can
phai lam rd dién tich chénh léch 2,2m?khi cong dién tich 02 nha (128/9 va 128/11)
d3 duoc cip GCNQSDP (49m? +16m? +68,2m2 = 133,2m?) 1a do dau.

[2.2.3] Cap so tham chua lam rd cac mau thuan néu trén 1a thu thap va danh
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gia chimg ctr chua day du ma cap phtc tham khong thé khac phuc ngay tai phién
toa dugce. Do do, can chap nhan mot phan khang cao ciia nguyén don Lé Thi Thanh
H, huy ban an so tham, chuyen ho so vu an vé cho Toa an nhan dan Thanh pho
Ho6 Chi Minh giai quyeét lai theo thua tuc so tham.

[2.2.4] Quan diém cua bi don va kiém sat vién tai phién toa khong duoc
Hoi dong xet xir chap nhan.

[3] An phi dan sy so tham va chi phi to tung: S& duoc xem xét giai quyét
khi vu an dugc giai quyet lai.

[4] An phi dan sy phlc tham: Do hay an nén ba L& Thi Thanh H khéng phai
chiu.

Vi cac lé trén:

QUYET DINH:
Cin ctr khoan 3 Diéu 308, Diéu 310 ctia Bo luat t6 tung dan sy nim 2015;
~ Can cir biéu 18, khoan 3 Dicu 29 Nghi quyét 326/2016 ngay 30/12/2016
cua Uy ban Thuong vu Quoc hoi quy dinh vé muc thu, mien, giam, thu, nop, quan
ly va stir dung an phi va I phi Toa an.

Chap nhan mét phan khang céo cua nguyén don ba Lé Thi Thanh H.

Huy ban &n dan sy so tham s6 1439/2020/DS-ST ngay 08 thang 9 ndm 2020
cua Toa an nhan dan Thanh pho H6 Chi Minh; chuyén ho so vu an ve cho Toa an
nhan dan Thanh pho H6 Chi Minh giai quyeét lai theo tha tuc so tham.

An phi dan sy so tham va chi phi t6 tung: S& duoc xem xét giai quyét khi
vu an duoc giai quyét lai.

An phi dan sy phic tham: Ba Lé Thi Thanh H khong phai chiu. Hoan lai
cho ba Lé Thi Thanh H 300.000 dong tam ung an phi phic tham da nop theo bién
lai thu s6 0092646 ngay 24 thang 9 nam 2020 cua Cuc Thi hanh an dan sy Thanh
pho H6 Chi Minh,

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhan: TM. HOI PONG XET XU PHUC THAM
- Toa an nhan dan tdi cao; @) THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai TP H) Chi Minh; (1

- TAND TP Hé Chi Minh; (1

- VKSND TP Hb Chi Minh; N

- Cuc THADS TP Hé Chi Minh; N

- Nguyén don,; @D

- Bi don, (N

-NLQ; ©) Lé Thanh Long

-Luu VT (6), HS (2) T.23 (BA 36).
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