TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
‘ HUYEN CU CHI Poc lap — Tw do — Hanh phuc
THANH PHO HO CHI MINH

Bén 4n s6: 28/2018/LDST
Ngay 27/11/2018
V/v Tranh chdp vé bdo hiém
xd hoi.
NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM
TOA AN NHAN DAN HUYEN CU CHI, THANH PHO HO CHIi MINH
Thanh phan Hoi dong xét xir so tham gdm co:

Tham phén - Chii toa phién toa: Ba Vii Thi Thanh Huong.
Céac Hoi thim nhan dan:

1. Ba Pham Thi Ngoc

Nghé nghiép: Can bd huu tri

2. Ba Huynh Thi Hué

Nghé nghiép: Can bo Lién doan Lao dong huyén Cii Chi.

Thu ky Toa an ghi bién ban phién toa: Ba Pham Thi Cam Van - Thu ky Toa
an nhan dan huy¢n Cu Chi, Thanh pho H6 Chi Minh.

Pai dién Vién kiém sat nhan dan huyén Cu Chi, Thanh phd HO Chi Minh
tham gia phién toa: Ba Nguyen Thi Huyén - Kiém sat vién Vién Kiém sat nhan dén
huyén Cu Chi, Thanh phé H6 Chi Minh.

Ngay 27 thang 11 nam 2018, tai try s¢ Toa an nhan dan huyén Cu Chi xét xur
so tham vu an dan su thu 1y s6: 30/2018/TLST-LD ngay 24 thang 9 nam 2018 Ve
viéc: “Tranh chip vé bao hiém xa hoi” theo Quyét dinh dua vu an ra xét xir so
389/2018/QPST-LP ngay 02 thang 11 nam 2018, Quyét dinh hoan phién toa so:
320/2018/QDST-LD ngay 16 thang 11 nam 2018, gitra:

- Nguyén don: Ba L€ Thi N, sinh nam 1992

Dia chi: S6 516 Nguyén Vin Linh, 4p T, x4 T, huyén H, tinh Tay Ninh.
Ba N c6 mat tai phién toa.

- Bi don: Congty TNHH N

bia chi: L0 B2-9, Khu cong Nghiép T, ép B, X4 T, huyén C, Thanh phé HO
Chi Minh.

Nguoi dai dién theo phap luat: Ong Nam Sung H - Chu tich Hoi dong thanh
vién Cong ty.

Nguoi dai dién theo uy quyén: Ba Luc Thi C, sinh nam: 1986

Dia chi: L6 B2-9, Khu cong Nghiép T, 4p B, xd T, huyén C, Thanh phd Ho6
Chi Minh.

H6 khau thudng tra: T6 3, 4p S, xa T, huyén C, Thanh phd H6 Chi Minh.
(Theo Gidy iy quyén ngay 24 thang 9 nim 2018).
Ba C vang mit tai phién toa.
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- Ngwoi c¢6 quyén loi, nghia vu lién quan: Bao hiém x3 hoi huyén Cu
Chi

Dia chi: Khu phd 2, thi trAn Cu Chi, huyén Ct Chi, Thanh phé HO Chi Minh.
Nguoi dai dién theo uy quyén: Ong Nguyén Vin C, sinh nim 1981, chuyén
vién Bao hiém xa hoi huyén Cu Chi.
(Theo Gidy uy quyén ngay 15 thang 11 nim 2018).
Ong Nguyén Vin C c6 mit tai phién toa.
NOI DUNG VU AN:
- Theo don khoi kién ngay 17/9/2018, nguyén don ba Lé Thi N trinh bay:

Ba (Lé Thi N) lam viéc tai Cong ty TNHH N (goi tat 1a Cong ty N) tir thang
02/2011. Ba c¢6 quyét dinh théi viée vao ngay 21/10/2017. Tuy nhién trong qua trinh
lam viéc thi Cong ty N da khong dong bao hiém x4 hoi, bao hiém Y. té, bao hiém
that nghiép cho ba tur thang 12/2015 dén thang 10/2017. Ba di yéu cau Cong ty N
giai quyét ché do trén cho ba nhung Cong ty N khong thyc hién. Pé bao vé quyen
loi chinh dang cua minh, ba khoi kién yéu cau COng ty N phai dong bao hiém x4
hoi, bao hiém y té, bao hiém that nghiép cho ba tir thang 12/2015 dén thing
10/2017, chdt so6 bao hiém xa hoi dén thang 10/2017. Ngoai ra, ba yéu cau Cong ty
N phai chi tra tién tro cap thai san cho ba la 23.700.000d (hai muoi ba tridu bay
tram nghin déng) va yéu cau tra tién tro cip that nghiép vi hién nay ba dang ¢ nha,
khong tiép tuc di lam viéc. Ba sinh con tir thang 12/2016 dén nay chua nhan dugc
tién thai san.

Tai lidu chimg ¢t ma nguyén don ndp tai Toa an dé bao vé quyén va loi ich
hop phép cua minh: Hop dong lao dong (photo), gidy khai sinh (ban sao), giat ra
vién, phiéu luong, quyét dinh nghi viéc.

- Tai phién toa ngay 27/1/12018, nguyén don ba L& Thi N rat yéu cau vé viée
budc COng ty N phai chi tra tién trg cap thai san cho ba la 23.700.000d (hai muoi ba
triéu bay tram nghin dong), rut yéu cau tra cho ba tién tro cap that nghiép. Ba N yéu
cau Cong ty N phai dong bao hiém x4 hoi, bao hiém y té, bao hiém that nghiép cho
ba tir thang 12/2015 dén thang 10/2017, chbt s6 bao hiém xa hoi dén thang 10/2017.

- Tai ban tw khai ngay 24/9/2018, ba Luc Thi C la nguoi dai dién theo uy
quyén cua Cong ty TNHH N trinh bay:

Bi don xac nhan ba Tran Thi L 1a nguoi lao dong cua Cong ty, nghi viéc vao
thang 10/2017. Twr thang 12/2015 dén thang 10/2017, Cong ty N chura ndp bao hiém
xa hoi cho ba N.

Béo hiém that nghiép, bao hiém y té, Cong ty da dong dén thoi diém ba N
nghi viéc.

Cong ty N hién dang gip kho khin nén Cong ty nén chwa dong bao hiém xa
héi cho ba N. Hang thang Cong ty s€ c6 ké hoach dong tién cho bao hi€ém xa hoi
cho dén thoi diém ba N nghi va Cong ty s€ lién h¢ chot s6 sau khi dong du tién cho
bao hiém xa hoi.

Con vé tién trg cép thai san: Tién thai san trich tir bao hiém xa hoi ra (ty 1€
4,5%) nén hang thang Cong ty s€ dong tién cho co quan bao hiém x4 hoi, ai c6 ché
do thai san thang nao thi Cong ty s& lam ho so gui ra bao hiém xa hoi va co quan
bdo hiém xa hdi s€ thanh toan tién thai san cho nguoi lao dong.
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Vé bao hiém that nghiép: Cong ty da dong day dii bao hiém that nghiép cho
ba N nén qua trinh lam s€ bao luu lai trong s6 va khi lam cho maéi s€ dong tiép vao
s0, dong thoi ché d bao hiém that nghiép van dugc huong day du.

Tat ca cac ché do cua ngudi lao dong, co quan bao hiém xi hoi co trach
nhi€m gidi quyét, con Cong ty c6 trach nhi€ém dong tien cho co quan bao hiém xa
hoi chir khong thanh toan tryc ti€p cho nguoi lao dong.

- Tai phién toa ngay 27/11/2018, éng Nguyén Van C la nguoi dai dién theo
1y quyén cia Bdo hiém xd héi huyén Ci Chi trinh bay:

Tinh dén thoi diém thang 10/2018, Cong ty N chua ndép cho co quan bao
hiém x3 hoi sb tién bao hiém x3 hoi cua ba N tinh dén thang 9/2017 1a 19.013.140d
(mudi chin triéu khéng trim mudi ba nghin mét trim bon muoi dong), tién 131 cham
dong tinh dén thang 10/2018 1a 3.776.4464d (ba triéu bay trim bay muoi sau nghin
bbn tram bén muoi sau dong), tong cong 1a 22.789.586d (hai muoi hai triéu bay
tram tdm muoi chin nghin nim trim tdm muoi sau dong). Cong ty N da dong bao
hiém that nghiép, bao hiém y té cho ba N cho dén thoi diém ba N nghi viéc. Ba N
c6 thé lién hé véi co quan bao hiém x4 hoi huyén Cu Chi dé 1am x4c nhan thoi gian
da tham gia bao hiém that nghiép tai Cong ty N. V& ché d6 thai san, khi nao Cong ty
N ndp du tién bao hiém xa hoi thi co quan hiém x4 hoi huyén Cu Chi s& lam thu tuc
trg cap ché d6 thai san cho nguoi lao dong khi da nhan du ho so do Cong ty N hoidc
nguoi lao dong ndp.

- Y kién cia Kiém sdt vién tai phién toa:

Viéc tudn theo phap luat cua Tham phan va Hoi dong xét xir la ding quy
dinh ctia Bo luat t6 tung dan sy. Toa an thy ly vu an ding tham quyén, xac dinh
dung tu cach phap ly cua nhiing ngudi tham gia t6 tung va quan hé phap luat tranh

chéap. Tai phién toa, Hoi dong xét xur, Thu ky Toa an da thuc hién ding quy dinh
ctia B luat td tung dan sy vé viée xét xtr so thim vu 4n.

Vé noi dung, dé nghi Hoi dong xét xtr dinh chi yéu cau cta nguyén don vé
viéc yéu cau Cong ty TNHH N chi tra tién tro cap thai san va tién bao hiém that
nghiép; chap nhan yéu ciu ctia nguyén don vé viéc budc Cong ty N phai dong bao
hiém xa hoi cho ba N tir thang 12/2015 dén thang 9/2017, chdt s6 bao hiém xa hoi
cho ba N dén thang 9/2017.

NHAN PINH CUA TOA AN:
Sau khi r}ghién ctru tai ligu c6 trong hd so vy an duoc thim tra tai phién toa
va can cu vao két qua tranh luan tai phién toa, Hoi dong xét xir nhan dinh:
[1]Vé t6 tung:
Theo ndi d}mg don khoi kjén gﬁa nguyén don co co s& xac dinh quan hé
phap luat tranh chap la: “Tranh chap vé bao hiém xa hoi” dugc quy dinh tai diém d

Khoan 1 Diéu 32 ciia Bo luat t6 tung dan sy nam 2015. Bj don c6 tru so hoat dong
tai xd Tan An Hoi, huyén Cii Chi nén vy 4n thudc tham quyen giai quyét cia Toa 4n
nhan dan huyén Cu Chi theo quy dinh tai diém c khoan 1 Piéu 35 va diém a Khoan
1 Piéu 39 cua B luat to tung dan sy nam 2015.

Tai phién toa, vang mit nguol dai dién theo uy quyén ciia phia bi don ma
khéng co ly do. Can ctr khoan 3 bicu 228 B¢ luat t0 tung dan sy nam 2015, Hoi
dong xét xur quyét dinh xét xtr vang mat phia bi don.

[2] V& noi dung:
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- Tai phién toa, nguyén don ba Lé Thi N rut yéu cau vé viéc budc Cong ty
N phai chi tra tién trg cp thai san cho ba 1a 23.700.000d (hai muoi ba tri¢u bay
trim nghin dong), rat yéu ciu tra tién trg cip that nghiép cho ba, day la su tu
nguyén cua nguyén don, Hoi dong xét xtr dinh chi yéu cau nay ciia ba N.

- Tai phién toa, ba N yéu cau Cong ty TNHH N (goi tit 1a Cong ty N) c6
trach nhiém dong tién bao hiém xa hoi cho ba tir thang 12/2015 dén thang 09/2017,
chét s6 bao hiém x4 hoi cho ba dén thang 09/2017.

Tai phién toa, mic du phia bi don vang mat nhung tai bién ban phién hop
kiém tra viéc giao ndp, tiép can, cong khai chimg ctr va hoa giai, bi don théng nhét
s6 tién bao hiém x hoi cuia ba N ma Cong ty N chwa ndp cho co quan bao hiém x3
hoi 14 19.013.140d (mudi chin triéu khong trim mudi ba nghin mot trim bén muoi
d6ng), tién 13i cham déng tinh dén thang 10/2018 1a 3.776.4464

(ba tridu bay traim bay muoi sau nghin bén trim bon muoi sdu dong), tong cong 1a
22.789.586d (hai muoi hai triéu bay tram tdm muoi chin nghin nam tram tam muoi
sau dong). Phia dai dién Cong ty N cho rang do hoan canh Céng ty hién nay qua
kho khin nén chua thé ndp sd tién trén vao quy bao hidm xa hoi duoc. Cong ty N
thira nhan chua chdt s6 bao hiém xa hoi cho ba N. Hang thang Cong ty s& c6 ké
hoach dong tién cho bao hiém xi hoi cho dén thoi diém ba N nghi va Cong ty sé
lién hé chét s6 sau khi dong du tién cho bao hiém xi hoi.

Hoi do”‘ng xét xir nhan dinh:

Ba N lam viéc tai Cong ty TNHH N (goi tat 1a Cong ty N) tir thang 02/2011.
Ba N c6 quyét dinh théi viéc vao ngay 21/10/2017. Theo quy dinh cua Luat Bao
hiém x3 hoi thi ngudi st dung lao dong hang thang phai dong bao hiém x3 hoi cho
nguoi lao dong. Viée Cong ty N cham ndp bao hiém x3 hoi cho ngudi lao dong da
xam pham dén quyen loi ctia nguoi lao dong va gy khé khin cho viée giai quyét
cac ché d6 bao hiém xa hoi cho ngudi lao dong. Theo tai liéu do nguyén don cung
cap, can cr két qua xac nhan cua co quan Bao hiém x4 hoi huyén Cu Chi va su thura
nhan cua phia bi don thi Cong ty N da vi pham nghia vu déng bao hiém xa hoi cho
ngudi lao dong mic du hang thang Cong ty da trich thu khoan tién ndy ctia ngudi
lao dong. Bét dau tir thang 12/2015 dén thang 09/2017, Cong ty N khong thuc hién
dong bao hiém x3 hoi cho ba N véi s tién 1a 19.013.140d (muoi chin triéu khong
tram mudi ba nghin mot trim bon muoi dong), tién 14i cham dong tinh dén thang
10/2018 14 3.776.4464d (ba triéu bay trim bay muoi sau nghin bdn trim bén muoi
sau dong), tong cong 1a 22.789.586d (hai muoi hai triéu bay trim tdm muoi chin
nghin nim trim tim muoi sau déng). Do vay, can budc Cong ty N phai cé nghia vu
dong vao quy bao hiém xa hoi cho ba N s tién trén 14 ¢6 co sé va phi hop quy dinh
ctia phap luat. Theo quy dinh tai Diéu 47 B6 luit lao dong thi: “Nguoi sur dung lao
dong co trach nhiém hoan thanh thu tyc xac nhén va tra lai s0 bao hiém xa hoi va
nhirng gidy to khic ma nguoi str dung lao dong di giir lai ctia ngudi lao dong”. Do
d6 can budc COng ty N phai chdt s6 bao hiém xa hoi cho ba N dén thang 09/2017,
thuc hi¢n ngay sau khi ban &n c6 hiéu lyc phap luét.

Loi dé nghi cia dai dién Vién kiém sat nhan dan huyén Cu Chi tai phién toa
vé viéc giai quyét vu an 13 hoan toan phu hop quy dinh cta phap luit va nhin dinh
ctiia Hoi ddng xét xu.

Do yéu cau cta nguyén don duoc chdp nhan nén bi don phai chiu tién an phi
theo quy dinh tai Luat phi va 1& phi s6: 97/2015/QH13 ngay 25/11/2015 va Nghi
quyét s6: 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi.

Vi cac lé trén;



QUYET PINH:

_ - Ap dung diém d khoan 1 Diéu 32, diém ¢ khoan 1 Diéu 35 va diém a khoan
1 Diéu 39, Diéu 213, Didu 217, Piéu 218, Diéu 246, khoan 2 Diéu 244 cta Bo luat
To6 tung dan sy nam 2015;

- Ap dung Diéu 47, Diéu 200 Bo luat Lao dong nim 2012;

- Ap dung Diéu 17, Diéu 21, Diéu 86, Piéu 96 Luat Bao hiém xi hoi nim
2014;

- Ap dung Luét phi va 1& phi sé: 97/2015/QH13 ngay 25/11/2015 va Nghi
quyeét so: 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quoc hai.

- Ap dung Dicu 6, Piéu 7, Diéu 26, Dicu 30, Piéu 31 va Piéu 32 cia Luat
Thi hanh an dan su (da stra d6i bo sung nam 2014).

Tuyén xu:

1. Dinh chi xét xtr yéu cau khoi ki‘én cua nguyén ,dO'n baLé Thi N yé viéc budc
Cong ty TNHH N phai chi tra cho ba tién bao hiém that nghiép va trg cap thai san.

2. Chap nhan yéu cau ctia ba Lé Thi N.

Budc Cong ty TNHH N phai ndp vao quy bao hiém xi hoi s tién no bao
hiém x3 hoi ctia ba N tir thang 12/2015 dén thang 09/2017 véi sb tién 1a
19.013.140d (muoi chin triéu khong tram mudi ba nghin mét trim bon muoi dong),
tién 1ai cham dong tinh dén thang 10/2018 1a 3.776.446d (ba triéu bay trim bay
muoi sau nghin bdn trim bon muoi sau ddng), tong cong 1 22.789.586d (hai muoi
hai triéu bay trim tdm muoi chin nghin nim trim tdm muoi sau dong); budc CoNg
ty TNHH N phai chdt s6 bao hiém xa hoi cho ba N dén thang 09/2017, thi hanh
ngay sau khi ban an c6 hiéu luc phap luat.

Thi hanh tai co quan Thi hanh an dén sy c6 thim quyén.
3. Vé an phi:

An phi lao dong so tham budc Cong ty TNHH N phai nop la 683.688d (sau
trdm tAm muoi ba nghin sau tram tam muoi tdm dong).

4. Nguyén don, nguoi co quyén lgi, nghia vy lién quan ¢4 mat tai phién toa
dugc quyén khang cao ban an trong thoi han 15 ngay ké tir ngay tuyén an. Bi don
vang mit tai phién toa dugc quyén khang céo ban an trong thoi han 15 ngay ké tur
ngay nhan duoc ban sao ban an hoic ngiy ban an dugc niém yét.

Trwong hop ban an, quyét dinh dwoc thi hanh theo quy dinh tai Piéu 2 Ludt
Thi hanh an dan sy thi nguoi duoc thi hanh an dan sw, nguoi phai thi hanh an dan
sw ¢6 quyén thoa thudn thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén thi hanh
an hodac bi cuong ché thi hanh an theo quy dinh tai cac diéu 6, dieu 7, dieu 9 Ludt

Thi hanh an dan su; thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tqi Diéu 30
Ludt Thi hanh an dan su.

Noi nhin. TM.HOQI PONG XET XU SO THAM
-TANDTPHCM; THAM PHAN - CHU TQA PHIEN TOA
- VKSND huyén Cu Chi; *

- Chi cyc THADS huyén Cu Chi;

- Céc duong su;

- Luu: HS, VP.
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