TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM

TINH TAY NINH Péc 1ap - Tw do - Hanh phuc

Ban &n sd: 166/2021/DS-PT
Ngay: 30-9-2021

“V/v tranh chap yéu cau bdi thuong
thiét hai do tai san bi xam pham”.

] ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiINH TAY NINH

- Thanh phan Hai dong xét xi phuic tham gom co:

Tham phén - Chui toa phién tda: Ba Bang Thi Bong;

Céac Tham phan: Ong Tran Quéc Vi, ba Phan Thi Mai Dung.

- Thuw ky phién toa: Ba Thai Thi Thdy Van, Thu ky Toa an nhan dan
tinh Tay Ninh.

- Pgi dign Vign kiém sat nhan dan tinh Tay Ninh tham gia phién toa:
Ba bang Thi Chau, Kiém sét vién.

Vao céc ngay 29, 30 thang 9 nam 2021, tai tru s6 Toa an nhan dan tinh
Tay Ninh xét xtr phtic tham cong khai vu an thu ly s6: 110/2020/TLPT-DS
ngay 31 thang 3 nam 2020, vé viéc “Tranh chap yéu cau boi thuong thiét hai
do tai san bi xdm pham”.

Do Ban &n Dan su so tham s6: 07/2020/DS-ST ngay 14 thang 02 nim
2020, cua Toa an nhan dan huyén BC, tinh Tay Ninh bi khang cao.

Theo Quyét dinh dua vu an ra xét xu phdc tham sé: 154/2021/QD-PT
ngay 29 thang 6 nam 2021, giira cac duong su:

- Nguyén don: Ba Nguyén Thi Kim C, sinh nam 1981, cu tr tai: 4p RD,
xa TTh, huyén BC, tinh Tay Ninh. (c6 mat)

- Bj don: Ong Lam Vin H, sinh nam 1976; ba Nguyén Hoang D, sinh
nam 1976. Cung cu tra tai: 4p RD, xa TTh, huyén BC, tinh Tay Ninh. (ba D
c6 mat, dng H yéu cau xét xir vang mat).

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

+ Ong Nguyén Québc D1 (tén thuong goi 1a X), sinh nam 1978, cu tra
tai: 4p RD, x& TTh, huyén BC, tinh Tay Ninh. (c6 mat)

+ Chéu Lam Binh Th (tén thudng goi 1a L), sinh nim 2006, cu tra tai: 4p
RD, xa TTh, huyén BC, tinh Tay Ninh. (Toa an khéng triéu tap).



Nguoi gidm hg cho chau Th: Ong Lam Vin H, sinh nim 1976; ba
Nguyén Hoang D, sinh nim 1976. Cung cu tra tai: ap RD, x4 TTh, huyén
BC, tinh Tay Ninh.

- Nguoi khang cdo: Ong Lam Van H, ba Nguyén Hoang D 1a bj don.

NOI D VU AN:

- Theo don khéi kién va trong qua trinh gidi quyét vu dn, nguyén don
ba Nguyen Thi Kim C trinh bay:

Ba va chdng 1a Nguyén Quéc D1 c6 mot cai nha kho dung dé chta rom
cudn, cd chiéu ngang 8 m, dai 20 m, xung quanh xay tudng lung cao khoang
02 m, khung sit, mai lop tole, toa lac tai: Ap RD, x& TTh, huyén BC, tinh Tay
Ninh, gidp vuon cdy 4n trai cia v chong 6ng Lam Van H, ba Nguyén Hoang
D vé hudng Nam, bén dat 6ng H ciing c6 mot cai nha kho, cach nha kho cua
ba khoang hon 02 m, gitra 02 nha kho la hang rao kém B40 c6 day leo da kho.

Vao ngay 26-4-2019, chau LAm Binh Th I con trai cua 6ng H, ba D dot
rac ¢ phia sau nha kho ctaa 6ng H, ltra da chay lan 1én day kho leo trén hang
rao va chay kho rom cua vo chong ba.

Thiét hai tai san gom: Nha kho trj gia 117.600.000 d¢6ng, 02 canh ctra sat
tri gia 10.000.000 dong, 5.000 cudn rom tri gia 150.000.000 dong, 02 banh xe
may cay tri gia 14.000.000 dong, 100 céi pallet go 16t dudi dat dé chat rom tri
gia 5.500.000 dong, tién thué xe KOBECO, xe may cay xu ly vat liéu chay
33.000.000 ddng, tién vat liéu xay sua lai twong xung quanh 31.900.000 ddng,
tién cong tho xay turong 29.150.000 dong. Tong cong 391.150.000 dong.

Khi xay ra chay ba di trinh bédo, Co quan Canh sat diéu tra, Cong an
huyén BC di diéu tra va két luan 1a khéng cd dau hiéu tdi pham va ban hanh
Quyét dinh sé: 11/QD ngay 31-5-2019, khdng khai t6 vu &n hinh sy, do chéu
Th con nhé nén ba khai kién yéu cau cha, me chau Th la 6ng H, ba D boi
thuong 391.150.000 dong.

Sau khi dinh gia tai san bi thiét hai, gia nha kho va céc vat bi chay c6 gia
thuc té thap hon gia ba udc luong, téng thiét hai con lai 1a 283.550.352 dong
nén ba yéu cau bodi thuong theo gia nay.

- Bi don 6ng Ldam Van H trinh bay:

Ong c6 mot phan dat trong budi, giap ranh véi dat cua v chong dng D1,
ba C, bén dat ong cling c6 mot cai nha kho chua thude trir shu va phan bon,
cach nha kho cua ba C khoang 02 m, cé hang rao kém B40 ngan gitra hai nha
kho.



Vao khoang 12 gio trua ngdy 26-4-2019, 6ng dén vuon tudi cy, dén
khoang 17 gio 30 cung ngay ong phét hién co Itra chay trén nhirng day leo da
kho trén hang rao kém B40 gitra 02 nha kho nén cung chau Th dung x6 muc
nuéc trong thung dé dap lta. Sau khi dap tat lira, 6ng ra vuon tiép tuc tudi
cay, vai phit sau chau Th ciing dén chd éng tudi. Khoang 30 phut sau, 6ng
phat hién cé khoi béc 1én tir mai nha kho chira rom cua ba C, 6ng chay 1én goi
dién thoai bao cho luc Iwgng cuu hoa.

Lira do chau Th ddt bén vuon nha ong da dugc dap tit hoan toan, kho
rom nha ba C chdy khong phai chéy lan tir lira chau Th d6t, ba C yéu cau boi
thuong 1a khong c6 can ctr, 6ng khdng chap nhan.

- Bi don ba Nguyén Hoang D trinh bay:

Ba la vg 6ng H, vao khoang 17 gio 15 phat, ngay 26-4-2019, ba cho
chau Th d&n vuon budi, 6ng H mé cdng rao cho chau Th vao, ba quay xe tré
vé nha. Dén khoang 18 gio 35 phit ciing ngay dng H goi dién thoai béo 1a kho
rom cua ba C bi chay, bao ba dén giir vudn vi so moi ngudi dap lta s& dam
dap cay trong trong vuon. Khi dén noi ba thay kho rom cua ba C bj chay, ba
dang bén ngoai khoang 30 phat thi thay xe chita chay dén, ba ché chau Th veé
nha, sau d6 quay lai phu kéo 6ng nudc chira chay.

Ba C khong chimg minh dugc nha kho chay l1a do chau Th dbt rac chay
lan, yéu cau boi thuong khong cé can cir nén vo chong ba khdng tham gia giai
quyét vu an, khéng chap nhan boi thuong.

- Ngwoi c6 quyén lgi, nghia vu lién quan chau Lam Binh Th trinh
bay:

Vao khoang 17 gio 15 phut, ngay 26-4-2019, me chau (ba D) dua chéu
dén vuon nha tai 4p RD, xa Tién Thuan, huyén BC, sau d6 me chau quay Vé,
chau choi ¢ phia sau nha kho, di nhat rac, boc ni lon gom lai va dung bat lta
d6t, cha chau dang tuéi dudi vuon cdy thay lta chay thi chay 1én kéu chau
dap lira, chau va cha muc nudc trong thing dap tat hét Iira, cha chéu tiép tuc
ra vuon tudi cdy, chau ¢ lai cdo nhiing cai da dét vao chan tru pé-tbng co
trong day thanh long, cio xong chau ciing ra vuon véi cha, khoang 30 phut
sau thi cha chau phat hién co khoi boc Ién tir noc nha kho cua ba C va goi
dién cho ai d6. Chau xac dinh khi chau di dén chd cha dang tudi thi lira chau
d6t da bi dap tat hét.

- Ngwoi 6 quyén lgi, nghia vu lién quan éng Nguyén Quéc D1 trinh
bay:



Ong 1a chong ba Nguyén Thi Kim C, vao khoang 18 gio ngay 26-4-
2019, 06ng dang ¢ trong nha thi nghe hang xém truy hé kho rom cua 6ng bi
chéay, ban than 6ng khong biét nguyén nhan vu chay nhung sau khi lam viéc
v6i Co quan COng an va qua ngudi hang xm néi lai thi 6ng biét duogc 1a do
chéu Th, con ctua 6ng H, ba D dbt rac chay lan trén cac day bim bim kho trén
hang rao k&m B40 din dén chay kho rom, 1am thiét hai tai san cua vo chong
6ng 283.550.352 ddng, chau Th con nho nén yéu cau 6ng H, ba D bdi thuong.

- Bdn &n dan su so tham sé: 07/2020/DS-ST ngay 14 thang 02 ndm
2020, ciia Toa &n nhan dan huyén BC, tinh Tay Ninh, quyét dinh:

Chéap nhan yéu cau khai kién caa ba Nguyén Thi Kim C d6i véi ong
Lam Vian H, ba Nguyén Hoang D.

Budc 6ng Lam Vian H, ba Nguyén Hoang D bdi thuong cho ba Nguyén
Thi Kim C, 6ng Nguyén Quédc D1 sb tién 283.550.352 ddng.

V& chi phi xem xét, tham dinh tai chd: Ong H, ba D phai chiu 2.000.000
ddng, ndp tra cho ba C, dng D1.

Ngoai ra ban an con tuyén vé€ an phi; quyén khang cao; quyén, nghia vu
thi hanh an cua cac duong su.

- Ngay 05-3-2020, 6ng Lam Vin H, ba Nguyén Hoang D khang céo, yéu
cau hay ban an so tham, ly do Toa an cap so tham xét xtr khong ding, khong
chinh xéc, khéng khach quan, khéng cong bang.

Sau khi Toa &n nhan dan tinh Tay Ninh thu ly vu an theo thu tuc phuc
tham, 6ng H, ba D yéu cau tham dinh, dinh gia lai tai san bi chay va nop
2.000.000 d6ng tién tam tng chi phi.

Toa an cap phuc tham da tham dinh lai, theo Bién ban tham dinh ngay
26-5-2020 c6 mat dng H ba D, thé hién: Kho rom c¢6 chiéu ngang huéng
Pong giap duong 8.15 m, trir vach tuong con lai 7,88 m; hudng Tay sau khi
trir vach tuong con lai 7,88 m; chiéu dai huéng Béc va chiéu dai huéng Nam
bang nhau 20,05 m, sau khi trir vach tuong con lai 19,75 m; Céu cao caa nha
kho 05 m, khoang céch gitta hang rao k&m B40 va kho rom 0,5 m, mdi cudn
rom chira trong kho khi bi chay c6 duong kinh 0,55 m, Céu cao 0,7 m.

Toa an cap phic tham xac minh gia rom ban ra trén thi truong tai thoi
diém kho rom bi chay Ia tir 20.000 ddng dén 25.000 dong/ 1cudn.

Ngay 19-5-2021, 6ng H, ba D nop don rat yéu cau tham dinh, dinh gié;
rdt tién tam Gng C phi da nop, yéu cau thu thap thém chang ca, dé nghi
chuyén hd so cho Cuc Diéu tra Vién kiém sat nhan dan téi cao giai quyét vi
Co quan canh sat diéu tra, Cong an huyén BC va Toa an nhan dan huyén BC
d3 vi pham t6 tung, ¢ ¥ 1am sai léch hd so vu én.



Cung ngay 19-5-2021, Toa an nhan dan tinh Tay Ninh da giao tra cho
ong H, ba D 1.000.000 dong tien tam wng chi phi tham dinh.

- Tai phién toa phuc tham, ba D bd sung khang céo, cac noi D b sung
nhu sau:

Tai trang 06 cua ban an so thdm ghi khong ding va mau thuan voi bat
luc s6 57 trong hd so, nhan dinh trong ban an khéng tring khép vai két luan
cua Co quan Canh sat diéu tra, hanh vi ciia Tham phén 1a ¢6 y b sung chimng
ctr, 1am sai 1éch hd so vu n, vi pham Diéu 375 cua B luat Hinh su.

Cép so tham vi pham Diéu 108 cua B luat T tung dan s, khong danh
gia ching ct, 1am thay ddi ban chat vy an; xac dinh nguyén nhan chay do
chau Th dbt chay lan nhung khong dua ra chiing ci chiing minh, Toa an tu
bia dat dé 1am sai léch ban chét vu an.

Vi vay yéu cau Hoi ddng xét xt phic tham hay toan bo ban an so tham,
chuyén hd so cho Toa an cap so tham xét x lai.

- Y kién cia Vi Pai dign Vién kiém sat nhan dan tinh Tay Ninh tham
gia phién toa:

+ V& thu tuc t6 tung: Toa an cap phlc tham d3 vi pham thoi han chuan bi
xét xtr phiic tham; Tham phén, Hoi dong xét xur, Thu ky phién toa da thuc
hién dung trinh tu, thi tuc tai phién toa theo quy dinh cua Bo luat Té tung dan
su. Cac duong su chap hanh dung noi quy phién toa theo quy dinh cia Bo luat
T tung dan su.

+ V& noi D: Ong H, ba D khang cdo yéu cau huy ban an so tham do vi
pham nghiém trong thu tuc t6 tung nhung khong dua ra duoc nhitng chang cir
chting minh, dé nghi khéng chap nhan khang céo cua ba D, 6ng H. Tuy nhién,
tai phién tda phtc tham Hoi dong xét xir da lam rd vé tai san thiét hai va gia
tri bi thiét hai, xét thiy Toa an cép so tham xac dinh ¢ phan chwa dung nén
dé nghi stra ban an so tham, giam tién boi thuong cho ng H, ba D.

NHAN PINH CUA TOA AN:

Cdn cir Va0 cac ching ci, tai lidu 6 trong hé so vu dn dwrot Xem xét tai
phién toa, ket qua tranh tung tai phién toa, xét khdng cao cua ong Lam Vian
H, ba Nguyén Hoang D, thay rang:

[1] Ong LAm Vin H c6 don yéu cau xét xtr vang mat, Hoi dong xét xur
phuc tham can cir vao khoan 1 Bicu 228, cua B0 luat To tung dan su xét xur
vang mat 6ng H.

[2] Xét khang céo cua ong Lam Van H, ba Nguyén Hoang D vé viéc xac
dinh nguyén nhan chdy kho rom cuia ba Nguyén Thi Kim C xay ra vao ngay
26-4-2019:



Theo Bién ban khdm nghiém hién truong ngay 27-4-2019, do Co quan
Canh sat diéu tra, Cong an huyén BC lap thé hién, huéng Nam cua kho rom
ba C cach hang rao kém B40 0,5 m; hang rao cach nha kho cua éng H 0,85 m,
nha kho caa ba C va nha kho cua 6ng H déu c6 ctra ra vao ¢ huéng Pong, vi
tri chd chau Lam Binh Th (L) d6t réc va boc nilon 1a phia sau nha kho éng H
cach nha kho cua ong H 4,5 m, cach hang rao ngan gitra 02 nha kho 1a 0,9 m,
cach nha kho cuaba C 1,4 m.

Theo cac ban anh chup hinh anh hién trudng nha kho bi chay thé hién
vét chay bat ngudn tir huéng Tay Nam va lira nho dan vé huéng Pong, tring
véi hudng chau Th dot rac. Ngoai vét chay tir noi chau Th @6t rac khdng c6
vét chay nao khac gan kho rom, thoi diém phat hién chay trén noc kho rom
sau thoi diém chau Th dbt rac trong khoang thoi gian 30 phit, 6ng H ciing
khai hang rao c6 day leo bi khé.

Mt khac, Co quan Canh sat diéu tra, Cong an huyén BC va Toa &n cap
so tham di thu thap 10i khai nhitng nguoi tryc tiép chung kién va tham gia
dap lta, thé hién nhu sau:

+ Ba Nguyén Thi Hbi, nha ¢ d6i dién vuon cay 6ng H khai vao ngay 27-
4-2019 (bat luc 77) va ngay 11-9-2019 (but luc 183), noi D: Khoang 18 gio
ngay 26-4-2019, ba ra san lay quan 4o dang phoi, thay lira chay phia sau nha
kho 6ng H, ba dén gan khoang 10 m thay chay trén hang rao, ngon lia cao
khoang 03 m, chi c6 6ng H va con trai dung thung mic nudc dap lira trén
hang rao, khdng truy hd. Ba thay lta chay trén ndc nha kho cua ba C do ruc
nén chay vao nha goi chong ba di phu dap lira va dién bao chay. Ba khang
dinh vét chay tir hang rao chay sang kho rom, nhin thay 6ng H mat may tai
xanh, ba D man chau Th “Lu oi Lu mdy hai tao réi Lu”.

+ Ba Tran Thi L (Th1) khai ngay 27-4-2019 (bt luc 79) va ngay 09-10-
2019 (bat luc 190) la khi kéo day tudi phu dap lia c6 nghe éng H noi khéng
phai 6ng H d6t ma do Th con 6ng H dbt rac chay lan éng H s& boi thuong
thiét hai.

+ Ong Luong Thanh T, khai ngay 27-4-2019 (but luc 81), noi D: Khi dén
phu chita chéy ¢ nghe ba 4 Riéng n6i con 6ng H dot réc chéy lan, ong thay
6ng D1 di qua di lai truéc nha ké bén kho rom bj chay c6 vé bdi r01 ong ding
trudc kho chay thay ba D chap hai tay vé phia con trai va n6i “mdy lam dn
vay chét cha me roi”.

+ Ba Nguyén Thi H1 1a vo 6ng 4 R, nha d6i dién vuon nha ong H khai
ngay 27-4-2019 (bat luc 83) va ngay 11-9-2019 (bat luc 182), noi D: Khoang
hon 17 gio ngay 26-4-2019, ba dung trudc san nha minh thay phia sau nha
kho 6ng H chdy, 02 cha con dap lira ma khong truy hd, lrra chay cao leo theo
hang rao, 10 phit sau thiy khéi boc 1én trén néc kho rom ba C, ba sang cong
nha goi nhung ba C khdng nghe nén vé nha minh sau d6 thay lta chay Ion. Ba
khéng xac dinh nguyén nhan chdy, chi thiy lta tir hang rao k&m B40 chay
sang, vi tri chay phia sau kho éng H cach kho rom ba C khoang 01 m.



+ Ong Nguyén Vin V1 khai ngay 11-9-2019 (bt lyc 180) la khi di cong
chuyén vé thay kho rom ba C chay, gap ba D chay hét hoang va nho éng goi
ctru hoa gium, luc nay ba D dang la, 6ng H héi ha phu dap Ira, qua ching
kién qua trinh Cong an lam viéc, dung hién truong thi theo 6ng xac dinh
nguyén nhan chay do dét dong ung trong san nha ong H.

+ Ong Lu’O'ng Thanh L1 khai ngay 11-9-2019 (but luc 184) la c6 phu
chira chay, lay may cay ra, kho chira ddy rom, chay hét kho va 02 banh xe
may cay dé o trong kho, c6 nghe 6ng H nhan con mmh lam chay va ha boi
thuong, ba D man chau Th bao 13 “may hgi tao roi”

+ Ba V06 Thi N khai ngay 11-9-2019 (but Iuc 186) la co chay sang khi
ltra d3 chay 16n & c6 nghe 6ng H noi “chuyén 16 chay roi, c6 gi toi chiu cho .

+ Ong Luong Thanh T1 khai ngay 11-9-2019 (bGt luc 187) 1a c6 phu
chita chay, khdng biét nguyén nhan chay nhung c6 nghe vo ndi thay cha con
ong H dap lra bén hang rao nha ba C, khi phu chira chdy cé nghe ba D néi “
Lu oi Lu, may lam vdy hai cha, hai me réi Lu”.

Nhirg nguoi lam ching néu trén tuy c6 nguoi la ho hang cua ba C, 6ng
D1 nhung ho 13 ngudi truc tiép chung kién va phu dap lira, ngoai ra khéng co
nguoi khac biét rd su viéc, 16i khai caa ho tring khép nhau va phi hop voi
dién bién, hién truong xay ra vu chay.

Két luan giam dinh s6: 607/KL-KTHS ngay 07-5-2019, cia Phong Ky
thuat hinh sy, Cong an tinh Tay Ninh két luan: 02 manh nilon chay con lai thu
tai vi tri chau Th dot khong chira thanh phan xang dau.

Quyét dinh khdng khoi t6 vu an hinh su sé: 11/QD ngay 31-5-2019, cua
Co quan Canh sat diéu tra, Cong an huyén BC nhan dinh chau Th dét rac
chay lan sang kho rom ctia 6ng D1, thiét hai khoan 5.000 cudén rom va mot s6
tai san khac nhung quyét dinh khéng khai té hinh su va theo Thong béo sé:
11/TB ngay 31-5-2019, gui dng Nguyén Québc D1 ghi ly do khéng khai t6
hinh sy 12 do “hanh vi khéng cdu thanh téi pham va nguwoi thyc hién hanh vi
nguy hiém cho x& héi chira d@én tudi chiu trach nhiém hinh s ”.

Vi vay, c6 du can ctr xac dinh chau Th dét rac va boc nilon, dap lua
khéng can than dan dén chay lan tir hang rao sang lam chay kho rom cua ba
C.

L3i do chau Th v6 ¥ gay ra nhung chau Th 13 tudi Toa an cap so tham
budc cha, me chau Th 12 dng H ba D boi thuong 1a phi hop theo quy dinh tai
khoan 1 Diéu 584, khoan 2 Diéu 586, Diéu 589 ctia Bo luat Dan su

Ba D cho rang Két lugn cia Co quan Cdnh sdt diéu tra, Cong an huyén
BC khong xdc dinh nguyén nhan Chéy ngoai két lugn dé ra khéng dan chimng
dirgc chiing cir ndo khac ma lgi khang dinh chau Th gay ra chay la khong co
can cir. Noi dung ciia ba D nai ra khong ¢ can cir chap nhan vi Toa an cap so
tham d3 thu thap day da hd so cua Co quan Canh sat déu tra, trong d6 c6 ban
anh hién truong, bién ban hién truong va da thu thap loi khai cua nhirng



nguoi chung kién. Tuy nhién ban an khéng dan ching du cac tai liéu ching
clr ¢6 ¥ nghia chitng minh nguy@n nhan chay ma chi dan chang quyét dinh
khong khoi té va két luan diéu tra 1a tH s6t can rat kinh nghiém.

[3] Xét vé gia tri tai san bi thiét hai budc éng H, ba D bdi thuong theo
ban an so tham, thay rang:

Ong H, ba D da duoc Toa an tong dat hop & nhung tir chéi tham gia t6
tung, khong cung cap tai liéu, chang ¢t ching minh cho yéu cau caa minh.
Tai phién tda phdc tham, ba D khai ly do 12 vi khdng c6 két luan caa Co quan
Canh sat diéu tra 1a chau Th c6 13i 1am cho kho rom ba C chay, tuc la viéc
chay khong lién quan dén chau Th nén ba va 6ng H khdng tham gia té tung.
Ly do ba D dua ra khéng phai 1a 1y do chinh dang.

Khoan 4 Diéu 91 cta Bo luat Té tung dan sy quy dinh: “Puwong s c6
nghia vy dua ra chung Cir chung minh ma khong dwa ra duoc ching ci hogc
khong dwa ra du chimg ci thi Toa an giai quyet vu viéc dan sy theo nhiing
ching cur da thu thdp dwoc cé trong ho so vu viéc”.

Khoan 4 Dicu 96 cua Bo luat T6 tung dan su quy dinh thoi han giao nop
tai Ii@u, chirng ctr khong dugce vuot qua thoi han chuan bi xét xar theo thu tuc
so tham.

Trong giai doan xet xu so tham 6ng H, ba D khong cung. cap chang ct,
tac 12 khong thuc hién quyén va nghia vu caa minh, Toa &n cap so tham cin
cu vao nhitng ching ctr trong hq so vu 4n dé xét xir 1a ding theo quy dinh tai
biéu 91, biéu 96 cua B9 luat To tung dan su.

Tuy nhién, viéc xac dinh gia tri tai san bi thiét hai c6 nhirng ndi dung
chua dang, cu thé nhu sau:

Péi véi s6 lugng rom trong kho khi bi chay Tda an cap so tham xac dinh
6 5.000 cudn rom la chua dang, bai vi: 02 chiéc may cay dé ¢ trudc nha kho,
noi chira rom 1a khuén vién bén trong Nha kho c6 chiéu ngang 7,88 m, cuon
rom c6 duong kinh 0,55 m thi xép dwoc 16 cudn rom 1a hét chiéu ngang;
chiéu dai nha kho 20,05 m s& xép duoc 40 cudn rom. Nhu vay mdi 16p 1a 640
cudn. chiéu cao nha kho 05 m, chiéu cao cudn rom 0,7 m néu xép day dén ndc
nha thi s& dugc 07 16p. Do c6 Pallet gb 16t phia dudi va phai cd khoang trong
dé xép rom nén c6 thé xép duoc 06 16p, trong duong 3.840 cudn (640 cudn x
6 16p). Theo loi khai cia 6ng Vo Thanh Tung 1a ngudi truc tiép dua xe
KOBECO vao phé tudng, méc rom khi dang chay dé luc lwong chua chay
cho voi phun nu6c vao, da khai: Khi ong pha tuwong moc rom thi dam chay
van con nhung lira nhé hon ban dau, 6ng thdy rom chat hét dién tich nha kho,
cao gdn dén noc nha. Ngoai ra, ddi chiéu vai s6 vat pham chay phai cho di
noi khéc, file ghi hinh vu chay, ban anh hién truong, cé co sé xac dinh khi bi



chéay kho chira diy rom, nén c6 thé tinh Ia tuong duong 3.840 cudn. Khi cung
cap 10i khai cho Co quan Canh sat diéu tra dng D1 khai trong kho ¢ khoang
4.800 cudn nhung ban 4n so tham xac dinh 5.000 cudn theo loi khai cua ba C
la khong dung.

Vé gia mdi cudn rom, do khong c6 Bang gia theo quy dinh caa Nha
nuéc nén Hoi ddng dinh gia xac dinh theo gia ba C dwa ra 1a chua khach
quan, Toa &n cap phlc thim da khic phuc duoc sai sot ndy cia Toa an cip so
tham, qua thu thap ching ca bd sung, xac dinh gia rom ban ra ngoai thi
truong giao dong tir 20.000 ddng dén 25.000 ddéng, 6ng D1 khai véi Co quan
diéu ra 12 01 cudn rom c6 gia 22.000 ddng nén tinh theo gia 22.000 dong 1a
hop Iy. Cap so tham tinh gia 30.000 d6ng/cudn 1a chua dung.

Péi voi 02 banh xe may cay, tai phién toa phtc tham dng D1 xac dinh,
thong thudng mdi nam xe may cay phai thay banh mot 1an, khi bi chay, banh
xe di qua sir dung, theo loi khai cua ba Truong Nguyén Tuong Vy la chu
tiém ban hang cho 6ng D1 thi 6ng D1 mua tir ngay 21-6-2018, dén khi chay 1a
khoang 10 thang, 6ng D1 khai sir dung khoang 02 thang nén tinh gia tri boi
thuong 60%, tuong duong sb tién 8.760.000 dong 1a hop ly, Toa an cap so
tham tinh 14.000.000 dong la khéng pht hop.

Vé gié tri pallet gd, ba C cung cap cho Toa an mot giay tay ghi tén
Nguyén Vin Cudng xac nhan ¢6 ban cho 6ng D1 100 cai pallet gb gia 55.000
dong nhung khong cé xac nhan cua co quan c6 tham quyén 1a co dung chir ky
cua 6ng Cuong khong, ba C, 6ng D1 khéng cung cip duoc noi & caa 6ng
Cuong dé Toa an lay 1oi khai, noi D gidy tay ndy c6 mau thuin vi ngay viét
gidy tay xac nhan I1a ngay 26-8-2019 nhung ghi ngay ban hang cho ong D1 1
ngay 12-10-2019, tirc 1 sau d6 gan 02 thang. Do khdng c6 bang gia theo quy
dinh Nha nuéc nén Hoi dong dinh gié lay gia theo yéu cau ba C 1a chua ding.
Trong giai doan xét xtr phlc tham, ba D cung cép file ghi &m va ban tuong
trinh 13 di tim gip ong Cuong ghi am 16i xac nhan ban cho 6ng D1 gia mdi
cai pallet 1a 25.000 d6ng, do chiing ct cap so tham thu thap khdng hop 18 nén
xéc dinh gia theo y kién ba D Ia phu hop.

V& gi4 tri thiét hai nha kho va tién thué thu don vat liéu chay Toa an cap
so tham da x4c dinh dung nén gitr nguyén.

Nhu vy, gia tri tai san boi thuong duge xac dinh lai nhu sau:

Nha kho hu hong 63%, tuong duong s6 tién thiét hai 1a 82.700.352 ddng.

3.840 cudn rom kho gia tri 84.480.000 dong (22.000 dong/ cudn).

02 banh xe may cay gia 8.760.000 ddng.
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100 céi Pallet gd gia 2.500.000 ddng (25.000 dong/céi).
Tién thué xe KOBECO don rom chay 13.500.000 dong.
Tién thué ngudi don rom chay trong kho 2.350.000 dong.
Tién thué xe may cay chd rom chay di d6 16.000.000 dong.
Tong gia tri tai san bi thiét hai 13 210.290.352 dong.

[4] Thiéu s6t caa Toa &n cip so tham khdng thudc truong hop vi pham
nghiém trong tha tuc té tung, vé gia tri thiét hai tuy xac dinh chua ding
nhung da khac phuc dugc trong qua trinh xét xtr phic tham nén khéng c6 cin
ctr chap nhan yéu cau khang co cua 6ng H, ba D vé viéc huy ban 4n so tham
ma chi can sira ban an vé gia tri tai san phai boi thuong nhu da néu trén.

[5] Vi Pai dién Vién kiém sat nhan dan tinh Tay Ninh tham gia phién toa
cho rang Toa an cap phc tham da vi pham thoi han chuan bi xét xir 1a ¢6 can
ctr, nhung vi 1y do khach quan do phai chd giai quyét khiéu nai caa 6ng H, ba
D va do gifin cach x& hoi dé phong chéng dich Covid-19 theo Chi thi s6
16/CT-TTg cua Tha tuéng Chinh phu. Vé noi dung vu an Vi Dai dién vién
kiém sat dé nghi sira ban an so tham vé s6 tién boi thudng 1a ¢6 cin ctr nhung
dé nghi khong chap nhan toan bo khang cao cia 6ng H, ba D 1a chua ding vi
viéc stra ban an so tham thuéc mot phan yéu cau khang céo caa éng H, ba D.

[6] Do stra ban an so tham nén phai stra phan an phi so thim nhu sau:

Ong H, ba D phai chiu an phi dbi véi nghia vu bdi thudng phan yéu cau
cua ba C duoc Tda &n chap nhan, theo quy dinh tai khoan 4 Biéu 26 cua Nghi
quyét sé: 326/2016/UBTVQH 14 ngay 30-12-2016, cua Uy ban Thuong vu
Quéc hoi, quy dinh vé& mac thu, mién, giam, thu, nop, quan ly va st dung &n
phi va I¢é phi Toa an, véi s6 tién 10.514.500 dong (5% cua 210.290.352 dong).

Ba C phai chju an phi phan yéu cau khong dugc Toa &n chap nhan theo
khoan 4 Piéu 26 cua Nghi quyét so: 326/2016/UBTVQH, cu thé la
283.550.352 d6ng - 210.290.352 dong = 73.260.000 déng x 5% = 3.663.000
dong.

[7] Vé chi phi t6 tung khac: Ong H, ba D phai chiu 2.000.000 déng chi
phi xem xét tham dinh tai chd, dinh gia tai san trong giai doan xét xir so tham
va 1.000.000 ddng tién chi phi xem xét tham dinh tai chd trong giai doan xét
xtr phdc tham, theo quy dinh tai Piéu 157, Diéu 165 cua Bo luat T6 tung dan
su.

[8] V& &n phi phic tham: Do sira ban 4n so thim theo khang céo cua dng
H, ba D nén theo quy dinh tai khoan 2 Diéu 29 cua Nghi quyét so:
326/2016/UBTVQH, 6ng H ba D khéng phai chiu.

Vi céac & trén,
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QUYET PINH:

Cin ct khoan 2 Diéu 308 , biéu 157, 165 ctia Bo luat T6 tung dan su;
khoan 1 Piéu 584, khoan 2 Diéu 586, Piéu 589 cua Bo luat Dan sy; khoan 4
Diéu 26, khoan 2 Piéu 29 caa Nghi quyét s6: 326/2016/UBTVQH 14 ngay
30-12-2016, caa Uy ban Thuong vu Québc hoi, quy dinh vé muc thu, mién,
giam, thu, nop, quan ly va sir dung an phi, 1€ phi Toa an.

1. Chap nhan mét phan yéu cau khang cdo cia ong Lam Vin H, ba
Nguyén Hoang D.

2. Stra Ban &n Dan su so tham sb: 07/2020/DS-ST ngay 14 thang 02
nam 2020, cua Toa an nhan dan huyén BC, tinh Tay Ninh:

- Chap nhan mot phan yéu cau khai kién caa ba Nguyén Thi Kim C déi
véi 6ng Lam Vin H, ba Nguyén Hoang D.

Buoc 6ng Lam Van H, ba Nguyén Hoang D phai lién d6i boi thuong
cho ba Nguyén Thi Kim C, éng Nguyén Quéc D1 thiét hai tai san do chau
Lam Binh Th v6 y gay ra vao ngay 26-4-2019, véi s tién 210.290.352 (hai
trdm mudi triéu hai trim chin muoi nghin ba trim nim muoi hai) dong.

- Khdng chap phan yéu cau khai kién cua ba Nguyédn Thi Kim C ddi
véi 6ng Lam Vin H, ba Nguyén Hoang D vai sb tién 73.260.000 (bay muoi
ba triéu hai trim sau muoi nghin) dong.

- V¢ chi phi té tung khac:

Ong Lam Van H, ba Nguyén Hoang D phai chiu 2.000.000 dong chi
phi xem xét tham dinh tai chd, dinh gia tai san trong giai doan xét xir so tham
va 1.000.000 dong tién chi phi xem xét tham dinh tai chd trong giai doan xét
Xt phdc tham, trong d6 gdm: 2.000.000 dong nop tra cho ba C, 6ng D1 va
1.000.000 d6ng dng H, ba D da nop xong.

Hoan tra cho éng Lam Van H, ba Nguyén Hoang D 1.000.000 dong
tién tam Gng chi phi xem xét tham dinh tai chd va dinh gia tai san da nop
trong giai doan xét xir phic tham, da tra xong.

Ké tir ngay ba C, 6ng D1 c6 don yéu cau thi hanh &n, néu 6ng H, ba D
chua giao du s6 tién nhu da néu trén thi hang thang 6ng H, ba D con phai tra
cho ba C, 6ng D1 tién 14i do cham thi hanh an theo muc 14i suat quy dinh tai
khoan 2 Diéu 468 cua Bo luat Dan su.

- V& &n phi so tham:

+ Ong Lam Van H, ba‘Nguyén Hoang D phai chiu 10.514.500 dong,
dugc trir vao 300.000 dong tien tam wng an phi phuc tham da nop theo Bién
lai thu so0: 0014162 ngay 05-3-2020, cua C cuc Thi hanh an dan su huyén BC,
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tinh Tay Ninh, so tién con lai phai nop la 10.214.500 (mudi trigu hai trdm
muoi bon nghin nam tram) dong.

+ Ba Nguyén Thi Kim C phai chiu 3.663.000 (ba triéu sau trim sau
muoi ba nghin) dong, duoc trir vao 9.778.700 ddng tién tam Ung 4n phi so
tham dd ndp theo Bién lai thu sb: 0022018 ngay 11-6-2019, cua Chi cuc Thi
hanh an dan sy huyén BC, tinh Tay Ninh. Hoan tra cho ba C 6.115.700 (sau
triéu mot trim mudi 1dm nghin bay trim) dong tién tam tng 4n phi so tham d3
ndp theo Bién lai thu sd: 0022018,

3. Vé an phi phuc tham: Ong Lam Van H, ba Nguyén Hoang D khéng
phai chiu.

4. Trudng hop ban an duoc thi hanh theo quy dinh tai Piéu 2 caa Luat
Thi hanh an dan su, thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh an
dan sy c6 quyén thoa Th thi hanh &n, c6 quyén y&u cau thi hanh &n, tu nguyén
thi hanh &n hoic bi cudng ché thi hanh 4n theo quy dinh tai cac Piéu 6, 7 va 9
cua Luat Thi hanh an dan su; thoi hiéu thi hanh an duoc thuc hién theo quy
dinh tai Biéu 30 caa Luat Thi hanh &n dan su.

5. Ban an phuc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nshéni TM. HOI PONG XET XU PHUC THAM
- VKSND TTN; A AN - [ = .

. TAND huyén BC. THAM PHAN - CHU TQA PHIEN TOA
- Ccuc THADS huyén BC;

- Phong KTNV&THA. TATTN; ba ky

- Céc duong su trong vu an;
- Luu hd so;

- Luu tap an./.

Ping Thi Pong
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