TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH PONG NAI Péc lap — Tw do — Hanh phiic

Ban an s6: 22/2017/KDTM-PT
Ngay: 18-8-2017

V/V tranh chap hop dong bao
hiém chay n6

, ‘ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TiNH PONG NAI

-Thanh phén Hpi dong xét xir phuc tham gom cé:
Tham phan - Chu toa phién toa: Ong Pham Thanh Duong

Cac Tham phan: Ong Lé Vin Quy
Ba Bui Kim Rét
-Thw ky phién toa: Ba Nguyén Tran Linda — Thu ky Toa 4n nhan dan tinh
Pong Nai

-Pai di¢n Vién kiém sdt nhin dén tinh Pong Nai: Ong Mai Vin Sinh —
Kiém sat vién tham gia phién toa

Trong ngay 18 thang 8 nim 2017, tai tru so, Toa an nhan dan tinh Péng Nai
xét Xt phuc tham cong khai vu an kinh doanh thwong mai thy 1y s6 08/2017/TLPT-
KDTM, ngay 07 thang 4 nam 2017 vé tranh chap hop dong bao hiém chay no.

Do Ban an kinh doanh thuong mai so thim s6 04/2017/KDTM-ST ngay
23/02/2017 ctia Toa an nhan dan thanh phé BH bi khang céo.

Theo Quyét dinh dua vu an ra xét xir sb 23/2017/QD-PT ngay 03/7/2017,
gilra cac duong su:

1/ Nguyén don: Cong ty TNHH HB.

Dia chi: Khu phé A, phuong B, thanh phé BH, tinh Pong Nai.

Pai dién theo phap luat: Ong Quach Huynh L — Téng giam déc.

Pai dién theo uy quyén: Ong Nguyén Phudc L, sinh ndm 1985 (C6 mit);
Pia chi: S6 C, dudng D, phuong E, thanh phd F, Binh Duong.

2/ Bi don: Téng cong ty bao hiém P;

Pia chi: S6 G, duong H , quén I, thanh phd Ha Noi.

Nguoi dai dién theo phép luat: Ong Truong Quéc L — Tong giam déc;

Pai dién theo Uy quyén: Ong Huynh Quang D va ong Nguyén Ngoc X (Ong
D, ong X c6 mat);

3/ Ngudi bao vé quyén va loi ich hop phéap cua bi don: Luat su Tran Thi
Kim H - Poan luat su thanh pho H6 Chi Minh (C6 mat);

4/ Ngudi c6 quyén loi, nghia vu lién quan: Cong ty bao hiém DNB;
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Dia chi: S6 J, duong K, phuong L, thanh phd BH, tinh Dong Nai;
Pai dién theo phap luat: Ong Huynh Quang P (Cé don xin ving mit);
5/ Nguoi khang cao: Bi don 1a Toéng cong ty bao hiém P khéang céo.

NOI DUNG VU AN

Theo don khoi kién, don khai ki¢n b6 sung, ban tw khai, bién ban hoa
giai, tai phién toa, dai di¢n theo iy quyén ctiia Cong ty TNHH HB trinh bay:

Ngay 05 thang 12 ndm 2011, Cong ty TNHH HB (goi tat 1a Cong ty HB) va
Cong ty bao hiém DNB (goi tat la PNB) ky két hop dong bao hiém chay no, bat
budc s6 CO78/CHBB/20/08/2011 toan by nha xuong vat kién trac, may moc va
hang hoa theo Quy tdc bao hi€ém chay nd, bat budc ban hanh kem theo Thong tu
220/2010/TT-BTC ngay 30/12/2010 cua B0 truong Bo tai chinh va mé rong rui ro
dac bict.

- Gi4 tri tai san dugc bao hiém: 16.697.640.538 dong

- S6 tién bao hiém: 269.477.427.000 dong

- Thoi han bao hiém: 12 thang ke tir 16 gio 00 ngay 05 thang 12 ndm 2011
den 16 gio 00 ngay 05 thang 12 nam 2012

- Phi bao hiém: 584.550.435 dong

- Thoi han thanh toan: Phi bao hiém duoc thanh toan 04 ky trong nam hop
dong bao hiém, cong ty bao hiém DNB cap Gidy chang nhan bao hiém chay no bat
buoc s6 11/20/08/CHBB/PC00078 cho cong ty HB. Céac ky dong phi bao hiém
cong ty HB di thyuc hién day du theo hop dong da ky.

Ngay 17/10/2012, khu vyc hit am phan xuéng s 6 ciia Cong ty HB bj chay.
Cung ngay, cong ty HB da gui cong van thong bao chay dén Tong cong ty bao
hiém P va DNB “dé nghi dén kiém tra, thim dinh tai san bi thiét hai va dé& nghi
dugc khic phuc hau qua theo nhimng diéu khoan duoc ky trong hop dong”. Nguyén
nhan vu chay da dugc S¢ Canh sat phong chay chira chay tinh Dong Nai guri cong
van sd 1134/SPCCC-PC cho biét 1a “do dudng day dién vao may hoi am bén trong
phong hdi am xudng sé 6 bi sy ¢6 cham, chap tao ra cac hat déng mang nhiét do
cao lam chay cac san pham gd trong phong roi lan ra cac huéng”.

Sau khi giam dinh thiét hai so b, ngay 26/10/2012, cdng ty HB gui cong
vin sd 223/CVCT012 cho DNB Vé viéc bdo céo ton that thiét hai tai san bi chay
ngay 17/10/2012 véi téng thiét hai 1a 16.697.640.538 VND va dé nghi duoc giai
quyét boi thuong khic phuc hau qua, cu thé nhu sau:

- Ton that thiét hai d6i v6i nha xuong: Nha xuéng phan xuong 6 xay dung
bang sat thép tien ché, co dién tich 5.220m2 bi chay va sup do % dién tich xay
dung, dién tich con lai bi &m khoi, bién dang nhe. Thiét hai khoang: 4.859.832.596
VND”.



- T6n that thiét hai d6i véi may mac thiét bi, phuong tién dung cu san xuat:
“phan xuodng 6 1a phan xudng son nén toan b hé thdng dién, khi nén, day chuyén
son, sting son, bom son, nguyén liéu son, phong sdy, phong hit 4am, bang chuyeén,
bang tai, may dong goi, dung cu cam tay (bang keo, gidy nham, may nham rung)
quat théng gio, thiét bi loc gid, dung cu y té, ta ban 1am viéc, hé thong camera,
phuong tién dung cu PCCC gém binh chita chay céc loai, hé théng nudc ctu hoa
da bi chay. Thiét hai khoang 8.380.064.829 VND”.

- TON thét thiét hai ddi voi san pham hang héa: “san pham hoan chinh chuan
bi déng goi xuét khau, cac san pham nam trén day chuyén son, siy, bao bi dong
goi, phu kién ngii kim ... S6 lwong 1.734 céi da bi chay hoan toan 100%. Thiét hai
khoang 3.457.743.113 VND”.

- Tong cong: 16.697.640.538d

Tuy nhién sau khi hoan thanh cac thu tuc phap ly thi ngay 09 thang 01 nam
2013, Cong ty DNB guii cong van sé6 05/DNB-GPBT cho HB Véi can ci: “Theo
muc 4.2 diéu 4 — Thoi han va phuong thuc thanh toan caa hop dong bao hiém sé
C078/CHBB/20/08/2011 ky ngay 05/12/2011, phi bao hiém duoc chia lam 4 ky
thanh toan. Theo thong béo thu phi bao hiém s6 TBTP 11/20/08/CBHH/PC00078
ngay 17/09/2012 thi thoi han thanh toan phi bao hiém ky 4 1a ngay 05/10/2012.
Tuy nhién, dén ngay 16/10/2012 quy Cong ty maéi thanh toan phi bao hiém ky 4, vi
pham nghia vu ndp phi nhu quy dinh trong hop dong Do d6, cin ctr khoan 2 diéu
23 luat kinh doanh bao hiém, hop dong bao hiém néi trén da cham dut tur ngay
05/10/2012 va cong ty bao hiém DNB khong chiu trach nhiém dbi vai vu ton that
xay ra ngay 17/10/2012 ciua quy Coéng ty”, tuyén bd khong thanh toan tién bao
hiém cho cong ty HB.

‘Do khong théa thuan duoc, Cong ty HB khai kién Tong Cong ty Bao hiém P
yéu cau thanh toan cac khoan tién sau:

1/ Thigt hai ve tai san bi chiy ma khong duoc bao hiém theo két qua giam
dinh dugc ghi nhan chinh thurc véi so tien 6.808.926.248 dong;

2/ Tién lai doi voi khodn tien boi thuong néu trén tinh tir ngay cham thanh
toan 09/01/2013 t&i ngay 09/01/2017 véi muc 1ai suat duge tinh la 9%/nam theo 1ai
suat co ban do Ngan hang Nha nudc cong b6 qua Quyet dinh so6 2868/Qb-
NHNN ngay 29 thang 11 nam 2010 cua Thong doc Ngén hang Nha Nudc:
6.808.926.248 dong X 0,75% X 49 thang = 2.502.280.3964.

Tong cong: 9.311.206.644d.

Yé tai liéu chimg cu: Cong ty HB di nop day du. Khéng con tai liéu nao
khac dé ndp cho toa. N1 dung khoi kién cling da trinh bay day du tai cac ban khai
ndp cho Toa.

Theo cac ban ty khai, bién ban hoa giai va tai phién toa, nguoi dai di¢n
theo tiy quyen cia bi don 6ng Nguyén Ngoc X va ong Huynh Quang D trinh
bay:



Ngay 05/12/2011, Cong ty Bao Hiém DNB va Cong ty HB ky két Hop dong
bao hiém chdy nd, bit budc sé C078/CHBB/20/08/2011 (sau ddy goi tat 1a "Hop
d6ng bao hiém") dé bao hiém tai san ciia Cong ty HB. Thoi han bao hiém theo hop
ddng bao hiém 1a 12 thang ké tir 16 gio 00 ngay 05/12/2011 dén 16 gio> 00 ngay
05/12/2012. Theo hop ddng, Cong ty HB c6 nghia vu thanh toan tién phi bao hiém
lam 4 ky. Trong d6, thoi han thanh toan ky thi 4 dugc quy dinh tai Piéu 4.2 Hop
d6ng bao hiém nhu sau: “Ky 4: s tién thanh toan 1a 146.137.611 ddng trong vong
300 ngay ké tir ngdy cdp GCN/HPBH”. Theo d6, Cong ty HB cé trach nhiém
thanh toan phi ky 4 trudc ngay 05/10/2012.

Ngay 17/09/2012, Cong ty bao hiém DNB di phat hanh théng bao thu phi
bao hiém sé 11/20/08/CBHH/PC00078, yéu cau Cong ty HB thanh toan phi bao
hiém ky 4 trude ngay 05/10/2012. Tuy nhién, dén ngay 16/10/2012, Cong ty HB
mai thanh todn phi ky 4. Nhu vay, Cong ty HB da khong thyc hién nghia vu ndp
phi ky 4 dung quy dinh, cu thé da ndp phi cham 11 ngay so véi thoi han phai ndp.

Pong thoi, Cong ty HB hoan toan khong c6 van ban dé nghi gia han thoi
gian ndp phi hay c6 bat ctr y kién gi khac vé thoi han dong phi bao hiém. Hai bén
cling khong c6 bat ctr théa thuan nao vé viéc gia han thoi gian nop phi nay. Nhu
vy, Cong ty HB dé vi pham nghia vu ndp phi theo quy dinh tai Piéu 4.2 cia Hop
d6ng bao hiém. Do vay, Hop dong bao hiém gitta hai bén di chdm dat hiéu luc tir
ngay 05/10/2012 theo cac quy dinh sau:

- Piéu 23 Luét Kinh doanh bao hiém: “... Hop dong bao hiém con chim dut
trong cac truong hop sau day: 1. Bén mua bao hiém khong con quyén loi co thé
dugc bao hiém; 2. Bén mua bao hiém khong déng du phi bao hiém hodc khong
dong phi bao hiém theo thoi han thoa thudn trong hop dong bao hiém, trix truong
hop cac bén c6 thoa thuan khac; 3. Bén mua bao hiém khong dong du phi bao hiém
trong thoi gian gia han dong phi bao hiém theo thoa thuan trong hop dong bao
hiém”;

- Khoan 2 Diéu 2 Thong tu 86/2009 ngay 28/4/2009 va Piéu 18 cua Thong
tu 125/2012/TT-BTC ngay 30/7/2012 cua Bo Tai chinh: “Trong truong hop bén
mua bao hiém khong dong du phi bao hiém hoic khong dong phi bao hiém theo
thot han thoa thuan trong hop dong bao hiém, hop dong bao hiém s& cham dit hiéu
luc bao hiém vao ngay ké tlep ngay bén mua bao hiém phai dong phi bao hiém
theo thoa thuan trong hop dong bao hiém”.

Vi the ngay 09/01/2013, Cong ty bao hiém DNB d3 giri cho Cong ty HB
cong vin s6 05/DNB-GDBT thong bao vé viéc Hop dong bao hiém da chdm dut
hiéu lyc vao ngay 05/10/2012, tirc 1a Hop dong bao hiém dd chdm dut trudc ngay
Xay ra ton that va Cong ty bao hiém DNB khong chiu trach nhiém boi thudng cac
thiét hai dbi voi ton that xay ra ngay 17/10/2012 ciia Cong ty HB.

~ Qua cac phan tich néu trén, Tong cong ty bao hiém P khang dinh khong
dong y toan bd céac yéu cau cua Cong ty HB.



V& tai lidu ching ctr: dd ndp day du. Khong con tai lidu ndo khac dé ndp cho
toa. Quan diém 101 khai cua bi don cling da trinh bay day du tai cadc ban khai nop
cho Toa.

Tai ban ty khai, bién ban hoa gidi va tai phién toa, ngwoi dai dién theo
phap luét cia nguodi cé quyén lgi, nghia vu lién quan - Cong ty bao hiem DNB
ong Huynh Quang D trinh bay:

Ong thong nhat véi y kién ciia Tong cong ty Bao Hiém P , khong co ¥ kién
gi khéc.

Tai ban 4n so tham s6 04/2017/KDTM-PT ngay 23/02/2017, Toa &n nhén
dan thanh phé BH da can cur khoan 1 Diéu 30, diém b khoan 1 Diéu 35, diém b
khoan 1 Diéu 40 Bo luat t6 tung dan sy.

- Ap dung biéu 12‘, 14, 15, 29 Luat Kinh doanh béo hiém; Diéu 12 Luat
Thuong mai nam 2005; diéu 305, 426 B luat dan sy 2005.

Can ctr Phap 1énh an phi, 1€ phi Toa éan.
Chép nhén yéu cau khai kién ciia Cong ty TNHH HB.

Budc Tong cOng ty bao hiém P co trach nhiém cing voi Cong ty bao hiém
PNB thanh toan cho cong ty HB s tién thiét hai tai san theo hop dong bao hiém
chay nd di ky két 1a 6.808.926.248 dong, 1di suat do chiam thanh toan la
2.502.280.396 dong. Tong cong 9.311.206.644 dong (chin ty ba tram mud1 mot
triéu hai trim 1¢ sau nghin sau trim bén muoi bon dong).

Tién chi phi giam dinh: Téng CONg ty bao hiém P c6 trach nhiém cung voi
Cong ty bao hiem DNB thanh toan hoan tra cho Cong ty TNHH HB so tién
350.552.070 dong chi phi gidm dinh da ung trudc.

An phi kinh doanh thuong mai so tham: Tong Cong ty Bao hiém P c6 trach
nhiém cung v&i Cong ty bao hieém DNB phai ndp 117.311.000d.

Hoan tré lai Cong ty TNHH HB s0 tien 63.017.000d tam (mg 4n phi da ndp
tai ’bién lai thu s6 09974 ngay 18/6/2013 cua Chi cuc Thi hanh an dan su thanh
pho BH.

Ngoai ra, 4n so tham con tuyén vé nghia vu thi hanh an va quyén khang céo
theo luat dinh.

Ngéy 09/3/2017, bi don 1a Tong cong ty bao hiém P khang cdo toan bd ban

an so tham véi cac ly do:
~ -Hoi dér}g Xt XU so tham ap dung nguyén tic thoi quen thuong mai dé giai

quyet tranh chap Hop dong bao hiém la khong phu hop voi quy dinh phap luat va
ho so, chirng cur cia vu an.

- Ho1 déng x¢t XU SO theflm cho réng Bao hiém P phai thong béo trude vé viée
don phuong cham dut hgp dong bao hiém la van dung quy dinh phap luat khong
chinh xac.



- Viéc Hoi ,dé)pg xét XU cip so :[hém chip nhan yéu cau tinh 1ai tir ngay
09/01/2013 cho so tién 6.809.926.248 dong la khong phu hop voi ching cir va dién
tién cua vu an.

NHAN PINH CUA TOA AN:

[1] Xet don khang cdo cta bi don tuén thu dung quy dinh phap luat nén duge
xem x¢&t theo trinh ty phac tham.

’ [2] Tai phién toa cac duong su dd thoa thuan duogc véi nhau vé viée gidi
quyét ndi dung chinh cua vy an, cu thé:

Téng cong ty bao hiém P ¢6 trach nhiém cung v6i Cong ty bao hiém bNB
thanh toan cho cong ty TNHH HB s0 tién thiét hai tai san theo hop dong bao hiém
chéay n6 da ky két 1a 5.000.000.000 dong

Tién chi phi gidm dinh: Téng CONng ty bao hiém P ¢6 trach nhiém cuing v6i
Cong ty bao hiém DNB thanh toan hoan tra cho Cong ty HB so tién 350.552.070
dong chi phi gidm dinh da Uimg trudec.

Pé dam bao cho van dé thanh toan nay, Tong Cong ty Bao hiém P va Cong
ty bao hiém PNB di c6 ching thu bao lanh tai ngan hang. Xét su tu nguyén cua
cac duong su phu hop véi quy dinh cua phap luat nén Hoi dong xét xir chap nhén.

[3] An phi kinh doanh thuong mai so tham: Téng Cong ty Bao hiém P c6
trach nhiém cung voi Cong ty bao hiem DNB phai ndp 117.311.000d.

An phi kinh doanh thuong mai phiic tham: Tong Cong ty Bao hjém P phai
chiu 2.000.000 dong an phi phac tham, dugc trir vao 2.000.000 dong tién tam Gng
an phi phtc tham da nop.

Hgén tra lai Cong ty HB s6 tién 63.017.000d tam ung an phi da nép tail bién
lai thu s6 09974 ngay 18/6/2013 cta Chi cuc Thi hanh &n dan sy thanh pho BH.

Vi cac lé tren,

QUYET PINH

1. Can ct khoan 2 Piéu 308 B0 luét to tung dan sy; Stra ban an so tham theo
su thda thuan cua cac duong su.

2. Téng cdng ty bao hiém P ¢6 trach nhiém cung voi Cong ty bao hiém
DNB thanh toan cho cong ty HB so tien thiét hai tai san theo hgp dong bao hiém
chéy n6 da ky ket 1a 5.000.000.000 dong

3. Tién chi phi gidm dinh: Tong Cong ty béo hiém P ¢ trach nhiém cung voi
Cong ty bao hiém DNB thanh toan hoan tra cho Cong ty HB so6 tién 350.552.070
dong chi phi gidm dinh da ung trudce.

4. Vé an phi:



An phi kinh doanh thuong mai so tham: Tong COng ty Bao hiém P c6 trach
nhiém cung voi Cong ty bao hiém DNB phai nop 117.311.000d (Mot tram muoi
bay tri€¢u ba tram muo1 mot nghin dong).

An phi kinh doanh thuong mai phuc tham: Tong Cong ty Bao hiém P phai
chiu 2.000.000 d6ng an phi phuc tham, duoc trir vao 2.000.000 dong tién tam tng
an phi da nop theo bién lai s6 003935 ngay 09 thang 3 nim 2017 ctia Chi cuc Thi
hanh 4n dan sy thanh phd BH.

Hoan tra lai Cong ty HB s6 tién 63.017.000d tam tng an phi da nop tai bién
lai thu s6 09974 ngay 18/6/2013 cua Chi cuc Thi hanh an dan sy thanh pho BH.

5. Ké tir ngdy nguyén don c6 don yéu cau thi hanh 4n, néu bi don khdng
thanh toan sd tién néu trén thi bi don con phai tra lai ddi véi s6 tién cham tra theo
muc 13i suat ng qua han trung binh trén thi trudng tai thoi diém thanh toan tuong
mg v&i thoi gian cham tra tai thoi diém thanh toan, trir trudng hop c6 thoéa thuan
khéac hodc phap luat c6 quy dinh khac.

6. Trong trudng hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Dicu
2 Luat Thi hanh an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh
an dan su c¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh an hoac bi cudng ché thi hanh 4n theo quy dinh tai cac Piéu 6, 7 va 9 Luat
Thi hanh 4n dan sy; thoi hi€u thi hanh an dugc thyc hién theo quy dinh tai Piéu 30
Luat thi hanh an dan su.

Ban an phuc tham c6 hiéu lyc ké tir ngay tuyén an.

Noinhgn: T.M HQI PONG XET XU PHUC THAM
- VKSND tinh Dong Nai; Tham phan — Chu toa phién toa
- Chi cuc THADS huy¢én;

- Toa &n nhan dan huyén;
- Céc duong sy;
- Luu;

Pham Thanh Dwong









