TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc lap - Tw do - Hanh phiic

Ban an s6: 734/2020/KDTM-PT
Ngay: 31/7/2020
V/v tranh chdp hop ddng hop tac
kinh doanh
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xi phiic thim gom c6:

Thim phan - Chu toa phién toa: Ong Lé Tho Vién

Cac Tham phan: Ba Vi Thi Huong

Ba U Thi Bach Yén

- Thuw ky phién toa: Ba PhanThi Thu Hién — Thu ky Toa 4n nhan dan
Thanh ph6 H6 Chi Minh.

- Dgi di¢n Vién kiém sit nhin dén Thanh phé Ho Chi Minh tham gia
phién toa: Ong Tran Hong Long - Kiém sat vién.

Trong cac ngay 28 va 31 thang 07 ndm 2020 tai try s¢ Toa an nhan dan
Thanh ph6o H6 Chi Minh xét xur phtic thim cong khai vy én kinh doanh thuong
mai thu ly s6: 32/2020/TLPT-KDTM ngay 22 thang 01 nam 2020 vé vigc:
“Tranh chap hop dong hop tac kinh doanh”.

Do Ban an kinh doanh thuong mai so tham s6 262/2019/KDTM-ST ngay
28 thang 11 nam 2019 cua Toa an nhan dan Quan 1, Thanh phd H6 Chi Minh bi
khang céo.

Theo Quyét dinh dua vu an ra xét xtr s6 2965/2020/QD-PT ngay 09 thang
06 nam 2020, gitra cac duong su:

1. Nguyén don: Cong ty A;

Dia chi: Phuong X, Quan Y, TPHCM. ’

Dai dién theo phap luat: Ong Pham Minh T - Gidm ddc.

bia chi: Quan Q, TP.HCM.

2. Bi don: Cong ty B; o

Dia chi: Quan Q, Thanh ph6 H6 Chi Minh.

Dai dién theo phap luat: Ba Nguyen Thi Ngoc P - Téng Giam dbc
Dai dién theo uy quyen Ong Nguyén Khanh T, sinh nim: 1975
(Gidy uy quyén sb 0506. 17/GUQ-PTC ngay 05/6/2017)

bia chi: Quan W, Thanh ph6é H6 Chi Minh.

Nguoi khang cdo: Cong ty A



NOI DUNG VU AN:

Theo don khoi kién, khéi kién bd sung va trinh bay cua dai dién nguyén
don:

Cong ty B, tén cii 1a: Cong ty c6 phan C ky két Hop dong hop tac kinh
doanh s6: 012/2016/HDHTKD/IFD ngay 26/3/2016 voi Cong ty A dé kinh doanh
hang hoa gdbm my pham, giay dép... nhan hiéu P. Theo nodi dung cta hop dong,
Bi don s& dong gép bang céac kién thic thi trudng, kinh nghiém van hanh cira
hang, con Nguyén don s& dong gop von dau tu ban dau bang tién mat tri gia
200.000.000 ddng va cung cap cac san pham theo phuong thirc (mg trudc tra
cham. Viéc dong gop cua hai Cong ty sé 1ap mot cira hang tai tinh D; theo do, Bi
don d3 dang ky thanh 1ap chi nhanh tai thanh phd E, tinh D.

Ngay 21/7/2016 Nguyén don c6 nhan dugc Cong vin sé 071.16/CV-PTC dé
ngay 19/7/2016 cua Bi don vé viéc yéu cau cham dut Hop dong hop tac kinh
doanh s6: 012/2016/HDHTKD/IFD ngay 26/3/2016. Ngay 25/7/2016 Nguyén don
da c6 cong van phuc dap so: 042/2016/CV-IFD guri Bi don mét s6 y kién phan hoi
vé viéc khong chip nhan nhimng ndi dung yéu cau chdm dit Hop dong hop tac
kinh doanh cta Bi don. Sau nhiéu 1an hai bén trao d6i céng van qua lai ciing nhu
gip mat truc tiép nhung van khong thdng nhét dugc viéc chdm dut ciing nhu thanh
1y Hop dong hop tac kinh doanh.

Vé s6 luong hang ma Bi don da nhap vao ctiia Nguyén don cac bén da théng
nhat phia Nguyén don tién hanh rit lai hang hoa, sau khi thong ké va tinh toan gia
tri hang héa xuat cho Cong ty PTC va gi tri hang rat vé, s6 tién Bi don da ban
hang héa nhung chua thanh toan cho Nguyén don, cu thé nhu sau:

Téng gia tri hang xuét ban theo 02 don hang cua Bi don di dugc Nguyén
don xuét hoa don sd: 0000114 va 0000115 ngay 31/5/2016 1a 630.665.754 dong;
tong gia tri hang Nguyén don da raut vé ngay 10/8/2016 1a 590.492.242 ddng; sb
tién hang Bi don con no Nguyén don 1a 40.173.512 ddng. Ngay 08/6/2016 Bi
don co doi, tra lai 16 d6i gidy va Nguyén don da doi 03 d6i con 13 doi chua doi
tri gia 12.066.326 déng; Nguyén don dong y khau trir vao sé tién hang Bi don
con no 40.173.512 déng; nhu vdy Bi don con ng Nguyén don s tién la
28.107.186 dong.

Nguyén don yéu cau Bi don phai thanh toan cac khoan tién gdm:

- Tién hang con no 1a 28.107.186 ddng, chi phi rat hang vé 1a 4.127.376
ddng, tong cong 1a 32.234.563 ddng; tra tién 14i do cham tra tir ngay 10/8/2016
(ngay rat hang vé) tam tinh dén ngay 28/11/2019 véi muc 13i suat 10%/nam la
10.641.821 dong.

- Tién von dau tu vao viéc hop tac kinh doanh 1a 200.000.000 dong.



- Tién bdi thuong thiét hai do hanh vi don phwong cham dut hop dong trude
han gy ra la 135.000.000 dong cu thé:

+ Phi kinh doanh khai thac thuong hiéu P v6i san pham gidy, dép nam va
nit ma Cong ty Aphai thanh toan tir 01/5/2016 dén 31/12/2016 1a 95.000.000
dong.

+ Loi nhudn phéat sinh ma Nguyén don dugc nhdn cua ctra hang tu
01/5/2016 dén 31/12/2016 1a 40.000.000 dong;

Nguyén don rat yéu cau doi Bi don phai xuit hoa don gié tri gia ting cho
s6 luong hang hoa ma Nguyén don da rat hang vé.

bai dién bi don trinh bay:

- Bi don xac nhan con ng Nguyén don s tién hang la 28.107.186 dong va

ddng v tra sd tién nay nhung dé nghi khiu trir vao so tién 16 cua cura hang. Bi
don khong dong ¥ tra tién chi phi rat hang vé 1a 4.127.376 dong va tién 1.

- Khong dong ¥ hoan lai s6 tién dau tu 1 200.000.000 dong vi trén thyc té
Bi don dau tu nhiéu hon Nguyén don va day la hop dong hop tac kinh doanh
néu 10 hai bén phai cung chiu.

- Bi don khéng c6 16i trong viéc chdm dit hop dong nén khong ddng ¥ boi
thuong 135.000.000 dong theo yéu cau cuia Nguyén don.

Tai Ban 4n dan sy so tham s6 262/2019/KDTM-ST ngay 28/11/2019 ctia
Toa an nhan dan Quan 1, Thanh pho H6 Chi Minh da quyét dinh:

1. Chip nhan mot phan yéu cau ciia Nguyén don;

Budc Cong ty B phai tra cho Cong ty A cac khoan tién sau:

- Tién mua hang con no 13 28.107.186 dong va tién 14i 14 9.134.835 dong;

- Tién vén dau tu con lai 1a 52.399.433 dong;

Téng cong: 89.641.454 dong.

Ké tir ngay co don yéu cau thi hanh an ctia nguoi duoc thi hanh an (d6i voi
cac khoan tién phai tra cho nguoi duoc thi hanh .an) cho den khi thi hanh an
xong, bén phai thi hanh 4n con phai chiu khoan tién 14i cua s tién con phai thi

hanh theo muc 13i suit quy dinh tai Diéu 357, Diéu 468 cta Bo luat dan sy nim
2015, trir truong hop phap luat c6 quy dinh khac.

2. Khong chép nhan yéu cau cua Cong ty A doi Cong ty B tra tién chi phi
rit hang vé la 4.127.376 dong va tién boi thuong thiét hai la 135.000.000 dong;
trong do tién phi kinh doanh khai thac thuong hiéu la 95.000.000 dong va tién
lo1 nhuan phat sinh cua ctra hang 1a 40.000.000 dong.

3. Dinh chi xét xu yéu cau cua Cong ty A doi Cong ty B xuat hoa don gia tri
gia ting cho s6 lugng hang hoa ma Cong ty A da rat ve.

4. An phi dan su so tham:



Cong ty B phai chiu 1a 4.482.073 dong.

Cong ty A phai chiu 1a 14.411.747 d\éng, dugc trir vao s tién tam tng an
phi dan sy so tham da ndp 1a 6.184.470 dong theo Bién lai thu tam ng an phi, 1¢
phi s6 AA/2016/0019566 ngay 16/5/2017 va 3.375.000 dong theo Bién lai thu tam
tng an phi, 1¢ phi s6 AA/2019/0005155 ngay 09/10/2019 cta Chi cyc thi hanh an dan
sw Quan 1, Thanh pho H6 Chi Minh. Cong ty A con phai nop an phi dan su so
tham la 4.852.277 dong.

Ngoai ra, an so tham con tuyén quyén khéng cdo va nghia vu thi hanh an
cua duong su theo ludt dinh.

Ngay 12/12/2019, Cong ty A khang cao mot phan ban 4n so tham vdi yéu
cau Stra mot phan 4n so tham, bi don phai thanh toan cho nguyén don céc khoan
tlen gom

- Tién von dau tu vao viéc hop tac kinh doanh 1a 200.000.000 dong.

- Tién bdi thudng thiét hai do hanh vi don phuwong chim dut hop dong trude
han gy ra la 135.000.000 dong, cu thé:

+ Phi kinh doanh khai thac thuong hiéu P v6i san pham gidy, dép nam va
nit ma Cong ty A phai thanh toan tir 01/5/2016 dén 31/12/2016 1a 95.000.000
dong.

+ Loi nhuan phat sinh ma Nguyén don nhén cta ctra hang tir 01/5/2016 dén
31/12/2016 1a 40.000.000 ddng;

Tai phién toa phtc thim:

Nguyén don van giit nguyén yéu cau khang céo; Bi don khong ddng y véi
yéu cau khang cao cua nguyén don; B¢ nghi gilt nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh tham gia phién
toa phat bi€u quan di€ém giai quyét vu an:

Vé tha tuc to tung: Tham phan, thu ky, Ho1 déng xét xr va duong su thuc
hién dung theo quy dinh ctia Bo luét to tung dan su.

Vé ndi dung: Dé nghi khong chap yéu cau khang céo ciia nguyén don; An
so tham giai quyét cd can cu, dung quy dinh phép luat, nén dé nghi gilr nguyén
an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chimg ctr ¢6 trong hd so vu an dugc tham
tra tai phién toa, két qua tranh tung, tranh ludn tai phién toa, Hoi dong xét xu
nhan dinh:

- Vé t6 tung: Pon khang cdo ctia Cong ty A lam trong han ludt dinh nén
chap nhan.

- Xét yéu cau khang céo cua Cong ty A co6 du can cir dé€ xac dinh:



Ngay 26/3/2016 Nguyén don c6 ky két Hop dong hop tac kinh doanh sb:
012/2016/HPHTKD/IFD véi Bi don dé cung dau tu thiét 1ap mot cira hang ban
1é tai thanh phé E, tinh D vé viéc kinh doanh ban 1¢ cc san phé\m nhan hiéu P.

Trong qué trinh thuc hién hop dong bén bi don cho rang sau ngay khai truong
do nguyén don khong dap tmg duoc ching loai hang hoa, phan mém van hanh,
céc khoa huan luyén nhu cam két; nén hai bén di c6 cudc hop ngay 10/6/2016
dé bao céo két qua hoat dong kinh doanh ciing nhu nhiing khé khan, sai sot gap
phai trong kinh doanh phét sinh tir nguyén don, nhung sau cudc hop nhiing khé
khin trén van khong duoc cai thién; Bi don gip nhiéu phan tmg tir khach hang
vé chung loai, chat luong va gia ban hang hoa. Nhan thdy, tinh hinh kinh doanh
ngay cang sa sut, sy hd tro ciia nguyén don khong kip thoi, nham han ché cac ton
that phat sinh nén ngay 19/7/2016 bén bi don da giri Cong van s6 071.16/CV-
PTC vé viéc dé nghi cham dut hop dong hop tac kinh doanh. Viéc bi don thong
bao cho nguyén don cham dirt hop ddng phu hop véi quy dinh tai khoan 11.1
Piéu 11 vé cham dut cham dirt hop dong hop tac kinh doanh va giai quyét hau
qua khi cham dut hop dong.

Tai Bién ban hop ngay 10/6/2016 do Bj don xuat trinh dugc nguyén don xac
nhan thi hai bén c6 t6 chirc cudc hop dinh ky thang 5/2016 dé bao céo két qua
hoat dong kinh doanh trong thang 5; nhung trong cudc hop Bi don khong bao
c4o cy thé vé tinh hinh thu, chi ma chi néu ra nhiing khé khan cta Bi don trong
qua trinh diéu hanh hoat dong ctra hang phat sinh tir nguyén don; Sau cudc hop
nguyén don chua khic phuc dugc hoan toan cac ndi dung da néu ra trong cudc
hop; Bi don ciling khong thuc hi¢n gui bao cao két qua hoat dong kinh doanh
dinh ky hang thang cho nguyén don. Tuy nhién, viéc kinh doanh 16 din dén phai
chdm dirt hop ddng trude han 13 do cac mat hang hai bén kinh doanh 13 thuong
hiéu cao cép, chi phi dau tu nhiéu, ddi tuong khach hang han ché va khong phu
hop véi nhu cau cua thi truong tai dia phuong nén doanh thu thap, khong bu
dugc chi phi bo ra; day 1a ly do khach quan.

S6 tién dau tu cho hoat dong kinh doanh 14 tién dong gop cia cac bén
theo quy dinh tai Diéu 2 ctia hgp ddéng. Do d6, sau khi trir cac khoan thu duoc tir
viéc thanh 1y tai san, thiét bi lép dat phuc vu cho hoat dong kinh doanh va tién
dat coc thué nha, con lai mdi bén phai chiu 50%.

Can ctr vao cac tai li¢u, hoa don, ching ctir do Bi don xuét trinh vé céc
khoan chi phi cho hoat dong kinh doanh ciia ctra hang tir thang 3/2016 dén thang
8/2016 da duoc Toa 4n cap so tham xéac dinh tong cong 1a 492.830.310 dong.
Nhan thiy cac khoan chi nay phi hop véi sy thoa thuan cta hai bén duoc quy
dinh tai Diéu 4 Hop ddng hop tac kinh doanh vé chi phi hoat dong kinh doanh
va ¢6 chimg tir hop 1é nén duoc chip nhén.



Tai Piéu 11 ctia hop dong hop tac kinh doanh hai bén da thoa thuan vé viéc
chdm dut hop ddng, thanh 1y hoat dong kinh doanh:

Trong trudng hop HDPHTKD bi chdm dat, ngoai trir cac bén cé thoa thuin
khac, hoat dong kinh doanh s€ dugc thanh 1y nhu sau:

Bi don chu dong thanh ly cac tai san khac da dugc dau tu cho hoat dong
kinh doanh; giai quyét cong no véi cac nha cung cap va khach hang.

Can ctr vao ndi dung thoa thuan trén thi trach nhi¢m thanh 1y cac tai san dau
tu cho hoat dong kinh doanh Ia cua Bi don.

Cac tai san, thiét bi dau tu cho cira hang déu lip dit méi va st dung tir
thang 04/2016 dén thang 8/2018 nén tinh khau hao ti 18 10% la phu hop, gié tri
con lai 90% cua cac tai san nay gém: Chi phi xdy dung va trang thiét bi may
moc (ctra, tu, ké trung bay, dén, may lanh, camera, vi tinh..) 1a 158.629.176 déng
cong vai tién coc thué nha 13 39.000.000 dong.

Nhu vy, gia tri con lai cia tai san dau tu cho ctra hang sau khi cham dit
hoat dong kinh doanh va tién dit coc dugc tra lai tong cong 1a 197.629.176 dong
s& dugc cin trir vao trong chi phi hoat dong kinh doanh: (492.830.310 dong -
197.629.176 d6ng), nén chi phi dau tuw con lai 1a 295.201.134 d6ng, mdi bén
phai chiu 1a 147.600.567 ddng. Nguyén don di gop von ban dau 1a 200.000.000
déng; nén bi don c¢o trach nhi¢m tra lai cho nguyén don sb tién dau tu con lai 1a
52.399.433 dong nhu 4n so thim xac dinh 1a c¢6 can ci. Nhu vdy viéc nguyén
don khang c4o yéu cau bi don phai tra tién dong gbp von ban dau 1a 200.000.000
d6ng 1a khong ¢o cin cir chp nhan.

Nguyén don va bi don ky hop ddng hop tac kinh doanh, cic diéu khoan
trong ndi dung hop dong khéng cé thoa thuan Bi don phai tra tién phi kinh doanh
khai thac thuong hiéu cho Nguyén don, trong thoi gian kinh doanh khong phat
sinh lgi nhuan. Do d6, khong c6 co sd chip nhan yéu cau khang céo cua Nguyén
don doi Bi don boi thuong thiét hai 1a 135.000.000 dong; trong d6 tién phi kinh
doanh khai thac thuong hiéu 1a 95.000.000 dong va loi nhudn phat sinh cia cira
hang 1a 40.000.000 dong.

Tai cap phuc tham nguyén don khong co6 chimg cur nao khac, ngoai ching
clr dd cung cap ¢ cap so tham dé chimg minh cho yéu cau khang c4o cua minh.
Toa an cap so tham chap nhan mot phan yéu cau ctia nguyén don trong viéc giai
quyet tranh chap hop d6ng hop tac kinh doanh 1a c6 cin ¢t nén gilr nguyén an
so tham; Do d6 yéu cau khang cdo ctia nguyén don khong duge chip nhan.

An phi dan su phuc t,ham Cong ty A phai chiu 2.000.000 déng do yéu cau
khang cao khong dugc chap nhan.

Vi cac € trén;



QUYET PINH:

~ Cian cir Khoan 1 Diéu 148, Diéu 293, Khoan 1 Diéu 308, Diéu 313 B9 luft
t6 tung dan sy nam 2015.

Khéng chap nhan yéu cau khang cdo ctua Cong ty A.

Giit nguyén ban an so tham, xir:

1. Chip nhan mot phan yéu cau ctia nguyén don;

Budc Cong ty B phai tra cho Cong ty A céac khoan tién sau:

- Tién mua hang con ng 1a 28.107.186 dong va tién 1i 1a 9.134.835 dong,
tién vén dau tu con lai 1a 52.399.433 dong Tong cong: 89.641.454 dong (tam
muoi chin tridu sau trim bén muoi mbt ngan bdén trim nam muoi bon dong)
ngay sau khi &n c6 hiéu lyc phap luat.

Ké tir ngay co don yéu cau thi hanh an ctia nguoi duoc thi hanh an (d6i voi
cac khoan tién phai tra cho nguoi duoc thi hanh an) cho dén khi thi hanh an
xong, bén phai thi hanh an con phai chiju khoan tién 14i cham tra cta sb tién con
phai thi hanh theo mirc 1ai Sut quy dinh tai Diéu 357, Diéu 468 cta Bo luat dan su
nam 2015.

2. Khéng chip nhan yéu cau cia Cong ty A doi Cong ty B tra tién chi phi
rat hang vé 13 4.127.376 ddng va tién bdi thudong thiét hai 1a 135.000.000 dong;
trong d6 tién phi kinh doanh khai thac thuong hiéu 1a 95.000.000 dong va tién
loi nhuan phat sinh cta ctra hang 1a 40.000.000 dong.

3. Dinh chi xét xu yéu cau cua Cong ty A doi Cong ty B xuat hoa don gia tri
gia ting cho s6 lugng hang hoa ma Cong ty A da rat ve.

4. An phi kinh doanh thuong mai so tham:
Cong ty B phai chiu 13 4.482.073 dong.

Cong ty A phai chiu 1a 14.411.747 dong, dugc trir vao tién tam tmg 4n phi
d3 nop la 6.184.470 ddong theo Bién lai thu tam tmg an phi, 1& phi sb
AA/2016/0019566 ngay 16/5/2017 va 3.375.000 dong theo Bién lai thu tam tng 4n
phi, 1& phi s6 AA/2019/0005155 ngay 09/10/2019 cta Chi cuc thi hanh 4n dan sy
Quén 1, Thanh phé HO Chi Minh. Cong ty A con phai ndp an phi dan sy so tham
13 4.852.277 dong.

An phi dan sy phuc tham Cong ty A phai chiu 2.000.000 dong duoc trir vao
Bién lai thu s6 0005569 ngay 20 thang 12 nam 2019 cua Chi cuc Thi hanh an
dan sy Quan 1, Thanh pho H6 Chi Minh.

Trieong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Piéu 2 Ludt
thi hanh dn dan s (dd dwoc sira doi, b6 sung nam 2014) thi nguoi dwoc thi hanh
an dan su, nguoi phai thi hanh dan dan sw co quyén théa thudn thi hanh an,
quyén yéu cdu thi hanh an, tw nguyén thi hanh dn hodc bi cuéng ché thi hanh dn
theo quy dinh tai Piéu 6, 7, 7a, 7b va 9 Ludt Thi hanh dn dén su (da duoc sua
doi, bo sung nam 2014); thoi hi¢u thi hanh an dwoc thuc hién theo quy dinh tqi
Diéu 30 Ludt Thi hanh dn dan sw (dd dwoc sira doi, bé sung nam 2014).



Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

~ TM. HQI PONG XET XU
Noi nhin: THAM PHAN — CHU TQA PHIEN TOA
- TAND Téi cao;
- TAND cép cao tai TP.HCM;
- VKSND TP.HCM;
- TAND Quén 1;
- Chi cuc THADS Quén 1;
- Céc duong su;
- Luu: VT, ho so (Hién). Lé Tho Vién



