TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAl THANH PHO HO CHI MINH Poc lap - Tw do - Hanh phc

Ban an s: 683/2023/HC- PT

Ngay: 16-8-2023

VIv: “Khiéu kién quyér dinh xiz phat
vi pham hanh chinh trong linh vic dat
dai”.

~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hgi dang xét xa phac tham gém co:
Thdm phén - Chii toa phién tda:  Ong Lé Vin An
Cac Tham phan: Ba Nguyén Thi Thuy Vi
Ba Nguyén Thi Thiy Hoa
- Thu ky phién toa: Qng Nguyén Vin Cuong - Thu ky toa an, T0a 4n nhan
dan Cap cao tai Thanh pho H6 Chi Minh
- Dgi dién Vign kiém sat nhan dan Cap cao tgi thanh Phé Ha Chi Minh
tham gia phién toa: Ong Nguyén Tri Diing - Kiém sat vién Cao cap
~Ngay 16 thang 8 nam 2023, tai try s¢ Toa an nhan dan Cép cao tai thanh
pho HO Chi Minh xet xu so tham cdng khai vy an thu ly s6 361/2023/TLPT-HC
ngay 05 thang 6 ndm 2023, vé viéc “Khieu kien quyet dinh xur phat vi pham hanh
chinh trong /ink vuc dat dai”. Do Ban én hanh chinh so tham s6 58/2022/HC-ST
ngay 22 thang 9 nam 2022 cua Toa an nhan dan tinh Lam Bong bi khang cao.
Theo Quyét dinh dua vy &n ra xét xa s6 1759/2023/QD-PT ngay 10/7/2023,
gitra cac duong su:
1. Ngwoi khoi kién: Ba Ngd Thi Minh H, sinh nim 1965 (ving mit).
Dia chi: Thon E, xi L, huyén B, tinh Lam Pdng.
Nguoi dai dién theo iy quyén: Chi Tran Thu T, sinh nam 1997 (c6 don xin
x€t XU vang mat).
Pia chi: SO A T, Phuong D, thanh phé b, tinh Lam Déng.
Nguoi bao ve quyén va loi ich hop phdp ciia nguoi khoi kign: Luat su
Nguyén Phuong Pai N — Cong ty L1 — Doan Luat su tinh L (vang mat).
Dia chi: SO A T, Phuong D, thanh phé b, tinh Lam Déng.
2. Ngueoi bj kién: Chu tich Uy ban nhan dan huyén B.
Dai di¢n theo uy ql}yén ctiia nguoi bi kién: ong Nguyén Trung T1 — Phé chit
tich (c6 don xin xét xr vang mat).


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Ng%C3%B4%20Th%E1%BB%8B%20Minh%20Hi%E1%BA%BFu%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201965%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%205,%20x%C3%A3%20L%E1%BB%99c%20Ng%C3%A3i,%20huy%E1%BB%87n%20B%E1%BA%A3o%20L%C3%A2m,%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20Th%C3%B4n%205,%20x%C3%A3%20L%E1%BB%99c%20Ng%C3%A3i,%20huy%E1%BB%87n%20B%E1%BA%A3o%20L%C3%A2m,%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20Ng%C3%B4%20Th%E1%BB%8B%20Minh%20Hi%E1%BA%BFu:%3C/b%3E%20Tr%E1%BA%A7n%20Thu%20Th%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201997%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2011A%20Tr%E1%BA%A7n%20L%C3%AA,%20Ph%C6%B0%E1%BB%9Dng%204,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20L%E1%BA%A1t,%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%2011A%20Tr%E1%BA%A7n%20L%C3%AA,%20Ph%C6%B0%E1%BB%9Dng%204,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20L%E1%BA%A1t,%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%E1%BA%A3o%20v%E1%BB%87%20quy%E1%BB%81n%20v%C3%A0%20l%E1%BB%A3i%20%C3%ADch%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20ng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Nguy%E1%BB%85n%20Ph%C6%B0%C6%A1ng%20%C4%90%E1%BA%A1i%20Ngh%C4%A9a
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Lu%E1%BA%ADt%20TNHH%20%C4%90%E1%BA%A1i%20Ngh%C4%A9a
https://trolyao.toaan.gov.vn/l%20link/o%20%C4%90o%C3%A0n%20Lu%E1%BA%ADt%20s%C6%B0%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%91%2011A%20Tr%E1%BA%A7n%20L%C3%AA,%20Ph%C6%B0%E1%BB%9Dng%204,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20L%E1%BA%A1t,%20t%E1%BB%89nh%20L%C3%A2m%20%C4%90%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20huy%E1%BB%87n%20B%E1%BA%A3o%20L%C3%A2m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20%C4%90%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20ng%C6%B0%E1%BB%9Di%20b%E1%BB%8B%20ki%E1%BB%87n:%3C/b%3E%20Nguy%E1%BB%85n%20Trung%20Th%C3%A0nh

3. Ngueoi c6 quyén loi, nghia vu lién quan:

3.1. Ong V& Vin T2, sinh nim 1955 (c6 don xin xét xir vang mit).

Pja chi: Thon B, xa L, huyén B, tinh Lim Dong.

3.2. Ong Nguyén Tan H1, sinh naim 1961 (c6 mat).

Pia chi: S6 A duong D, phuong L, thanh phd B, tinh Lam Péng.

3.3. Ong Pham Thanh N1, sinh ndm 1981 (c6 mat).

Dia chi: S6 F T, phudng L, thanh phé B, tinh Lam Dong.

Nguoi dai dién theo ity quyén ciia éng H1, dng N1: Ba Pham Tran Nhu T3,
sinh ndm 1974 (c6 mat).

Pia chi: S6 D N, phuong L, thanh phd B, tinh Lam Péong.

3.4. Ong Pham Puc V, sinh nim 1955 (c6 don xin xét xir vang mit).

Pia chi: S6 A duong D, phudng L, thanh phd B, tinh Lam Pong.

3.5. Ba Tran Thi Kim L, sinh ndm 1970 (c6 don xin xét Xt vang mat).

Pja chi: S6 G T, phuong L, thanh phd B, tinh Lam Péng.

NOI DUNG VU AN:

* Theo don khoi kién, ban ty khai, loi khai cua nguoi khoi kien ba Ngo Thi
Minh H trinh bay:

’ BaNgo Thi Minh H cung chdng 12 6ng V& Van T2 1a cha sir dung hop phap
doi véi cac quyén sir dung dat sau:

1/ Phan dat ¢6 dién tich 3.646,8m? thudc thira 162, to ban do s6 62 theo
Gidy chiing nhan quyén st dung dét, quyén sO hiru nha ¢ va tai san khac gin lién
v6i dat s6 BM 639867 do UBND huyén B cép ngay 25-12-2012;

’ 2/ Phan dat co ‘dle_:n tich 9.5,44,9m‘ thudc thira 175, to ban do sb 62 thg:o
Gidy ching nhén quyén sir dung dat, quyén so htru nha ¢ va tai san khac gan lién
voi dat s6 BM 639868 do UBND huyén B cap ngay 25-12-2012,;

3/ Phan dat ¢6 dién tich 1.286,4m? thudc thira 171, to ban do s6 62 theo
Giay ching nhén quyén sur dung dat, quyén so htru nha ¢ va tai san khac gan lién
voi dat s6 BM 639869 do UBND huyén B cap ngay 25-12-2012.

Cac quyén st dung dAt trén déu toa lac tai Thon A, x3 L, huyén B tinh Lam
Dong. Trude day, 03 thira dat nay dugc cap chung mot Gidy chiing nhan quyén
st dung dat va khong thé hién c6 161 di chung.

Khoang nam 2011, dé thuan tién cho viéc chim soc, thu hoach va van
chuyén ndng san, gia dinh ba H c6 md 01 con dudong nam trong cac thira dat trén
deé st dung di lai va cho cac ho dan stir dung dat phia sau di nhd qua con duong
nay.
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Pén nim 2012, ba H thue hién thu tuc tach thira d6i voi 3 thira dat néu trén
va da duoc UBND huyén B cép d6i thanh 3 Gidy ching nhan quyén st dung dat
1a BM 639867, BM 639868, BM 639869. Tuy nhién, khi tach thira va cap d01
Gidy chung nhan quyén sir dung dat, UBND huyén B khong xem xét ngudn goc
trudc day khong cé con duong ma dya theo hién trang st dung da thé hién co con
duong chung di qua cac thira dat cua gia dinh ba H trén gidy ching nhan quyén
sir dung dat, vi khong dé y nén ba H ciing khong thic mac hay khiéu nai gi.

Vira qua, do gia dinh ba H ¢ nhu cau sir dung riéng va bao vé tai san nén
ba H da dyng cong rao chian con dudng nay bang ludi B40. Cung véi do, ba H
ddéng y m& 01 16i di khac qua phan dat cta gia dinh ba tai mét vi tri khac dé cho
cac ho di nho nhung cac ho dan nay khong dong ¥ ma cho ring con dudng ba H
rao lai 1a con dudng di chung duogc thé hién trén ban dd dja chinh va cac gidy
chtmg nhan quyén st dung dat nén da c6 don gui dén UBND x3 L, huyén B yéu
cau giai quyét.

Ngay 09-09-2021, UBND xa L, huyén B da l1ap Bién ban vi pham hanh
chinh s6 15/BB-VPHC dbi voi ba Ngd Thi Minh H vé hanh vi tu ¥ dung cong rao
chan 101 di chung. Dén ngay 17-9-2021, Chu tich UBND huyén B ban hanh Quyét
dinh s6 3887/Qb-XPVPHC vé viée xu phat vi pham hanh chinh trong linh vuc
dat dai d6i voi ba Ngo Thi Minh H vé hanh vi ty y dung cong bang sat va rao ludi
B40 chan 16i di chung qua cac thira dat s6 176, 162, 171, 153, 175, 172, 148 t&
ban d6 s6 62, tai thén A, x4 L gdy can trd viée di lai ciia ngudi khac theo quy dinh
tai khoan 3, Piéu 16 Nghi dinh s6 91/2019/ND-CP ngay 19-11-2019 ctia Chinh
phu quy dinh vé xir phat vi pham hanh chinh trong linh vuc dat dai.

Ba H cho riang Quyét dinh s6 3887/QD-XPVPHC khong dung vi cac 1y do:

Mot 13, con dudng trén 1a cia gia dinh ba H ty mo trén dat cua gia dinh
khong phai la duong di chung, cac ho dan phia sau chi di nho con dudng nay;

Hai 13, viéc ba H dung cong rao chian con duong nay bang luéi B40 1a nham
bao vé tai san va khuon vién dét cia gia dinh. Viéc nay 1a chinh dang, ba H khong
gdy can trd viée st dung dat ctia nguoi khac va khong hity hoai dat theo nhur Quyét
dinh x1r phat da néu;

Ba 13, UBND huyén B chua xac minh, 1am rd ngudn gbc ctia con duong ma
ba H rao lai ¢6 phai 1a con duong di chung ctia cac ho tir xua dén nay hay khong
ma d4 ban hanh quyét dinh xtr phat di v6i ba H 1a khong ding. Viéc nay lam anh
huéng nghiém trong dén quyén va loi ich hop phap ctia ba H;

Hon nita, cac chu str dung dat phia sau nha ba H hién c6 16i di khac thuan
tién hon nhung nhitng ngudi nay khong sir dung.

Do vy, ba H khoi kién yéu cau Toa an huy Quyét dinh xr phat vi pham
hanh chinh s6 3887/QB-XPVPHC ngay 17-9-2021 ciia Chu tich UBND huyén B,
tinh Lam Pong (do Phé Chu tich UBND huyén B ky thay) vé viéc xtr phat vi
pham hanh chinh d6i véi ba H.
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* Theo y kién cua dai dién nguoi bi kién Chu tich UBND huyén B trinh
bay: Qua xem xét, d6i chiéu hd so vi pham thay rang, ho ba Ngo Thi Minh H sir
dung thtra dat s6 816, dién tich 5.004m?, thudc to ban do sé 11, xa L, huyén B,
tinh Lam Déng (Theo ban dd do dac méi thi thira dat trén thudc mot phf?ln thira
dat s6 215 va thira dat s6 05, to ban d6 sd 58). Thura dat trén ba H da duwgc UBND
huyén cip GCNQSDD s6 hiéu CA 815628, cap ngay 22-9-2015.

Trong qué trinh st dung, vao khoang tir ngay 18-7-2021 dén ngay 11-8-
2021, ho ba H da tu y dung cong sét, 1am hang rao ludi B40 trén dién tich dat 1a
duong di chung cta cic ho dan. Viéc 1am cua H2 ba H da lam anh hudng dén viée
di lai cua cac chu sir dung dét vao cac thira déat sb 176, 171, 162, 175, 153, 172,
148, cung to ban dd s 62,xa L, huyén B, tinh Lam Déng.

Trén co s do dac thuc té, dbi chiéu véi ban d6 dia chinh tai khu vuc nay,
UBND x4 L di x4ac minh, 1am r& ngudn goc st dung dudng di chung nay va lap
Bién ban vi pham hanh chinh sé 15/BB-VPHC ngay 09-9-2021. Bién ban vi pham
hanh chinh da xac dinh ho ba H tu ¥ rao chan 15i di chung, hanh vi vi pham néu
trén dugc quy dinh tai khoan 3, Biéu 16 Nghi dinh 91/2019/ND-CP ngay 19-11-
2019 cua Chinh phu quy dinh vé xur phat vi pham hanh chinh trong linh vyc dat
dai. Can cr quy dinh vé thAm quyen XU phat vi pham hanh chinh thi hanh vi vi
pham néu trén thudc thim quyén xir phat ctia chii tich UBND huyén B nén ngay
09-9-2021, UBND x4 L c6 van ban s 119/UBND chuyén ho so xtr 1y vi pham
hanh chinh trén dén UBND huyén B.

Sau khi UBND huyén B nhén dugc ho so dé nghi xtr 1y vi pham hanh chinh
do UBND x& L chuyen dén thi UBND huyén giao Phong TN-MT huyén phbi hop
cung UBND x4 L kiém tra hién trang, ddi chiéu véi ho so dia chinh tai khu vye
nay. Qua kiém tra xac minh, Phong TN-MT huyén c6 bao cdo s6 234/BC-TN-MT
ngay 15-9-2021 va dé xuét UBND huyén ra quyét dinh xir phat vi pham hanh
chinh d6i v6i ba Ngoé Thi Minh H vi da ¢6 hanh vi vi pham tu ¥ rao chin 16i di
chung; hanh vi vi pham néu trén dugc quy dinh tai khoan 3, Piéu 16, Nghi dinh
91/2019/ND-CP ngay 19-11-2019 ctia Chinh pht quy dinh vé xur phat vi pham
hanh chinh trong linh vuc dat dai.

Can ¢ theo tinh chit, mrc d6 cta hanh vi vi pham, ngay 17-9-2021, Chu
tich UBND huyén ban hanh Quyét dinh s6 3887/QD-XPVPHC dé xir phat vi
pham hanh chinh d6i v6i ba Ngo Thi Minh H, xi phat tién 1a 7.500.000 dong va
ap dung bién phap khac phuc héu qua la “Bugc khoi phuc hién trang ban ddu ciia
ddt trdc khi vi pham”’; Quyét dinh c6 hién lyc thi hanh ké tir ngay 17-9-2021.

Ké tur ngay Quyet dinh x1r phat vi pham hanh chinh c6 hi¢u luc thi hanh
dén nay, ba H khong chap hanh Quyét dinh xu phat vi pham hanh chinh (khong
ndp tién xir phat, khong tu giac thao do cong sat va hang rao, gay anh huong dén
viéc di lai, van chuyen hang héa, néng san cua mot s6 ho dan co dat phia trong.
UBND x4 L di nhiéu lan thong bao, lam viéc yéu cau ho ba H thyc hién nhung
khong co két qua). Pé dam bao hiéu luc, hiéu qua cua Quyét dinh xtr phat vi pham
hanh chinh, UBND huyén di c6 van ban giao cac nganh chtrc ning, UBND x4 t6
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chtrc cudng ché, thao d& vi pham dbi voi ho ba H. Tuy nhién, trong qua trinh thuc
hién, qua ra soat lai vu viéc théiy rﬁng, 1y do hd ba chua tuy nguyén thi hanh 1a do
ba dang khiéu kién Quyét dinh xir phat vi pham hanh chinh dén T6a &n nhan dan
tinh L; mat khac, thi trong Quyét dinh s 3887/QD-XPVPHC ngay 17-9-2021 c6
sai sot, can cu theo quy dinh cua Ludt xur 1y vi pham hanh chinh, Nghi dinh
118/2021/ND-CP ngay 23-12-2021 cua Chinh pht quy dinh chi tiét mot s6 diéu
va bién phép thi hanh Luat xtr 1y vi pham hanh chinh; UBND huyén da ban hanh
Quyét dinh sb 2345/QD-BC ngdy 17-6-2022 dé dinh chinh Quyét dinh sb
3887/QDb-XPVPHC. Sau khi dinh chinh, UBND huyén da giao Phong TN-MT,
UBND x4 L thuc hién gtri Quyét dinh s6 2345/QD-DC dén ho ba H va thuc hién
niém yét tai UBND x4, Ban nhan dan thon theo ding quy dinh (Noi dung dinh
chinh tir “hanh vi hiy hogi dat” thanh “hdanh vi gdy can tré cho viéc sir dung dat
ciia ngwoi khdc”, cac diéu khoan, ndi dung khac khong thay doi).

Nhu vay, viéc ba Ngé Thi Minh H yéu ciu Toa 4n tinh Lam Déng huy
Quyét dinh xur phat vi pham hanh chinh s 3887/QD-XPVPHC ngay 17-9-2021
(da dugc dinh chinh tai Quyét dinh s6 2345/QD-DC ngay 17-6-2022) la khong c6
can cu. UBND huyén gitr nguyén Quyét dinh xur ' phat vi pham hanh chinh dbi voi
v6i ba Ngo Thi Minh H vé hanh vi ty ¥ rao chin 16i di chung 1a ding quy dinh
ctia phap luat. Viéc ban hanh Quyét dinh x{r phat vi pham hanh chinh nay, UBND
huyén di cin cir theo thyc té hanh vi vi pham va quy dinh ctia phap luat hién hanh
dé xtr phat vi pham hanh chinh. Dé nghi Toa 4n xem xét giai quyét theo dung quy
dinh cua phap luat.

* Y kién cua nhitng nguoi co quyén loi, nghia vu lién quan:

Ong Nguyén Tan H1 trinh bay: Ong H1 str dung thira dat s6 148 (cap doi
tir cac thira 103, 109, 112, 113, t& ban d6 s 24 nim 1996, x& L); ngudn goc do
ong tu khai pha tir nam 1989 - 1990 va duoc cap s6 nam 1996, khi khai pha da co
con duong mon va sir dung 6n dinh dén 2021 thi bi ba H rao 16i di lai.

Ong Pham Thanh N1 trinh bay: Ong N1 1a chu sir dung dat thira 172, to ban
46 s6 62, X L; nguon gbc do 6ng nhan chuyén nhuong tir 6ng M, ba M1 vao nam
2006. Tir thoi diém nim 2006 thi di c6 con duong va ong st dung 6n dinh dudng
di nay cho dén khi bi ba H rao chan.

C)ng Pham Dte V trinh bay: Ong V st dung dat thira 136, to ban dd s6 62,
Xa L; nguon gdc do 6 ong tu khai pha tur nam 1989- 1990 va duoc cap Gidy chung

nhén quyén sir dung dat nam 1996; khi khai pha dé c6 con duong mon va st dung
1am 16 di 6n dinh dén 2021 thi bi ba H rao 16i di lai.

Ba Tran Thi Kim L trinh bay: Ba L la chu str dung thtra dat sb 200, to ban
d6s6 62, Xa L, nguon gdc do ba tu khai pha tir ndm 1989 - 1990 va duoc cap Gidy
ching nhén quyén sir dung dat nam 1996; khi khai pha da c6 con duong mon va
su dung lam 16i di 6n dinh dén 2021 thi bi ba H rao 1i di lai.

Ong V& Vian T2 trinh bay: Ong T2 théng nhét voi yéu cau khoi kién va y
kién trinh bay ctia ba Ngé Thi Minh H. D& nghi Toa 4n xét xir theo quy dinh cua
phap luat.
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Tai ban dn Hanh chinh so tham s6 58/2022/HC-ST, ngay 22 thang 9 nim
2022 cua Toa dn nhdn ddn tinh Lam Dong quyét dinh:

1. Béc toan by yéu cau khoi kién cua ba Ngé Thi Minh H vé viéc yéu cau
hiy Quyét dinh xtr phat vi pham hanh chinh s6 3887/Qb-XPVPHC ngay 17-9-
2021 cta Chu tich UBND huyén B.

Ngoai ra, Ban 4n so tham con tuyén vé chi phi té tung, an phi va quyén
khang cao cua cac duong su theo quy dinh cua phép luat.

Sau khi xét xtr so tham ngay 05/10/2022 ba Ngo6 Thi Minh H ¢6 don khang
c40 Ban 4n so tham; yéu cau toa cip phic thim xem xét stra ban 4n so thim theo
huéng chip nhan yéu cau khoi kién cua ba.

Trong phan tranh luan:

Nguoi dai dién theo iy quyén ciia nguoi ¢é quyén loi, nghia vu lién quan
6ng H1, 6ng N1 la ba Pham Tran Nhu T3 trinh bay: con duong di chung da co tur
rat 1au; cin cr theo gidy ching nhan quyén sir dung dat s6 G649773 ngay 30-10-
1996 do UBND huyén B cap cho ong Nguyen Tan H1 d6i véi thira 103, to ban d6
s6 24 (ban d6 cii), X4 L dién tich 5.430m? trong d6 c6 400m? dat & nong thon thi
phai c6 duong moi duoc cip dat . Pén nam 2017, khi 6ng H1 duogc cap d6i Gidy
ching nhan quyén sir dung dat thi trén ban d6 da thé hién con duong di chung
theo hién trang. Diéu nay phu hop véi 16i trinh bay cua 6ng H1, 6ng V, 6ng N1,
ba L va vin ban trinh bay y kién ciia UBND huyén B. Viéc ba H rio lai con duong
di chung d4 1am anh hudng dén quyén loi ctia nhiing nguoi dan sinh song phai di
qua con duong nay. Do d6, UBND huyén B ban hanh Quyet dinh xtr phat ba H la
dung phap luat nén dé nghi Hoi dong xét xir khong chap nhan khang cdo, giir
nguyén ban an so tham.

Pai dién Vién kiém sdt nhén déan ccfp cao tai Thanh phé Ho6 Chi Minh tham
gia phién toa phat biéu quan diém:

- V& viéc tudn theo phap luat tb tung cua Tham phén, Hoi dong xet xu, Thu
ky phién toa va nhiing nguoi tham gia t6 tung trong qua trinh giai quyét vu an ké
tir khi thy 1y cho dén trudc thoi diém Hoi dong xét xtr nghi an: da tuan tha ding
cac quy dinh cua phap luét.

- V& viée giai quyét vu an: Gidy chung nhan quyén sir dung dat da cap cho
vo chong 6ng H, ba T2 13 hop phap va c6 thé hién dudng di trén ban dd dja chinh.
Viéc ba H tu ¥ rao chan dudng di chung gay anh hudng dén viéc str dung dét ciia
nhitg cha sir dung dat phia trong 1a vi pham phép luat; can c Quyét dinh s6
3081/QP-UBND ngay 23-10-2020 cua chi tich UBND huyén B vé viéc giao
quyén Xt phat vi pham hanh chinh thi Quyét dinh s6 3887 do Ph chu tich ky thay
Chu tich 13 phu hop; can ctr Nghi dinh s6 118/2021/ND-CP cua Chinh phu quy
dinh chi tiét mot s6 diéu va bién phap thi hanh luat xir Iy vi pham hanh chinh thi
viéc Chu tich UBND huyén B ban hanh Quyét dinh s6 2345/Qb-DC ngay 17-6-
2022 dinh chinh Quyét dinh xtr phat vi pham hanh chinh 86 3887 do sai sot trong
qua trinh soan thoa vin ban 1a c6 cin cr. Toa an cip so tham tuyén bac yéu cau
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khoit kién 12 ¢6 co sé. Nguoi khéi kién khang cao nhung khong dua dugc ra tai
liéu, chung ctr nao méi dé ching minh cho yéu cau cua minh. Nén, d€ nghi Hoi
dong xét xir bac khang cdo, gitr nguyén Ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién cuu cdc tai liéu co trong ho so vu an dwoc tham tra tai phién
toa va can cu vao ket quad tranh tung tqi phién toa phuc tham, quan diém cua vi
dai dién Vién kiém sat. Hoi dong xét xur nhan dinh:

[1] V& thu tyc t6 tung:

[1.1] Khang cao cua nguoi khai kién Ba Ngd Thi Minh H trong han luft
dinh va hop 1€ nén dugc Hoi dong xét xir xem xét, gidi quyét theo trinh tu phuc
tham.

[1.2] Tai phién toa phic thim, ngudi khaoi kién ving mat, nguoi dai dién
theo Uy quyén cua ngudi khai kién va ngudi bi kién Chu tich Uy ban nhan dan
huyén B déu c6 don xin xét xir vang mat. Do dé, can cir Diéu 225 Luat t6 tung
hanh chinh, Toa an tién hanh xét xir vu 4n theo quy dinh cta phép luat.

[2] V& noi dung:

Ngay 09-09-2021, UBND xa L, huyén B da 1ap Bién ban vi pham hanh
chinh s6 15/BB-VPHC ddi v6i ba Ngd Thi Minh H vé hanh vi tu ¥ dung cong rao
chan 16i di chung. Pén ngay 17-9-2021, Chu tich UBND huyén B ban hanh Quyét
dinh s6 3887/QD-XPVPHC vé viéc xtr phat vi pham hanh chinh trong linh vuc
dat dai ddi voi ba Ngo Thi Minh H vé hanh vi ty y dung cong bang sat va rao ludi
B40 chén 151 di chung qua céc thia dat s6 176, 162, 171, 153, 175, 172, 148, clng
thudc to ban dd s6 62, tai Thdn A, x4 L gay can trd viée di lai ctia ngudi khac theo
quy dinh tai khoan 3, Piéu 16 Nghi dinh s6 91/2019/ND-CP ngay 19-11-2019 cua
Chinh pha quy dinh vé xir phat vi pham hanh chinh trong linh vyc dat dai.

Ba H cho rang Quyét dinh s6 3887/QD-XPVPHC khong ding, nén ba H
khéi kién yéu cau Toa an huy Quyét dinh xtr phat vi pham hanh chinh so0
3887/QD-XPVPHC ngay 17-9-2021 cua Chu tich UBND huyén B, tinh Lam
bong (do Pho Chu tich UBND huyén B ky thay) vé viéc xtr phat vi pham hanh
chinh d6i véi ba H.

[3] Xét khang cdo cuia nguoi khoi kién ba Ngd Thi Minh H:

[3.1] Can c@r tai liéu, chimg cr Toa cap so tham thu thap thé hién:

Theo céc Gidy chimg nhan quyén sir dung dat s6 BM 639867, BM 639868,
BM 639869 (BL 28-35) do UBND huyén B cap ngay 25-12-2012 cho ho ong Vo
Van T2, tai phan hoa do thira dat thé hi¢n: phan duong di chung di qua cac thura

dat 162,171, 175 ctia ong T2 va céc thira 153, 172 clia céc h dan khéc. Phan dién
tich dat nay khong nam trong dién tich dat cua céc thura 162, 171, 175.
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Hoa d6 thira dat theo Gidy chimg nhan quyén sir dung dat s6 BU 181547
(BL 111) do UBND huyén B cap ngay 30-7-2014 cho dng Pham Ngoc M2, ba
Ping Thi M3 da chuyén nhuong cho 6ng Pham Thanh N1 thé hién con dudng di
chung di ngang qua thtra 172, t& ban do s6 62, xa L, huyén B.

Hoa d6 thira dat theo Gidy chting nhan quyén str dung dat s CH 529316
(BL 112) do S¢ Tai nguyén va Mai trudng tinh L cap ngay 11-7-2017 cho 6ng
Nguyén Tan H1 thé hién con dudng di chung di ngang qua thira 148 va thira 172,
to ban do s6 62, xa L, huyén B.

Ban d6 dia chinh sd 62, x4 L (BL 116) thé hién con duong di chung di
ngang qua cac thtra 162, 153, 148 va 171, 176, 175, 172.

Thpo két qua do dac hién trang thuc té con duong di (BL 83) thé hién: phén
duong dat di qua cac thra 153, 162, 171, 175, 176.

Theo Bién ban xem xét, tham dinh tai chd ngay 09-5-2022 (BL 89-92) ghi
nhan: Hién trang 16i di ddu néi véi dwong lién xém, phia trude vo chong ong T2,
ba H dd rdo chan bang cong khung sdt tron phi 34, ledi B40, kich thuéc chiéu
cao 02m, réng 04m (moi canh 02m). Giita 16i di di do bé téng khodng 50-60cm.

[3.2] Tai Vian ban s6 2485/UBND ngay 13-9-2022 cia UBND huyén B ¢6
ndi dung thé hién: “Bdn dé do dac nam 1999 déi véi nhitng 16i mon, dwong di cé
kich thuée nhé tir khodng 2 mét tré xuéng khéng dwoc thé hién trén ban do dia
chinh. Do d6, ndm 2012 khi do dac lai ban do dia chinh c¢é thé hién con 1 duong di
chung cho cac ho. Pong thoi do dac ban do niam 2012 la theo suw chi dan vé ranh
gidi, moc gidi cia cdc chi sit dung ddt va theo hién trang su dung ddt. Nam 2012,
hé 6ng V6 Van T2 ba Ngo6 Thi Minh H co don dang ky cap doz theo két ‘qua do
dac nam 2012 doi thira ddt so thira 162, 175, 171, to ban d6 s6 62. Tai ho so cdp
doi cé thé hién: Dién tich dang ky cdp doi, trich luc hinh thé thira ddt trong dé cé
thé hién con dwong di chung va bién bdn xdc minh hién trang. Do d6, UBND
huyén cap déi GCNOSDP cho éng V& Vin T2 (vo la ba Ngd Thi Minh H) thira
162,175, 171, to bdn dé s6 62 la dd cap diing theo hé so cdp déi do vo chong éng
T2 va ba H dding ky. Pong thoi da thuc hién ding trinh tw, thi tuc theo quy dinh
cia phap lugt. Tir do t6i nay ho ong T2 ba H khong c6 thdac mdc, khiéu nai gi vé
viec cap GCNQOSDD trén”.

[3.3] Ong T2, ba H cho ring con dudng co sau khi éng ba st dung va dugc
cdp GCNQSDBD 1a khong c6 can cu; vi 1oi khai cia vo chong ba H, 6ng T2 mau
thun v6i hd so xin cap doi gidy chimg nhan quyén st dung dat do chinh 6ng ba
tu ké khai va mau thuan voi 10 trinh bay caa 6ng H1, 6ng V, 6ng N1, ba L vé
hién trang c6 con duong di chung.

[3.4] Tt nhing nhan dinh trén, xét thiy Toa an cip so tham khong chip
nhan toan bo yeu cau khoi kién cua ba H 1a c6 can ctr, phu hop voi cac quy dinh
ctia phap luét. Tai cip phuc tham, ba H khang cao nhung khong cung cip duoc
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chtng ctr ndo khac dé ching minh cho yéu cau ctia minh nén Hoi dong xét XU
khong c6 co sd dé chap nhan khang céo, can gitt nguyén Ban an so tham.

‘ [4] Quan‘diém cua dai dién Vién kiém sat nhan dan cép,cao tai Thanh phé
Ho6 Chi Minh dé nghi bac khang cao la c6 can ctr nén dugc chap nhan.
[5] V& an phi Hanh chinh phuc tham: Do yéu cau khang cao cta ba Ngo
Thi Minh H khong dugc chap nhan nén ba H phai chiu an phi theo quy dinh.

[6] Cac quyét dinh khac cua Ban an so tham khéng c6 khang céo, khang
nghi co6 hi¢u luc phép luat ké tir ngay hét thoi han khang cao, khang nghi.

Vi cac lé trén,
QUYET PINH:

Ap dung khoan 1 diéu 241 Luat t6 tung hang chinh nam 2015.

Khong chap nhan khang cdo ciia ba Ngo Thi Minh H. Giir nguyén ban an
so tham s6 58/2022/HC-ST ngay 22 thang 9 nam 2022 cua Toa an nhan dan tinh
Lam Dong;

qCénV ct Diéu 38, 58, 66, 68 Luat Xir 1y vi pham hanh chinh nam 2012; dugc
stra doi1, bo sung ndm 2014, nam 2017 va nam 2020;

~_Can cir Nghi dinh 118/2021/ND-CP cua Chinh phu quy dinh chi tiét mot
s0 di€u va bién phap thi hanh luat xu ly vi pham hanh chinh;

Can ctr Nghi dinh s6 91/2019/ND-CP ngay 19-1-2019 cta Chinh phu quy
dinh vé xir phat vi pham hanh chinh trong linh vuc dat dai; Nghi quyét
326/2016/UBTVQH14 ngay 30-12-2016 cua Uy ban thudong vu Quéc hoi, quy
dinh vé an phi, 1€ phi Toa an.

Tuyén xu:

1. Bac toan bg yéu cau khai kién cua ba Ngo Thi Minh H vé viéc yéu cau
hiy Quy€t dinh xu phat vi pham hanh chinh s6 3887/Qb-XPVPHC n,gély 17-9-
2021(Quyét dinh s6 2345/Qb-DC, ngay 17-6-2022 dinh chinh Quyét dinh s6
3887/Qb-XPVPHC) cuia Chu tich UBND huy¢n B, tinh Lam Dong.

o2 Vé an phi Hanh chinh phuc tham: ba Ngo Thi Minh H phai chiu 300.000
dong; dugc khau trir s6 tién tam Ung an phi da ndp theo bién lai thu tién s6
0012266 ngay 24/10/2022 cua Cuc Thi hanh an dan sy tinh Lam Pong.

3. Cac Quyét dinh khéc cta Ban 4n so thim khong ¢6 khang céo, khang
nghi c¢6 hiéu luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

An xir phic tham c6 hiéu luc thi hanh ké tir ngay tuyén an./.

THANH VIEN HOI PONG THAM PHAN - CHU TQA PHIEN TOA
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Nguyén Thi Thuy Vii Nguyén Thi Thay Hoa
Lé Van An
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