TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG DPoc lap - Tw do - Hanh phic

Quyét dinh giam déc tham

S6: 11/2023/KDTM-GDT

Ngay: 19/9/2023
VIv “Tranh chdp yéu cau thuc hién nghia vu trd tién”’

] _ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

UY BAN THAM PHAN ]
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Vdi Hoi dong xét xir giam doc tham gom:

Thdm phdn - Chii toa phién toa: ong Tran Quédc Cudng

Cdc Tham phdn: ong Lé Phuéc Thanh va ong Pang Kim Nhéan

- Thuw ky phién toa: ba Pham Thi Thu Ba - Tham tra vién.

- Pai dign Vién Kiém sdt nhan déan cap cao tai Pa Nang tham gia phién
toa: ong Phan Vin Tam - Kiém sat vién.

Ngay 19/9/2023, tai tru s Toa an nhan dan cap cao tai Pa Ning md phién
toa giam doc tham xét xir vu 4n Kinh doanh thuong mai: “Tranh chap yéu cau thuc
hién nghia vu tra tién”, giita cac duong sy

1. Nguyén don: Cong ty TNHH Thuong mai BH; dia chi: S6 131-133 duong
Lé Pinh Duong, phuong Nam Duong, quan Hai Chau, thanh phd Pa Nang. Ngudi
dai dién theo phap luat: ba Pham Thi Hién - Giam ddc.

2. Bi don: Cong ty TNHH Thuong mai M; dia chi: T6 4, thon Con Mong, x4
Hoa Phudc, huyén HV, thanh phé Pa Ning. Nguoi dai dién theo phap luat: 6ng Vo
Vin Cham - Giam dbc.

NOI DUNG VU AN:

Theo don khéi Kién ngay 19/11/2021 va qud trinh gidi quyét Vu dn, nguyén
don la Cong ty TNHH Thuong mai BH trinh bay:

Cong ty TNHH Thuong mai BH (goi tat 1a Cong ty BH) va Cong ty TNHH
Thuong mai M (goi tit 13 Cong ty M) c¢6 quan hé mua ban hang hoa 1au nam, vi
c6 mdi quan hé mua ban hang hoa ldu ndm nén hai bén thuc hién mua ban hang
hoa ctia nhau ma khong tién hanh ky két hop déng bang van ban, viéc mua ban
duoc thuc hién khi mdi bén c6 yéu cau thi bén kia tién hanh giao hang, xuat hoa
don va sau d6 bén mua thyc hién chuyén tién cho bén ban. Nhiéu lan Cong ty BH
da xuat ban cho Cong ty M cac mit hang 14 cac loai 1op va phu ting 6 t6 ma BH
dang kinh doanh, trong d6 co cac lan xuit ban nam 2018 va nam 2019 theo hoa
don gia tri gia tang, cu thé:



Nam 2018, Cong ty BH xuat hoa don ban hang cho Cong ty M:

ST S6 Hoa don Ngay xuét ban So6 tién (Pon vi: dong)
1 0000127 12/02/2018 17 050 000
2 0000867 28/03/2018 19 438 200
3 0001087 09/04/2018 19 525 000
4 0004395 31/08/2018 568 150 000
5 0005260 04/10/2018 753 940 000
6 0005701 23/10/2018 332 750 000
7 0005988 03/11/2018 362 340 000
8 0005986 03/11/2018 343 640 000
9 0006687 06/12/2018 369 490 000

10 0006751 07/12/2018 379 500 000

Niam 2019, Cong ty BH xuat hoa don ban hang cho Cong ty M:

STT [S6 Hoa don Ngay xuét ban So tién (Pon vi: dong)
1 0007356 04/01/2019 401 500 000
2 0007406 07/01/2019 239 250 000
3 0007492 10/01/2019 265 738 000
4 0007638 16/01/2019 92 400 000
5 0007665 18/01/2019 255 200 000
6 0007768 21/01/2019 273 900 000
7 0007824 23/01/2019 280 500 000
8 0008155 15/02/2019 122 650 000
9 0008192 18/02/2019 98 980 000
10 0008213 19/02/2019 83 820 000
11 0008242 21/02/2019 137 280 000
12 0008266 22/02/2019 95 150 000
13 0008357 26/02/2019 148 280 000
14 0008389 27/02/2019 151 360 000
15 0008391 28/02/2019 55999 988
16 0008392 28/02/2019 165 249 914
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17 0008650 11/03/2019 27 528 000
18 0008680 13/03/2019 286 990 000
19 0008799 20/03/2019 23 650 000
20 0008802 21/03/2019 277 750 000
21 0008817 22/03/2019 142 120 000
22 0008937 26/03/2019 189 970 000
23 0008985 28/03/2019 147 950 000
24 0009032 30/03/2019 105 050 000
25 0009041 31/03/2019 165 000 000
26 0009044 01/04/2019 176 330 000
27 0009061 02/04/2019 231 880 000
28 0009147 06/04/2019 139 975 000
29 0009213 09/04/2019 178 200 000
30 0009251 11/04/2019 221 430 000
31 0009305 16/04/2019 175 560 000
32 0009845 13/05/2019 301 400 000
33 0009887 15/05/2019 450 912 000
34 0000001 20/05/2019 489 830 000
35 0000113 24/05/2019 326 920 000
36 0000161 27/05/2019 43 670 000
37 0000884 29/06/2019 1 301 960 000
38 0000885 29/06/2019 1 385 450 000
39 0000913 01/07/2019 52 470 000
40 0000933 03/07/2019 71115 000
41 0001002 04/07/2019 75625000
42 0001043 06/07/2019 142 395 000
43 0001055 07/07/2019 200 255 000
44 0001101 09/07/2019 108 185 000
45 0001135 10/07/2019 98 780 000
46 0001186 13/07/2019 50 380 000
47 0001651 01/08/2019 177 562 000
48 0001665 02/08/2019 54 340 000
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49 0001712 06/08/2019 104 170 000
50 0001735 07/08/2019 63 800 000
51 0001772 09/08/2019 151 580 000
52 0001866 11/08/2019 183 920 000
53 0001869 12/08/2019 477070 000
54 0001894 13/08/2019 55330 000
55 0002354 03/09/2019 211 200 000
56 0002447 07/09/2019 220 770 000
57 0002546 11/09/2019 195 580 000
58 0002551 11/09/2019 157 850 000
59 0002622 14/09/2019 184 580 000
60 0003029 01/10/2019 56 870 000
61 0003030 01/10/2019 10 780 000
62 0003050 01/10/2019 140 030 000
63 0003051 02/10/2019 60 060 000
64 0003089 03/10/2019 54 505 000
65 0003178 05/10/2019 115 280 000
66 0003198 07/10/2019 80 300 000
67 0003223 09/10/2019 109 120 000
68 0003258 10/10/2019 236 500 000
69 0003296 12/10/2019 290 400 000
70 0003334 15/10/2019 351 269 954
71 0003391 18/10/2019 216 949 988
72 0003860 05/11/2019 34 870 000
73 0003883 04/11/2019 49 610 000
74 0003944 09/11/2019 55440 000
75 0003970 11/11/2019 33 055 000
76 0003749 12/11/2019 47 850 000
77 0004051 13/11/2019 47 740 000
78 0004063 14/11/2019 61 600 000
79 0004077 15/11/2019 36 300 000
80 0004096 16/11/2019 22 220 000
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81 0004138 19/11/2019 24 530 000
82 0004139 19/11/2019 45 650 000
83 0004160 20/11/2019 44 880 000
84 0004535 04/12/2019 261 030 000
85 0004555 06/12/2019 118 723 000

Tong s6 tién nam 2018, 2019: 18.359.662.844 dong

Tong s6 hang hoa ma Cong ty M mua va di nhan cua Cong ty BH tir ngay
10/01/2019 dén ngay 31/12/2019 c6 gia trj 1a: 15.290.302.844d; Ngoai ra, Cong ty
M con ng chua thanh toan cho Cong ty BH tién hang cta thoi gian trude d6 tinh
dén ngay 09/01/2019 s tién 3.069.360.000d. Tong s6 tién Cong ty M phai tra cho
Cong ty BH tinh dén ngay 31/12/2019 la: 15.290.302.844dong +
3.069.360.000d6ng = 18.359.662.844d.

Nam 2019 Cong ty M da nhiéu lan thanh toan tién hang cho Cong ty BH,
tong sb tién ma Coéng ty M da thanh toan cho Cong ty BH 13 13.169.828.824d, s6
no con lai Cong ty M chua tra cho Cong ty BH 1a 5.189.834.020d. Bong thoi,
trong nam 2019 Cong ty BH c6 mua ciia Cong ty M mdt s6 hang hoa 1a xam xe va
binh di¢n, theo cac hda hon c6 gia tri cu thé nhu sau:

STT S6 héa don Ngay xuat S6 tién (Pon vi: dong)
1 0002462 05/10/2019 198 000 000
2 0002453 02/10/2019 280 500 000
3 0002493 15/10/2019 296 450 000
4 0002496 17/10/2019 121 000 000
Tong sb tién: 895.950.000

S6 tién hang 895.950.000 dong ma Cong ty BH mua cua Cong ty M duogc
Can trir vao khoan ng ma Cong ty M chua thanh toan cho Cong ty BH néu trén.

Nhu vay, tinh dén ngay 19/11/2021, Cong ty M con ng Cong ty BH sb tién
4.293.884.020d. Cong ty BH di nhiéu lan yéu cau Cong ty M thuc hién nghia vu
thanh toan nhung khong dugc, Cong ty M khong thién chi trd ng. Nay, Cong ty BH
yéu cau Cong ty M thanh todn sb tién 4.293.884.020d va tién ldi tinh tir ngay
06/12/2020 dén ngay 17/02/2022 vé&i 13 sudt 10%/nim (4.293.884.020d x
437ngay x 10%/mam) 1a 514.089.676d. Tong sb tién yéu cau Cong ty M phai tra



cho Céng ty TNHH Thuong mai BH 1a 4.807.973.696d; dong thoi tra tién 14i tiép
theo dén khi tra xong khoan no trén s tién géc.

- Bi don la Cong ty TNHH Thuong mai M trinh bay:

Cong ty M xac nhan c¢6 mua ban hang héa 16p va phu ting xe 6 t6 voi Cong
ty BH. Nam 2018 va 2019 giira hai cong ty c6 mua ban cac loai hang héa 16p va
phu tiing 6 t6, khi mua ban hang héa hai cong ty khong c6 hop dong bang vin ban
chi ¢6 hop dong bang miéng, khi Cong ty M can mua hang thi Cong ty BH s& ban
hang héa va xuit hoa don, Cong ty M tra tién qua tai khoan Ngan hang TMCP
Cong Thuong - Chi nhanh Bic Pa Ning (Viettinbank) cho Céng ty BH, Cong ty
BH xuat hoa don gia tri gia ting cho Cong ty M;

Trong nim 2020, Cong ty TNHH Thwong mai M ¢6 03 1an nhan dugc gidy
dé nghi thanh toan cua Coéng ty BH, v&i sd tién dé nghi thanh toan Ia
4.293.884.020 ddng, nhung do Cong ty M chua can dbi duoc khoan ng mua hang
héa trong ndm 2018 va 2019 14 bao nhiéu nén Cong ty M khong ky vao gidy xéac
nhan no véi Cong ty BH. Hién nay Cong ty M c6 don té cio ba Pham Thi Hién -
nguyén la thanh vién Cong ty M c6 hanh vi chiém doat tai san ciia Cong ty M tai
Cong an thanh phd Pa Nang nén dé nghi Toa an xem xét tam dinh chi giai quyét
vu an nay dé cho két qua giai quyét td cao ctia Cong an thanh phd Pa Néng lién
quan dén c4 nhan ba Pham Thi Hién.

I11. Qua trinh giii quyét vu an:

Tai Bdn dn kinh doanh thwong mai so tham sé 01/2022/KDTM-ST ngay 17-
02-2022 Toa dn nhan dan huyén HV, thanh phé P quyét dinh:

Can ct Dicu 280, 357, 468 Bo luat Dan sy ndm 2015; Diéu 306 Luat
Thuong mai nam 2005;

Chap nhan yéu cau khai kién ciia Cong ty TNHH Thuong mai BH ddi voi
Cong ty TNHH Thuong mai M vé viéc “Yéu cau thuc hién nghia vu tra tién”.

Tuyén xu:

1. Bugc Cong ty TNHH Thuong mai M phai tra cho Cong ty TNHH
Thuong mai BH s6 tién 4.807.973.000 dong.

Ngoai ra, Toa an cap so thdm con tuyén an phi, nghia vu thi hanh 4n va
quyén khang cdo ctia duong su.

Sau khi xét xtt so tham:

Ngay 01/3/2022, Cong ty M c6 don khang c4o Béan an so tham.

Ngay 16/3/2022, Vién truong vién kiém sat nhan dan thanh phd Pa Nang
khang nghi Ban an kinh doanh thuong mai so tham néu trén.

Tai Ban dn kinh doanh thwong mai phiic tham so 20/2022/KDTM-PT ngay
13/7/2022 ciia Toa an nhdn ddn thanh pho P quyét dinh:

Khong chap nhan khang céo ctia Cong ty TNHH Thuong mai M; Khong
chap nhan khang nghi cua Vién kiém sat nhan dan thanh phé Pa Nang.

6



Giir nguyén Ban an so tham s 01/2022/KDTM-ST ngay 17/02/2022 cua
Tda 4n nhan dan huyén HV, thanh phé D.

Ngoai ra, Toa an cp phtc thAm con tuyén phan an phi cua cac duong su.

- Ngay 12/8/2022, Cong ty TNHH thuong mai M c6 don dé nghi xem xét
theo thu tuc giam déc thim ddi v6i Ban an dan su phic tham s 20/2022/DS-PT
ngay 13/7/2022 cia Toa an nhan dan thanh phd D.

- Ngay 24/7/2023 Chanh an Tda 4n nhan dan cap cao tai Da Ning ban hanh
Quyét dinh khang nghi s6 04/2023/KN-KDTM vé viéc dé nghi Uy ban Thiam phéan
Toda an nhan dan cap cao tai Pa Ning xét xir giam dbc¢ tham, hiy toan bd Ban an
kinh doanh thuong mai phuc tham sé 20/2022/KDTM-PT ngay 13-7-2022 ctia Toa

an nhan dan thanh phé D va Ban an kinh doanh thwong mai so thim s
01/2022/KDTM-ST ngay 17-02-2022 ctia Toa an nhan dan huyén HV.

* Tai phién toa giam dbc tham, dai dién Vién kiém sat nhan dan cap cao tai
Pa Nang dé nghi Uy ban Tham phan Toa an nhan dan cap cao tai Pa Nang chap
nhan toan bd Quyét dinh khang nghi giam déc tham sé 04/2023/KN-KDTM ngay
24/7/2023 cta Chanh an Toa 4n nhan dan cap cao tai Da Néng.

NHAN PINH CUA TOA AN:

[1]. Cong ty BH khaoi kién cho réng vao nam 2018, 2019 Coéng ty M mua
hang cua Cong ty BH véi tong s tién 18.359.662.844 ddng (gdém 95 hoa don kém
theo), Cong ty M da thanh toan dugc 13.169.828.000 déng, con no lai sb tién
4.293.884.020 dong, do d6 Cong ty BH yéu cau Cong ty M tra s6 no con lai trén.
Phia Cong ty M thtra nhan c¢6 mua hang cta Cong ty BH vai téng s tién
18.359.662.844 d6ng (gdém 95 hoa don) nhung Cong ty M da dung 36 (7+29) hoa
don dé vay Ngan hang tra cho Cong ty BH voi s6 tién 11.533.620.000 dong
(3.069.360.000d6ng + 8.464.260.000d0ng). Sb tién 13.169.828.824 dong 1a Cong
ty M da tra Chuyén tra cho Cong ty BH (khong vay Ngan hang), nén Cong ty M
cho rang di tra vuot s6 tién no cho Cong ty BH 1a 6.722.997.824 dong
(13.169.828.824 — 6.446.831.000 ddng).

[2]. Cong ty BH va Cong ty M thtra nhan trong nam 2018 va 2019, Cong ty
M mua hang ctia Cong ty BH thé hién qua 95 hoa don véi s tién 18.359.662.844
ddéng. Cong ty BH cung cép cac ching tir cho rang Cong ty M da tra sb tién
13.169.828.000 dong, con no s tién 4.293.884.020 dong, trong khi d6 Cong ty M
cung cap 36 hoa don cho rang di vay tién cua Ngan hang dé thanh toan cho Cong
ty BH s tién 11.533.620.000 dong (gém 07 héa don mua hang nim 2018 véi 6
tién 3.069.360.000 dong va 29 hoa don mua hang nim 2019 véi sd tién
8.464.260.000 ddng); Déi chiéu cac hoa don do Cong ty M cung cap véi danh sach
cac hoa don do Cong ty BH liét ké thi thay c6 36 hoa don co déng dau “da cho
vay”; diéu nay chung t6 Cong ty M c6 vay ciia Ngan hang dé tra cho Cong ty BH
36 hoa don nhu phia Cong ty M trinh bay 1a phu hop.
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[3]. Cac chung tir ma Cong ty BH cung cap (gdm Phiéu thu va Gidy bao
c6) cho rang Cong ty M di tra so tién 13.169.828.000 dong, trén mdi Phiéu thu déu
thé hién: “thu tién ban hang theo héa don so: ...... ” (vi dy nhu hoa don s6 3141).
Qua dbi chiéu cac s6 hoa don trén Phiéu thu thi thdy chi c6 hai Phiéu thu tai But
luc s6 42 va 44 1a nam trong danh sach ma BH d3 liét ké nhung lai khong nam
trong cac hoa don ma Cong ty M dung dé vay Ngan hang tra cho Cong ty BH (muc
82, 83). Nhu vay, cac Phiéu thu do Céng ty BH cung cap c6 phai so tién Cong ty
M vay Ngan hang dé tra hay khong vay Ngan hang dé tra thi chwa duoc 1am rd.
Toa an 2 cap danh dong tit ca cac chung tir vay va cin ct vao trinh bay cua phia
nguyén don dé chap nhan yéu cau cua nguyén don 1a chwa ¢ cin c viing chic.
Do vay, can hiy Ban an cta Toa an cap so tham, phuc tham, giao hd so vé cho
Toda an cap so thadm xét Xt so tham lai dé 1am rd cac van dé néu trén.

Tir nhitng nhan dinh trén thay rang Quyét dinh khang nghi gidm ddc tham so
04/2023/KN-KDTM ngay 24/7/2023 ctia Chanh an Toa an nhan dan cép cao tai Da
Néng 13 c¢6 can ctr phap luat nén Hoi dong xét xur giam dbc thAm chip nhén toan
bd khang nghi.

Vi cac lé trén,

QUYET PINH:

Cin ctr diem a khoan 1 Diéu 337; khoan 3 Diéu 343, Diéu 345, Diéu 348 cua
Bo luat t6 tung dan sy nam 2015, xur:

1. Chap nhan Quyét dinh khang nghi giam doc tham s 04/2023/KN-KDTM
ngdy 24/7/2023 ctia Chanh 4n Tda an nhan dan cip cao tai Pa Nang.

2. Huy toan bo Ban an kinh doanh thuwong mai phtic tham s6 20/2022/KDTM-
PT ngay 13-7-2022 ciia Toa an nhan dan thanh phd P va Ban 4n kinh doanh thuong
mai so tham s6 01/2022/KDTM-ST ngay 17-02-2022 ctia Toa an nhan dan huyén HV
vé vu an “Tranh chdp yéu cau thyc hién nghia vu tra tién” gitta nguyén don 1a Cong
ty TNHH Thuong mai BH vaéi bi don 1a Cong ty TNHH Thuong mai M.

3. Giao hd so vu an cho Toa an nhan dan huyén HV, thanh phd B dé xét xir so
tham lai theo dting quy dinh cua phép luat.

Noinhan: TM. UY BAN THAM PHAN
- Vu Giam doc kiém tra Il - TANDTC; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai Da Ning; )

- TAND TP b;

- TAND huyén HV (kém ho so vu 4n dé xét xir

so tham lai);

- Chi cyc Thi hanh an dan sy huyén HV (dé thi

hanh);

- Céc duong sy (theo dia chi); ‘ Tran Quédc Cuong

- Luu: Phong Giam doc kiém tra II va ho so

Vu an.






, ﬁ ~ HOIDPONG XET XU
CAC THAM PHAN THAM PHAN — CHU TQA PHIEN
TOA

Truong Minh Tudn  Nguyén
Cuodng
Lé Phwéc Thanh
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