TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Poc 1ap — Tu do — Hanh phiic

Ban 4n s6: 73/2021/DS-PT
Ngay 09 — 3 — 2021
VIV yéu cau tuyén b vin ban cong ching
v hiéu; yéu cau huy gidy chang nhan
quyén sir dung dét va chia thira ké; yéu
cau cong nhan quyén s& hitu tai san.

NHAN DANH
NUGOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xir phiic tham gom co:

Tham phan - Chii toa phién toa: Ong Db Pinh Thanh

Cdc tham phén: Ong Pham Vin Céng

Ba Binh Ngoc Thu Huong

- Thu ky phién toa: Ba Phan Thanh Trlc — Thu ky Toa an nhan dan cap
cao tai Thanh phé H6 Chi Minh.

- Pai di¢n Vién kiém sdt nhan din cdp cao tai Thanh phé Hé Chi
Minh tham gia phién toa: Ong Nguyén Vin Pic — Kiém sat vién.

Ngay 09 thang 3 nam 2021 tai try s& Toa &n nhan dan cap cao tai Thanh
phd H6 Chi Minh xét xtr phiic tham c6ng khai vu an dan su phuc tham thu 1y s6:
528/2020/TLPT-DS ngay 29 thang 10 nim 2020 vé yéu cau tuyén bd vin ban
cong ching vo hiéu; yéu cau hiy gidy chimg nhan quyén st dung dat va chia
thira ké; yéu cau cong nhin quyén sé hitu tai san.

Do Ban an dan su so tham sb: 496/2020/DS-ST ngay 27 thang 4 nim
2020 ctia Toa an nhan dan Thanh phd HO Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xt phic tham sé: 121/2021/QP-PT
ngay 28 thang 01 nam 2021; gira cac duong su:

- Neuyén don: Ong Nguyén Vin C, sinh nim 1991; dia chi: S6 93/124
BV, Phuong 5, Quan 5, Thanh phé H6 Chi Minh, (vang mat).

Ngueoi dai dién theo iy quyén cia nguyén don (theo Gidy ty quyén ngay
31/8/2017): Ba Pham Thi Nguyét N, sinh nam 1965, (c6 mat).

- Bj don: Phong cdng chtng sb 2, Thanh phé H6 Chi Minh.



Nguoi dai dién theo uy quyén cua bi don (theo Gidy uy quyén ngay
30/12/2020): Ong L& Ngoc T — Pho Trudng Phong cong chiing s6 2 Thanh phé
H6 Chi Minh; dia chi: S6 94-96 NQ, Phuong 7, Quan 5, Thanh phd Hb Chi
Minh, (c6 don xin xét Xir ving mat).

- Nhitng ngueoi ¢é quyen loi, nghia vu lién quan:

1. Ba Nguy3n Thi M, sinh nim 1950; dia chi: S6 13 NT, phuong BT,
Quan 1, Thanh phé H6 Chi Minh, (ving mdt).

Nguweoi dai dién theo 1y quyén cua ba M (theo Gidy ty quyén ngay
14/5/2018): Ba Tang Thi C, sinh nam 1955, (c6 mat).

2. Ba Nguyén Thi Hong S, sinh nam 1957; dia chi: S6 93/124 BV,
Phuong 5, Quan 5, Thanh ph H6 Chi Minh, (vang mat);

Ngueoi dai dién theo 1y quyén cua ba S (theo Gidy uy quyén ngay
14/5/2018): Ba Tang Thi C, sinh nam 1955, (c6 mat).

3. Ba Nguyén Thi Huynh H, sinh nam: 1964; dia chi: S6 05 NT, Phuong
2, Quan 5, Thanh phé H6 Chi Minh, (c6 mat).

Nguoi dai dién theo iy quyén cia ba H (theo Gidy uy quyén ngay
06/8/2019): Ong Ly Vin B, sinh nam: 1969; Bia chi: 192/6 Bui Vian Ba, phuong
Tan Thuan Pong, Quan 7, Thanh phé H6 Chi Minh, (c6 mat).

4. Ba Tang Thi C, sinh nam: 1955; dia chi: S6 615 NT, Phuong 11, Quan
5, Thanh phb H6 Chi Minh, (c6 mat).

5. Ong Nguyén Vian TH, sinh ndm 1995; dia chi: S6 551/128 LVK, Khu
phd 7, phuong HT, Quan 12, Thanh phd H6 Chi Minh, (vang mat).

Ngueoi dai dién theo 4y quyén cua 6ng TH (theo Giay uy quyén ngay
02/8/2019): Ba Nguyén Thi C1, sinh nim 1993; dia chi: S6 27/20 CH, Phuong
4, quan TB, Thanh phé H5 Chi Minh, (c6 mat).

6. Ba Pham Thi Nguyét N, sinh nim 1965; dia chi: S6 93/124 BV,
Phuong 5, Quan 5, Thanh phd H6 Chi Minh, (c6 mat).

7. Uy ban nhan dan Quan 5, Thanh phé H6 Chi Minh.

Ngueoi dai dién theo iy quyén (theo Gidy ay quyén ngay 02/3/2021): Ba
Nguyén Thi Lan P — Trudng Phong Tai nguyén va Moi tredng Quan 5; dia chi:
S6 203 ADV, Phuong 8, Quan 5, Thanh phd H6 Chi Minh, (c6 mat).

- Nguoi khang céo:

+ Nguyén don 6ng Nguyén Vin C;



+ Ngudi ¢d quyén loi, nghia vu lién quan ba Pham Thi Nguyét N, 6ng
Nguyén Vian TH va ba Ting Thi C.

NOI DUNG VU AN

- Nguyén don éng Nguyén Vian C va ngwoi dai dién theo 1y quyén ciia
ong C la ba Pham Thi Nguyét N trinh bay:

Can nha s 93/124 BV, Phuong 5, Quan 5, Thanh phd H6 Chi Minh (sau
day goi tit 1a can nha s 93/124 BV) c6 ngudn goc cia éng Tang Van NG (chét
nam 2001) va ba Nguyén Thi CH (chét nam 2016). Ong Ngau, ba CH chét
khong dé lai di chuc; 6ng NG va ba CH c6 05 ngudi con gom: ba Nguyén Thi
M, ba Nguyén Thi Hong S, ba Tang Thi C, ba Nguyén Thi Huynh H va 6ng
Nguyén Vin U (la cha ciia ong Nguyén Vin TH va 6ng Nguyén Vin C). Khi ba
CH chét, ba Tang Thi C giit ban chinh toan bd gidy to cia cian nha. Ngay
21/11/2016, ba M, ba S, ba C va ba H tién hanh Iap Vin ban thoa thuan phan
chia di san thira ké tai Phong cong chtng sé 2, Thanh phé Ho Chi Minh. Qua
trinh ké khai, ba M, ba S, ba C va ba H khai 6ng Nguyén Vin U trudc khi chét
song doc than, khong c6 vg con. Trong khi do, thuc té 6ng U cé hai nguoi con la
6ng Nguyén Vin C va 6ng Nguyén Vin TH.

Do Phong cong chiing s6 2 1ap Vin ban thoa thuan phan chia di san thira
ké néu trén thiéu nguoi thira ké thé vi 1a cac con cia 6ng U, nén dng Nguyén
Vin C yéu cau huy Vin ban thoa thuan phan chia di san ngay 21/11/2016 1ap tai
Phong cong ching s 2, hay Gidy chiing nhan quyén sir dung dét, quyén sé hitu
nha & va tai san khac gan lién véi dat sé CH13157 ngay 30/3/2017 do UBND
Quan 5 cap cho ba Tang Thi C, hity hop dong mua ban gitta ba C va ba Nguyén
Thi Huynh H, hay phan cap nhat sang tén tir tén cha s hiru 1a ba C sang tén ba
H va yéu cau chia thira ké cho dng C duoc nhan 1/2 cin nha, khéng dong y nhan
bang tién;

Hién nay, nha ndy c6 6ng C va ba Pham Thi Nguyét N sinh sdng, ngoai
ra khdng con ai khac sinh séng & day. Ong C xac dinh gié tri phan tai san la nha
xay dung trén dat dang tranh chip tri gia 50.000.000 dong, gia dat 110.000.000
d6ng/m? theo bién ban dinh gia ctia hoi dong dinh gid vé phan dat, con phan gia
tri nha do duong su tu thoa thuan. Dé nghi Toa &n cin cit vao gia nha va dat nay
dé xét xtr, phan chia di san thira ké.

- Bj don Phong cong ching sé 2, c6 nguwoi dai dién theo 11y quyén la ong
L& Ngoc T trinh bay tai Ban ty khai ngay 22/11/2017:

Tai thoi diém cong chimg, nguoi yéu cau cong chimg da xuat trinh day
da gidy to chiing minh quyén so hitu, quyén sir dung tai san, gidy to vé nhan
than va ho tich cua ngudi dé lai di san va ngudi huong di san phu hop véi quy
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dinh caa Luat Cong ching nam 2014 va cac quy dinh phap luat co lién quan.
Cong ching vién da tiép nhan hd so va thuc hién niém yét viéc thu Iy cong
ching van ban thoéa thuan phan chia di san theo dtng trinh ty, tha tuc ciaa Luat
cong chang. Trong thoi han 15 ngay niém yét theo quy dinh cua Luat Cong
ching tai UBND Phuong 11 va Phuong 5, Quan 5, Phong Cong chang s6 2
khong nhan duoc bat ky khiéu nai, t cao nao vé viéc bo sot, gidu giém nguoi
dugc huang di san va nguoi duoc thira ké di san néu trén. Do do, can ctr vao yéu
cau cdng chuang va su ty nguyén cua ngudi yéu cau céng chimg trén co sé quy
dinh cua phap luat, Cong ching vién da thuc hién thu tuc cong ching van ban
thoa thuan phan chia di san theo trinh tu, thu tuc quy dinh.

V& viéc yéu cau tuyén b van ban cong chang la vo hiéu caa nguyén don
can ctr khoan 1 Diéu 687 Bo luat Dan sy nim 2005 khi xuat hién nguoi thira ké
méi quy dinh nhu sau: Trwong hop déa phan chia di san ma xudt hién ngueoi thira
ké méi thi khong thuc hién viéc phan chia lai di san bdng hién vat nhung nhimng
nguoi thira ké da nhdn di san phdi thanh todn cho nguoi thira ké méi mét khodn
tien twong 1ng véi phdan di san cia nguwoi do tai thoi diém chia thira ké theo ty 16
tirong 1ng véi phan di san da nhan trie treong hop cé thda thudn khdc. Vi vay,
trong truong hop nay, Phong cong ching s6 2 nhan thy yéu cau cia nguyén
don 1a chua phu hop véi quy dinh néu trén.

- Nguroi ¢6 quyén loi, nghia vu lién quan ba Tang Thi C trinh bay:

Cin nha sb 93/124 BV c6 ngudn gbc cua ong Tang Van NG (chét nam
2001) va ba Nguyén Thi CH (chét nam 2016). Ong NG, ba CH chét khong dé lai
di chuc; dng NG va ba CH ¢6 05 ngudi con gdm: ba Nguyén Thi M, ba Nguyén
Thi Hong S, ba Tang Thi C, ba Nguyén Thi Huynh H va 6ng Nguyén Vin U. Ba
C khong thira nhan 6ng U la cha cta 6ng TH va ong C.

Ngay 21/11/2016, ba M, ba S, ba C, ba H tién hanh 1am tha tuc khai
nhan di san thira ké ddi véi nha va dét tai dia chi s6 93/124 BV. Tai Van ban
thoa thuan phan chia di san sé 26056 ngay 21/11/2016, ba M, ba H va ba S da
thoa thuan tang cho tai san duoc nhan thira ké ctia 6ng NG va ba CH ting cho ba
Tang Thi C. Theo d6, ba C duwoc UBND Quan 5, Thanh phd Ho Chi Minh cép
Gidy chtng nhan quyén st dung dat, quyén sé hitu nha & va tai san khac gan
lien véi dat s6 CH13157 ngay 30/3/2017.

Sau d6, ba Tang Thi C da chuyén nhuong nha dat sb 93/124 BV cho ba
Nguyén Thi Huynh H theo Hop d6ng chuyén nhuong quyén st dung dat sb
07853 ngay 05/4/2017 duoc lap tai Phong cong ching sé 2, Thanh phé Hb Chi
Minh véi gia chuyén nhuong la 01 ty ddng, ba C dd nhan day du tién. Ngay



24/4/2017, Chi nhanh Van phong ding ky dat dai Quan 5 da dang ky cap nhat
tén chi s& hiru cho ba Nguyén Thi Huynh H.

Viéc nguyén don trinh bay, vao khoang nim 2017, cac ddng thira ké cua
6ng NG va ba CH c6 thuong luong véi ba N, 6ng C va dng TH vé viéc thoa
thuan phan chia di san thira ké d6i v6i 02 can nha gdm: cin nha sé 93/124 BV
va can nha s6 615 NT, Phuong 1, Quéan 5, Thanh phd Ho Chi Minh véi noi dung
cin nha s6 615 NT, Phuong 1, Quan 5, Thanh phé HO Chi Minh 1a cia ba S, ba
C, ba M va ba H nhan, con can nha 93/124 BV thi ba N, 6ng TH va éng C duoc
&, 1a khong co that va cac ddng thira ké khong dong ¥ phan chia bat ky tai san
nao.

Ba C khong dong ¥ voi toan bd yéu cau ciia nguyén don 6ng Nguyén
Vin C va yéu cau doc 1ap ctia ngudi co quyén loi, nghia vu lién quan 13 ong
Nguyén Vian TH.

Ba C dé nghi ba N, 6ng TH va éng C giao lai nguyén trang cin nha
93/124 BV cho ba Nguyén Thi Hong H do ba H 1a nguoi dung tén trén gidy
ching nhan.

Pong ¥ véi v kién cua nguyén don xac dinh gia tri phan tai san 1a nha
xay dung trén dat dang tranh chap tri gia 50.000.000 dong, gia dat 110.000.000
déng/m% Dé nghi Toa can cir gid nha dat ndy dé xét xir, phan chia di san thira
ké. Ba C dong y c6 trach nhiém thanh toan toan bd cho dong thira ké phét sinh
méi (néu cd) twong Ung voi tri gia ky phan thira ké méi phat sinh dwoc nhén.
Khéng yéu cau ba M, ba S va ba H cung c6 trach nhiém thanh toan toan bo cho
dong thira ké phat sinh méi. Pong thoi, ba C yéu cau giit nguyén Vian ban thoa
thuan phan chia di san ngay 21/11/2016 lap tai Phong Cong chiing s6 2, Thanh
phé hé Chi Minh; Giay chang nhan quyén sir dung dat ¢, quyén s hitu nha ¢ va
tai san khac gén lién véi dat s6 CH13157 ngay 30/3/2017 do UBND Quan 5 cap
cho ba Tang Thi C; phan cdp nhat sang tén chu sé hiru ba Nguyén Thi Huynh H
vao ngdy 24/4/2017; Hop dong mua ban s6 07853 ngay 05/4/2017 1ap tai Phong
Cong chimg s6 2, Thanh phé HO6 Chi Minh gita ba Tang Thi C va ba Nguyén
Thi Huynh H va giao toan bd can nha 93/124 BV, Phuong 5, Quan 5, Thanh phé
Ho6 Chi Minh cho ba Nguyén Thi Huynh H tron quyén sé hitu theo Gidy chang
nhan quyén st dung dat, quyén sé hitu nha ¢ va tai san khac gan lién véi dat s6
CH13157 da dang ky cap nhat tén chu sé hiru cho ba Nguyén Thi Huynh H ngay
24/4/2017.

- Nguoi c6 quyén loi, nghia vu lién quan ba Nguyén Thi Hupnh H 4y quyén
cho ong Ly Van D trinh bay:



Ba H xéc dinh, vé ngué)n gé)c can nha, viéc ké khai di dan thira ké, tang
cho di san thira ké va mua ban, chuyén nhuong nha 93/124 BV tir ba Tang Thi C
sang cho ba H nhu ba C trinh bay la dung.

Ngay 14/5/2018, ba H c6 don yéu cau doc lap yéu cau: Cong nhan ba H
la chu sé hiru can nha sé 93/124 BV; budc nhitng ngudi cu tra bat hop phap
trong cin nha sb 93/124 BV la 6ng Nguyén Vin C, 6ng Nguyén Van TH, ba
Pham Thi Nguyét N va nhimg nguoi c6 mat bat hop phap trong cin nha nay
phai tra lai cin nha nay cho ba H. Ddi véi yéu cau cua nguyén don thi baH co y
kién nhu ba C, khong ddng ¥ toan bd yéu cau cua nguyén don. Viée nguyén don
trinh bay van dé giira nguyén don va cac dong thira ké ba N, ba C, ba S, ba M
thoa thuan vé viéc 6ng C, 6ng TH va ba N duoc & trong cin nha 93/124 BV I
khéng co6 that va cac dong thira ké khong déng y phan chia bat ky tai san nao.

Ba H ciing khong ddng ¥ v&i yéu cau doc 1ap cua ngudi c6 quyén loi,
nghia vy lién quan 1a 6ng Nguyén Vin TH.

Ba H dong y voi ¥ kién cta nguyén don xac dinh gia tri phan tai san la
nha xay dung trén dat dang tranh chap tri gia 50.000.000 dong, gia dat
110.000.000 dong/m?. Bé nghi Toa can clr gia nha dat nay dé xét xir, phan chia di
san thira ké.

Ba H co yéu cau doc 1ap 1a cong nhan cho ba H dugc toan quyén so hitu
d6i v6i can nha 93/124 BV theo Gidy ching nhan quyén sir dung dat, quyén so
hitu nha ¢ va tai san khac gan lién véi dat s6 CH13157 da dang ky cap nhat tén
chu s¢ hiru cho ba H ngay 24/4/2017; budc 6ng C, 6ng TH va ba N tra lai can
nha nay cho ba H, yéu cau ba C c6 trach nhiém tra lai cho dong thira ké so tién
tri gia ky phan thira ké d6i voi thira ké méi phat sinh;

- Ngueoi c6 quyén loi, nghia vu lién quan ba Nguyén Thi Hong S trinh
bay: Ba S xac dinh, vé ngudn gbc cin nha, viéc ké khai di san thira ké, ting cho
di san thira ké va mua ban, chuyén nhuong nha 93/124 BV tir ba Tang Thi C
sang cho ba H nhu ba C trinh bay 1a ding. Déi véi yéu cau ctia nguyén don, ba S
c¢6 ¥ kién nhu ba C. Ba S khong dong ¥ toan bd yéu cau cia nguyén don. Viée
nguyén don trinh bay van dé giita nguyén don va cac dong thira ké ba N, ba C,
ba S, ba M thoa thuan vé viéc 6ng C, 6ng TH va ba N dugc & trong cin nha
93/124 BV 14 khong c6 that va cac dong thira ké khong dong ¥ phan chia bat ky
tai san nao.

Pong thoi, ba S khong dong ¥ véi yéu cau doc 1ap cia ngudi cd quyén
loi, nghia vu lién quan 1a 6ng Nguyén Vin TH.



Ba S dong y voi y kién ciia nguyén don xac dinh gia tri phan tai san 1a nha
xay dung trén dat dang tranh chap tri gia 50.000.000 dong, gia dit 110.000.000
d6ng/m?. D& nghi Tda cin cr gia nha dat ndy dé xét xir, phan chia di san thira ké.

Ba S khong dong ¥ hity Vian ban thoa thuan phan chia di san thira ké 1ap
tai Phong cong chang s6 2, khong dong ¥ hity gidy chimg nhan, ba S yéu cau ba
C c6 trach nhiém thanh toan cho dong thira ké phat sinh méi néu c6 twong tng
v6i tri gia ky phan thira ké méi phét sinh duge nhan. Ba S yéu cau giir nguyén
Vian ban thoa thuan phan chia di san ngay 21/11/2016 lap tai Phong Cong ching
s6 2, Thanh phé H6 Chi Minh; Gidy chang nhan quyén sir dung dat ¢, quyén so
hitu nha & va tai san khac gan lién voi dat s CH13157 ngay 30/3/2017 do
UBND Quan 5 cap cho ba Tang Thi C; cip nhat sang tén chii s¢ hitu ba Nguyén
Thi Huynh H vao ngay 24/4/2017; Hop ddng mua ban s6 07853 ngay 05/4/2017
lap tai Phong Cong ching s6 2 Thanh phé H6 Chi Minh gitta ba C va ba H va
d6ng y giao toan b cin nha 93/124 BV cho ba Nguyén Thi Huynh H tron quyén
so hitu theo Gidy chuang nhan quyén sir dung dat, quyén sé hitu nha ¢ va tai san
khac gan lién véi dat s6 CH13157 da dang ky cap nhat tén cha sé hitu cho ba H
ngay 24/4/2017.

- Nguoi ¢é quyén loi, nghia vu lién quan ba Nguyén Thi M iy quyén cho
ba Tang Thi C trinh bay:

Ba M dong ¥ voi 1oi khai ctia ba C 1a dang. Ba M khdng dong ¥ huy Vin
ban thoa thuan phan chia di san thira ké 1ap tai Phong Cong ching s6 2, khong
déng ¥ hay gidy ching nhan, ba M yéu cau ba C c6 trach nhiém thanh toan cho
dong thira ké phat sinh moi néu co tuong ung véi tri gia ky phan thira ké méi
phat sinh dugc nhan.

Ba M yéu cau giit nguyén Vian ban thoa thuan phan chia di san ngay
21/11/2016 lap tai Phong Cong chiing s6 2, Thanh phd HO Chi Minh; Gidy
ching nhan quyén st dung dat &, quyén so hiru nha ¢ va tai san khac gan lién
véi dat s6 CH13157 ngay 30/3/2017 do UBND Quén 5 cap cho ba Tang Thi C;
cap nhat sang tén chu sé hiru ba Nguyén Thi Huynh H vao ngay 24/4/2017; Hop
d6ng mua ban s6 07853 ngay 05/4/2017 1ap tai Phong Cong ching s6 2, Thanh
phd Ho6 Chi Minh giita ba C va ba H va dong ¥ giao toan bd can nha 93/124 BV
cho ba Nguyén Thi Huynh H tron quyén s& hiru theo Gidy chung nhan quyén sir
dung dét, quyén s¢ hitu nha & va tai san khac gan lién véi dat s6 CH13157 da
dang ky cap nhat tén chua so hiru cho ba H ngay 24/4/2017.

Podng ¥ v6i ¥ kién cta nguyén don xac dinh gid tri phan tai san 1a nha xay
dung trén dat dang tranh chip tri gia 50.000.000 ddong, gia dat 110.000.000
d6ng/m?. D& nghi Toa cin cir gia nha dat nay dé xét xir, phan chia di san thira ké.
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- Nguwoi ¢é quyén loi, nghia vu lién quan dng Nguyén Van TH ity quyén
cho ba Nguyén Thi C trinh bay:

Ong TH dong ¥ véi trinh bay cua ong C 1a ding. Cin nha s 93/124 BV
1a di san ctia 6ng ba ndi cua 6ng TH (6ng Tang Van NG, chét nam 2001 va ba
Nguyén Thi CH, chét nim 2016) dé lai. Khoang nim 2017, cac dong thira ké
ctia 6ng NG va ba CH co thuong lugng v6i ba N, 6ng C va 6ng TH vé viéc thoa
thuan phan chia di san thira ké d6i v6i 02 can nha gdm: cin nha sé 93/124 BV
va can nha s6 615 NT, Phuong 1, Quan 5, Thanh phd HO Chi Minh. Theo do,
thoa thuan cin nha sd 615 NT 1a cua ba S, ba C, ba M va ba H nhan; con can
nha 93/124 BV, ba N, 6ng C va 6ng TH dugc nhéan, nhung chi thoa thuan miéng,
khong c6 van ban.

Cha caa 6ng TH 1a 6ng Nguyén Van U chét nim 2014 khong dé lai di
chtc. Ong U ¢6 hai ngudi con 13 dng Nguyén Vian C va 6ng Nguyén Van TH.
Nay 6ng TH xac dinh yéu cau doc 1ap: Yéu cau Toa an phan chia di san thira ké
cho 6ng TH duoc hudng toan bd cin nha 93/124 BV néu Toda an khong chap
nhan yéu cau ndy thi éng TH ciing yéu cau dugc nhan toan bo cin nha va tra lai
gia tri can nha bang tién cho cac dong thira ké khac; yéu cau hiy Vin ban thoa
thuan phéan chia di san ngay 21/11/2016 Iap tai Phong Cong chiing sb 2 va hiy
Gidy chtng nhan quyén st dung dat, quyén sé hitu nha & va tai san khac gan
lién véi dat s6 CH13157 ngay 30/3/2017 do UBND Quan 5 cp cho ba Tang Thi
C, hity phan cap nhat sang tén tir tén chi s& hitu 14 ba Tang Thi C sang tén ba
Nguyén Thi Huynh H va yéu cau chia thira ké, hay hop dong mua ban giita ba
Ting Thi C va ba Nguyén Thi Huynh H.

Hién nay nha nay c6 6ng C va ba N sinh song, ong TH van thuong
xuyén di vé nha nay dé thuc hién viéc tho cung to tién, ngoai ra khong con ai
khac sinh séng & day. Ong TH déng v vai v kién cta nguyén don xéac dinh gia tri
phan tai san 1a nha xay dung trén dit dang tranh chép tri gia 50.000.000 ddng,
gia dat 110.000.000 déng/m? theo bién ban dinh gia cta hoi dong dinh gia vé
phz‘in dét, con ph?m gia tri nha do duong su tu théa thuan. pé nghi Toa an can ctr
gia nha dat nay dé xét xu, phan chia di san thira ké.

Tai phién toa so tham, nguoi dai dién theo uy quyén cta ong TH trinh
bay, 6ng TH yéu cau duoc chia thira ké d6i v6i cin nha s6 93/124 BV, Phuong
5, Quan 5, Thanh phé H6 Chi Minh.

- Nguoi c6 quyén loi, nghia vu lién quan ba Pham Thi Nguyét N trinh
bay: Nam 1990, ba N 14p gia dinh v6i 6ng Nguyén Vin U; 6ng U 1a con cua 6ng
Tang Van NG va ba Nguyén Thi CH. Nam 2014 6ng U chét, ba N va éng U c6
02 con chung 1a Nguyén Van TH va Nguyén Vian C. Nam 2001 6ng NG chét,
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nam 2016 ba CH chét, ong NG va ba CH chét khong 1ap di chac. Can nha sb
93/124 BV la cua ba CH va dng NG tao 1ap, ké tir khi 14p gia dinh véi 6ng U
dén nay ba N va cac con ba N & trong nha nay. Nay ba N yéu ciu cac dong thira
ké tra lai s6 tién ba N da stra chira nha ké tir khi ¢ cho dén nay 1a 100.000.000
(mot tram triéu) dong. Viéc stra chita nha ctia ba N vao khoang nim 1994 —
1995, sira tang limg, lop mai, nang nén khoang 100.000.000 (mdt tram triéu)
d6ng khong xin phép co quan c6 tham quyén, c6 6ng NG va ba CH déng ¥
nhung khéng c6 chtng ctr cung cip duoc, ba N s& cung cip hop dong stra chira
nha trong thoi han 15 ngdy, néu qua thoi han nay ma ba khéng cung cip dugc
thi coi nhu ba N khong c6 chimg ctr vé viéc stra chita. Hién nay nha c6 ba N va
6ng C &, khong con ai sinh song tai nha nay. Ba N dong ¥ véi ¥ kién ciia nguyén
don x4c dinh gia tri phan tai san 1a nha x4y dung trén dat dang tranh chap trj gia
50.000.000 dong, gia dat 110.000.000 dong/m? va dé nghi Toa cin ctr gia nha dat
nay dé xét xir, phan chia di san thira ké.

- Nguwoi ¢6 quyén loi, nghia vu lién quan Uy ban nhan dan Qudn 5,
Thanh phé Hé Chi Minh sy quyén cho 6ng Pham Duy Khang trinh bay:

Xin vang mit trong trong qua trinh t6 tung, cac budi lam viéc, phién hop
kiém tra viéc giao nop, tiép can, cong khai chung cir va hoa giai, xét xir tai Toa
an nhan dan Thanh phd H6 Chi Minh va Toa an nhan dan cac cap.

Tai Bdn én dan sw so tham sé: 496/2020/DS-PT ngay 27/4/2020, Toa &n
nhdn dan Thanh phé Hé Chi Minh dd quyét dinh:

1. Pinh chi giai quyét dbi v6i yéu cau khoi kién cia nguyén don ong
Nguyén Vin C yéu cau tuyén bd vin ban céng ching vo hiéu ddi véi bi don
Phong cong ching s6 2, Thanh phé H6 Chi Minh.

2. Chap nhan mot phan yéu cau doc 1ap ciia ong Nguyén Vin TH va ba
Nguyén Thi Huynh H vé viéc "Yéu cau huy gidy ching nhan va chia thira ké;
Yéu cau cong nhan quyén sé hitu tai san".

3. Gilr nguyén Van ban thoa thuan phan chia di san ngay 21/11/2016 lap
tai Phong cong chang s6 2, Thanh phd hé Chi Minh; Gidy chting nhan quyén sir
dung dat &, quyén so hitu nha & va tai san khac gan lién véi dat s6 CH13157
ngay 30/3/2017 do UBND Quan 5 cap cho ba Tang Thi C; cap nhat sang tén chil
so hitu ba Nguyén Thi Huynh H vao ngiy 24/4/2017; Hop dong mua ban s
07853 ngay 05/4/2017 lap tai Phong cong chimg sb 2 Thanh phdé H6 Chi Minh
giira ba Ting Thi C va ba Nguyén Thi Huynh H.

4. Xac dinh di san ddi véi nha dat s6 93/124 BV, Phuong 5, Quan 5,
Thanh phé H6 Chi Minh:



- Di san cua 6ng Tiang Van NG chét naim 2001 dé lai 13 1/2 nha dat s6
93/124 BV, Phuong 5, Quan 5, Thanh phé H6 Chi Minh twong tng
2.310.000.000 : 2 = 1.155.000.000 dong. Nhimng ngudi duge huong thira ké gdm
vo 12 ba Nguyén Thi CH (chét nim 2016), con 1a ba Nguyén Thi M, ba Tang Thi
C, ba Nguyén Thi Hong S, ba Nguyén Thi Huynh H, 6ng Nguyén Vin U (chét
nam 2014).

- Di san cta ong Nguyén Van U chét nam 2014 dé lai 1a phan cia 6ng U
dugc huong cua 6ng NG 13 1/6 cta 1/2 nha dat sé 93/124 BV, Phuong 5, Quan
5, Thanh phé H5 Chi Minh twong tmg (2.310.000.000 : 2) : 6 = 192.500.000
dong. Nhitng nguoi duoc hudng thira ké gdbm me 1a ba Nguyén Thi CH (chét
niam 2016) cling cac con 1a 6ng Nguyén Vin C va éng Nguyén Vin TH.

- Di san cta ba Nguyén Thi CH chét nim 2016 d¢ lai 1a 1/2 nha dat s6
93/124 BV, Phuong 5, Quan 5, Thanh phé H6 Chi Minh, phian ba CH duoc
hudng thira ké ciia 6ng NG 1a 1/6 caa 1/2 nha dat s6 93/124 BV, Phuong 5,
Quan 5, Thanh phé H6 Chi Minh, phan ba CH duogc huéng ctia éng U 14 1/3 cua
1/6 cta 1/2 nha dat sé6 93/124 BV, Phuong 5, Quan 5, Thanh phé Ho Chi Minh
tuong Gng tong cong (2.310.000.000 : 2) + [(2.310.000.000 : 2) : 6] +
(192.500.000 : 3) = 1.411.667.000 dong. Nhimg ngudi dugc hudng thira ké
gdm con 1a ba Nguyén Thi M, ba Tang Thi C, ba Nguyén Thi Hong S, ba
Nguyén Thi Huynh H, 6ng Nguyén Vin U (chét nim 2014) nén con 1a 6ng
Nguyén Vin C va 6ng Nguyén Vin TH duoc huong thira ké thé vi.

- Xac dinh ba Nguyén Thi M, ba Tang Thi C, ba Nguyén Thi Hong S, ba
Nguyén Thi Huynh H mdi nguoi dugc huong 1/6 di san thira ké ctia ong NG
chét dé lai va 1/5 di san thira ké ctia ba CH chét dé lai, twong tmg 192.500.000 +
282.333.400 = 474.833.400 dong. Ba Nguyén Thi M, ba Nguyén Thi Hong S, ba
Nguyén Thi Huynh H da thoa thuan giao phan di san thira ké ma ba S, ba M, ba
H duoc hudng cho ba Tang Thi C nhén.

Ong Nguyén Vin C va ong Nguyén Vian TH mdi nguoi duge hudng 1/2
phan di san thira ké ma 6ng U dugc hudng ciia dng NG va 1/2 phan di san thira
ké thé vi ma 6ng C va 6ng TH dugc huong cua ong U tir ba CH, tuong ting
64.167.000 + 141.166.700 = 205.333.700 dong.

5. Giao toan bd nha dat s6 93/124 BV, Phuong 5, Quan 5, Thanh phé Ho
Chi Minh cho ba Tang Thi C tron quyén s& hitu dé ba C chuyén nhuong cho ba
Nguyén Thi Huynh H. Ba Tang Thi C c¢6 trach nhiém thanh toan lai cho dong
thira ké 1a 6ng Nguyén Vian C va ong Nguyén Vian TH mdi ngudi dugc nhan sb
tién 205.333.700 dong.
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6. Ba Tang Thi C c6 trach nhiém thanh toan phan gia tri tai san xay dung
trén dat 1a 50.000.000 dong cho ba Pham Thi Nguyét N dwoc nhén.

7. Budc nhitng ngudi dang cu tra sinh song tai nha 93/124 BV, Phuong
5, Quan 5, Thanh phé H6 Chi Minh gom: Ba Pham Thi Nguyét N va nhiing
ngudi phét sinh khac (néu c6) giao tra lai nguyén trang nha dat s6 93/124 BV,
Phuong 5, Quan 5, Thanh phé H6 Chi Minh cho ba H ngay khi ba C thanh toan
da cho ong TH va 6ng C mdi nguoi nhan sb tién 1a 205.333.700 ddng, ba N
nhén s tién 50.000.000 dong tai co quan thi hanh 4n dan su c6 thim quyén.

Ngoai ra, Toa an cip so tham con tuyén vé an phi dan sy so thim va
quyén khang cdo theo quy dinh phap luat.

Ngay 08/5/2020 va ngay 11/5/2020, cac duong su gobm 6ng Nguyén Vin
C, ba Pham Thi Nguyét N va ong Nguyén Van TH c6 don khang céo cung véi
ndi dung yéu cau Toa an cap phuc tham hity ban an so thAm va chuyén hd so
cho Toa an cip so tham giai quyét lai vu an theo thu tuc so thim vi Toa 4n cip
so tham d4 giai quyét vu an trai quy dinh phap luat, anh huéng nghiém trong dén
quyén va loi ich hop phap cua ba N, 6ng TH, 6ng C va cac duong su khac trong
vu an.

Ngay 06/5/2020, ba Tang Thi C c6 don khang céo khong dong y véi
phan ban 4n so tham da nhan dinh ba Tang Thi C va cac dong thira ké ty nguyén
giao tra cho ba Pham Thi Nguyét N s tién stra chita nha 13 50.000.000 dong va
tuyén budc ba C phai tra cho ba N sd tién ndy. Vi nhan dinh nhu vay 1a khéng
dung sy that, trai voi ¥ chi ciia ba Tang Thi C, giy thiét hai nghiém trong dén
quyén va loi ich hop phép ctia ba C nén yéu ciu Toa 4n cip phiic tham sira ban
an so tham vé phan nay, khoi phuc lai quyén va loi ich hop phac cua ba C.

Tai phién toa phiic tham:

Ba Tang Thi C rdt toan bg khang céo.

Ba Pham Thj Nguyét N sira doi, bd sung khang co yéu cau duoc hudng
cong strc dong gdp trong viée bao quan, gitt gin can nha s 93/124 BV véi sb
tién 100.000.000 dong. Ba Nguyén Thi Huynh H ty nguyén dong y hd trg du
100.000.000 dong cho ba Pham Thi Nguyét N ddi véi khoan tién cng sirc dong
gop trong viéc bao quan, gilt gin cin nha s6 93/124 BV, theo dung yéu cau
khéng cdo cua ba N.

Cac duong su gdm ong Nguyén Vian C va 6ng Nguyén Vin TH, c¢6
ngudi dai dién theo uy quyén tham gia phién toa trinh bay, van giir nguyén
khang céo yéu cau Toa an cdp phiic tham hiy ban an so thidm va chuyén hd so
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vu an cho Toa an cap so tham gidi quyét lai vu an theo thu tuc so tham véi céac
1y do nhu sau:

Toa an cap so tham tién hanh viéc dinh gia tai san tranh chdp khong
dang trinh ty, thu tuc theo quy dinh phap luat.

Ba Nguyén Thi Huynh H 1 nguoi da cung véi ba Nguyén Thi M, ba
Nguyén Thi Hong S va ba Tang Thi C 1ap Vin ban thoa thuan phén chia di san
ngay 21/11/2016 d6i voi nha va dat sé 93/124 BV, Phuong 5, Quan 5, Thanh
phé H6 Chi Minh. Trong d6, ba H, ba M va ba S da thoa thuan ting cho tai san
dugc nhan thira ké ctia 6ng NG va ba CH tir nha dat nay cho ba C. Theo d6, ba
Tang Thi C dugc UBND Quén 5, Thanh phé H6 Chi Minh cap Gidy chtng nhan
quyén st dung dat, quyén so hitu nha ¢ va tai san khac gan lién véi dat ngay
30/3/2017 dbi v6i can nha sé 93/124 BV. Sau d6, dén ngay 05/4/2017 ba C lai
1ap hop dong chuyén nhuong nha dat nay cho ba Nguyén Thi Huynh H, nén ba
H khOng phai 1a nguoi thr ba ngay tinh trong qua trinh thuc hién giao dich
chuyén nhuong nha dat néu trén. Qua dé6 c6 du co s dé cho rang, viéc Toa &n
cap so tham di xac dinh ba H 13 nguoi tht ba ngay tinh trong qua trinh thyc hién
giao dich chuyén nhugng nha dat tranh chap va 4p dung khoan 2 Diéu 133 B
luat Dan su nam 2015 quy dinh vé bao vé quyén loi ctia nguoi thir ba ngay tinh
khi giao dich vo hiéu dé giai quyét vu an nay 1a sai lam nghiém trong.

Viéc thu Iy va giai quyét yéu cau doc 1ap cua ba Nguyén Thi Huynh H
cling khéng duoc Toa an cip so tham tién hanh theo dung trinh t, thu tuc theo
quy dinh ctia phap luat, anh hudng dén quyén va loi ich hop phéap cua éng C,
ong TH va cac duong su khac.

Toa an cap so tham khong tuyén vo hiéu Vin ban thoa thuan phan chia
di san 1ap ngay 21/11/2016 tai Phong cong chuang s6 2, huy Gidy chung nhan
quyén str dung dat, quyén s& hitu nha & va tai san khac gan lién véi dat sb
CH13157 ngay 30/3/2017 do UBND Quan 5 cap cho ba Tang Thi C, huy hop
d6ng mua ban gitra ba C va ba Nguyén Thi Huynh H va huy phan cap nhat sang
tén chii s hitu tir ba C sang tén ba H dé chia thira ké bang hién vat d6i v6i nha
va dat s6 93/124 BV, Phuong 5, Quan 5, Thanh phé H6 Chi Minh cho 6ng TH
va ong C ciing 1a sai 1am nghiém trong trong viéc 4p dung phap luat giai quyét
vu an.

Kiém sat vién tham gia phién toa phic tham phdt biéu quan diém cia
Vién kiém sat doi véi viéc gidi quyét vu dn:

Vé viéc tudn theo phdp ludt t6 tung trong qud trinh gidi quyét vu dn &
giai doan phiic tham: Tham phan - Chu toa phién toa, Hoi dong xét xir va cac
duong su da thyc hién dung theo cac quy dinh cua Bo luat T tung dan su.
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Vé khdng C&0 ciia cdc dwong sw la ba Tang Thi C, ba Pham Thi Nguyét
N, éng Nguyén Vin TH va éng Nguyén Vin C:

Tai phién toa phuc thdm, ba Tang Thi C d3 ty nguyén rat toan bo khang
c40, nén dé nghi Hoi ddng xét xir phiic thAm dinh chi xét xtr phuc tham ddi voi
khang cao ctia ba C theo quy dinh tai diém b khoan 1 Piéu 289 cua Bo luat T
tung dan su.

Khang céo cua cac duong sy gom ong Nguyén Vian C va 6ng Nguyén
Vin TH 1a khong ¢6 co s, nén dé nghi Hoi dong xét xir bac khang cao cua ong
Cvaodng TH.

Chép nhan yéu cau khang cao ctia ba Pham Thi Nguyét N, stra ban an so
tham theo hudng ghi nhan su tu nguyén ciia ba Nguyén Thi Huynh H tai phién
toa phiic thAm vé viéc dong ¥ hd tro da 100.000.000 déng cho ba N ddi voéi
khoan tién cong strc dong gop trong viéc bao quan, giir gin cin nha sé 93/124
BV theo dung nhu yéu cau khang céo cia ba N.

NHAN PINH CUA TOA AN:

Pon khang cao cua cac duong sy gom ba Tang Thi C, ba Pham Thi
Nguyét N, ong Nguyén Van TH va ong Nguyén Vin C déu dugc ndp trong thoi
han va dung thu tuc theo quy dinh ctia phap luat nén hop I¢.

Tuy nhién, tai phién toa phuc tham, ba Tang Thi C da ty nguyén it toan
bo khang cdo, nén Hoi dong xét xir phuc thim théng nhat véi quan diém dé nghi
ctia Kiém sat vién tham gia phién toa, dinh chi xét xtr phiic tham d6i voi khang
céo cua ba C theo quy dinh tai diém b khoan 1 Piéu 289 cta B¢ luat T tung
dan su.

Tai phién toa phiic thim, ba Pham Thi Nguyét N sira d6i, bo sung khang
cédo yéu cau duoc hudng cong stc dong gop trong viée bao quan, gilt gin cin
nha sé 93/124 BV voi sb tién 100.000.000 dong. Xét viéc stra do6i, bd sung
khang c4o cta ba N nhu trén khong vuot qua pham vi khang céo ban dau nén
dugc xem xét theo thu tuc phic tham cung voi viéc xem xét khang cao cua 6ng
Nguyén Van TH va dng Nguyén Vian C nhu sau.

[1] Vé t6 tung:

[1.1] Toa &n cap so thadm di xac dinh ding quan hé phap luat tranh chip,
thu 1y va giai quyét vu an ding thdm quyén theo quy dinh cua Bo luat T6 tung
dan su.

[1.2] V& viéc x4c dinh tu cach nhitng nguoi tham gia t6 tung cia Toa an
cap so tham:
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Ngay 20/10/2017, dng Nguyén Vin C c¢6 don khai kién yéu cau huy Vin
ban thoa thuan phan chia di san 14p ngay 21/11/2016 tai Phong cong chtng sb 2,
hay Gidy ching nhan quyén sir dung dat, quyén so hitu nha & va tai san khac
gan lién véi dat s6 CH13157 ngay 30/3/2017 do UBND Quan 5 cap cho ba Tang
Thi C, hity hop dong mua ban giira ba C va ba Nguyén Thi Huynh H, huy phan
cdp nhat sang tén tir tén cha sé hitu 1a ba C sang tén ba H va yéu cau chia thira
ké nha va dat s6 93/124 BV cho 6ng C dugc nhan 1/2 cian nha nay, 6ng khéng
dong ¥ nhan bang tién. Sau khi c6 Quyét dinh dua vu 4n ra xét xir sd
1064/2020/QDXXST ngay 05/3/2020, ngay 12/3/2020 éng Nguyén Vin C c6
don rut toan bd yéu cau khéi kién. Can ct diém ¢ khoan 2 Piéu 217 B6 luat T6
tung dan su, Toa 4n cap so tham da dinh chi giai quyét dbi vaoi yéu cau khoi kién
ctia nguyén don 6ng Nguyén Vin C; dong thoi, can cir vao cac Diéu 217, 245
Bo luat T6 tung dan su thay doi dia vi t6 tung 6ng C va Phong cong chiing sé 2,
Thanh phd HO Chi Minh trd thanh nguoi ¢6 quyén loi, nghia vu lién quan trong
vu 4n vi 6ng Nguyén Vin TH va ba Nguyén Thi Huynh H van giit nguyén yéu
cau doc 1ap nén tré thanh nguyén don trong vu 4n, bi don 1a ba Nguyén Thi M,
ba Nguyén Thi Hong S va ba Tang Thi C, 1a dung quy dinh phép luat.

[2] Vé néi dung:

Sau khi nghién ctu cac tai li€u, ching ctr c6 trong hd so vu an duogc
tham tra tai phién toa, cin ctr vao két qua tranh luan va sau khi nghe y kién phat
biéu quan diém cua dai dién Vién kiém sat nhan dan cép cao tai Thanh phd Ho
Chi Minh, du co s¢ xac dinh:

[2.1] Can nha s6 93/124 BV, Phuong 5, Quan 5, Thanh phé H6 Chi
Minh c6 nguén gbc cua 6ng Tang Van NG (chét nam 2001) va ba Nguyén Thi
CH (chét nam 2016). Ong NG, ba CH chét khong dé lai di chuc; 6ng NG va ba
CH ¢6 05 ngudi con gom: ba Nguyén Thi M, ba Nguyén Thi Hong S, ba Tang
Thi C, ba Nguyén Thi Huynh H va 6ng Nguyén Vin U.

Ngay 21/11/2016, ba Nguyén Thi M, ba Nguyén Thi Hng S, ba Tang
Thi C va ba Nguy@n Thi Huynh H tién hanh lam thi tuc khai nhan di san thira ké
d6i véi nha va dat tai dia chi sb 93/124 BV; ciing tai Van ban thoa thuan phan
chia di san s6 26056 ngay 21/11/2016, ba M, ba H va ba S da thoa thuan ting
cho tai san duoc nhan thira ké ciia 6ng NG, ba CH ting cho ba Tang Thi C.
Ngay 30/3/2017, ba C dugc UBND Quan 5, Thanh phd H6 Chi Minh cap Gidy
chting nhan quyén sir dung dat, quyén sé hitu nha ¢ va tai san khac gan lién véi
dat s6 CH13157.

Ngay 05/4/2017, ba C chuyén nhuong nha dat sé 93/124 BV cho ba
Nguyén Thi Huynh H theo Hop dong chuyén nhuong quyén st dung dat sb
07853 ngay 05/4/2017 1ap tai Phong cong chiing s 2, Thanh phd H6 Chi Minh
Vvéi gia chuyén nhuong la 1.000.000.000 dong, ba C da nhan day du tién. Ngay
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24/4/2017, Chi nhanh Van phong ding ky dat dai Quan 5 da dang ky cap nhat
tén chi s& hitu cin nha nay cho ba Nguyén Thi Huynh H.

[2.2] Xét Van ban khai nhan di san thtra ké 1ap ngay 21/11/2016 d6i véi
nha dat s6 93/124 BV cuia ba Nguyén Thi M, ba Nguyén Thi Hong S, ba Ting
Thi C va ba Nguyén Thi Huynh H d3 xac dinh 6ng Nguyén Vian U chét nim
2014 khong co6 vo con, do d6 hang thira ké ciia 6ng NG va ba CH gom 04 ngudi
con la ba M, ba S, ba C va ba H 1a khong dtng thuc té. Vi tai Gidy khai sinh s6
80/KS quyén s6 01/1991 ngay 19/6/1991 va Gidy khai sinh s6 822/TH quyén sd
2/1996 ngay 17/8/1996 dang ky tai UBND Quan 8, Thanh phé H6 Chi Minh xac
dinh 6ng Nguyén Vin C va ong Nguyén Vin TH la con ctia 6ng Nguyén Vin U.
Qua d6 xét thdy, Van ban khai nhan thira ké nhu trén 1a thiéu nguoi thira ké di
san la cac con 6ng U la dng C va 6ng TH.

[2.3] Tai Van ban théa thuan phan chia di san 1ap ngay 21/11/2016 tai
Phong cdng ching sé 2, Thanh phé H6 Chi Minh, ba M, ba H va ba S da thoa
thuan tang cho phan tai san dugc nhan thira ké ciia ong NG, ba CH tang cho ba
Tang Thi C duoc nhin toan bd. Sau d6, ba C di chuyén nhuong nha dat so
93/124 BV cho ba Nguyén Thi Huynh H theo Hop ddng cong ching chuyén
nhuong quyén sir dung dat sé 07853 ngay 05/4/2017 dugc lap tai Phong cong
chtng sé 2, Thanh phé HO Chi Minh va Chi nhanh Vin phong dang ky dét dai
Quan 5 da dang ky cap nhat tén chu s¢ hitu cho ba H ngay 24/4/2017.

[2.4] Nhu vay la ba M, ba H, ba S va ba C da thuc hién xong viéc phan
chia di san thira ké, nhitng nguoi thira ké da nhan phan di san va ba M, ba H va
ba S di ting cho ba C nhan toan bo phan di san thira ké ma ba M, ba H va ba S
dugc huong thira ké ciia 6ng NG va ba CH. Sau d6, 6ng Nguyén Van C va ong
Nguyén Vin TH moéi dua ra céc tai liéu, chimg cir ching minh 6ng C va 6ng TH
1a con dé cua ong U. Pong thoi, ong Nguyén Van TH yéu cau dugc hudng phan
thira ké 1a toan bo nha dat sb 93/124 BV bang hién vat, néu Toa an khong chap
nhan yéu cau nay thi dng TH yéu cau duoc nhan toan bo can nha va tra lai gia tri
cin nha bang tién cho cac dong thira ké khéc.

Toa an cip so tham xac dinh 6ng C va 6ng TH la con 6ng U va ba N 1a
c6 can ctr. Tuy nhién, Toa an cap so tham khong thuc hién viéc phan chia lai di
san bang hién vat theo yéu cau cta ong TH 12 dung theo quy dinh phap luat tai
Diéu 687 Bo luat Dan sy 2005 tuong Gng Diéu 662 Bo luat Dan sy 2015 quy
dinh vé phan chia di san trong trudng hop c6 ngudi thira ké méi hodc co nguoi
thira ké bi bac bo quyén thira ké: “Truong hop da phdn chia di san ma xudt hién
nguoi thira ké méi thi khong thwc hién viéc phdan chia lai di san bcing hién vat,
nhung nhitng nguwoi thira ké dd nhdn di san phdi thanh todn cho nguwoi thira ké
madi mot khodn tién twong iing véi phan di san ciia nguoi dé tai thoi diém chia
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thira ké theo 1y 1¢ twong vmg véi phan di san da nhdn, triv truong hop c6 théa
thuan khac”.

[2.5] V& phan chia di san thira ké ctia Toa 4n cép so tham:

[2.5.1] Nha dat s6 93/124 BV duoc dinh gia dat 1a 110.000.000/m? x
21m? = 2.310.000.000 ddng theo Bién ban dinh gia ngay 24/12/2019. Sau khi
dinh gia, khong c6 duong su ndo khiéu nai hodc yéu cau dinh gia lai va cac
duong su con tu thdéa thuan théng nhét vé gia tri st dung con lai cua tai san xay
dung trén dat (nha) 1a 50.000.000 déng. Theo d6 xét thay, khang cao cua ong
Nguyén Vin C va 6ng Nguyén Van TH, do nguoi dai dién theo oy quyén tham
gia phién toa trinh bay, yéu cau Toa an cap phiic thim hay ban an so thim va
chuyén ho so vu 4n cho Toa an cip so tham giai quyét lai vu an theo thu tuc so
tham véi 1y do Toa an cip so tham tién hanh viéc dinh gi4 tai san tranh chap
Khong dting trinh tu, thu tuc theo quy dinh phap luat, 1a khong c0 co so.

[2.5.2] Ong Tang Vin NG (chét ndm 2001) khong dé lai di chlc, Toa an
cap so tham xac dinh phan di san ctiia 6ng NG 12 1/2 nha dat s6 93/124 BV duoc
chia déu cho cac dong thira ké gom ba Nguyén Thi CH (chét nim 2016), ba
Nguyén Thi M, ba Tang Thi C, ba Nguyén Thi Hong S, ba Nguyén Thi Huynh
H, 6ng Nguyén Vian U (chét nam 2014). Theo d6, ba CH, ba M, ba C, ba S, ba
H, 6ng U mdi ngudi duge hudng 1/6 ciia 1/2 nha dat s6 93/124 BV, tuong ung
(2.310.000.000 : 2) : 6 = 192.500.000 dong. Mic du, ba Pham Thi Nguyét N
séng chung nhu vo chong véi 6ng Nguyén Vian U tir ndim 1990 nhung khong
dang ky két hon nén Toa an cép so tham xac dinh hang thira ké thi nhét cua ong
U gém me 1a ba Nguyén Thi CH, con la 6ng Nguyén Vin C va 6ng Nguyén Vin
TH, mbi ngudi dugc hudng tuwong tmg 192.500.000 : 3 = 64.167.000 dong la
ding.

[2.5.3] Ba Nguyén Thi CH (chét nim 2016) khong dé lai di chiic nén
Tda an cdp so tham xac dinh phan di san ctia ba CH goém: 1/2 nha dit s6 93/124
BV, cing phan ba CH duoc hudng thira ké ctia 6ng NG 14 1/6 ciia 1/2 nha dat sd
93/124 BV va phan ba CH duoc hudng cua dng U 1a 1/3 ciia 1/6 cta 1/2 nha dat
s 93/124 BV tuong tmg téng cong (2.310.000.000 : 2) + [(2.310.000.000 : 2) :
6] + (192.500.000 : 3) = 1.411.667.000 dong la dung.

Hang thira ké thir nhat ctia ba Nguyén Thi CH gdm ba Nguyén Thi M, ba
Tang Thi C, ba Nguyén Thi Hong S, ba Nguyén Thi Huynh H, ong Nguyén Vian
U (chét ndm 2014). Ong Nguyén Vin U (chét nam 2014) 1a chét truéc ba CH
nén theo quy dinh tai Piéu 677 Bo luat Dan su, con cua éng U 1a 6ng Nguyén
Vin C va éng Nguyén Vin TH dugc hudng thira ké thé vi d6i véi phan di san
ciia 6ng U duoc hudng cia ba CH. Theo do, ba M, ba C, ba S, ba H, mdi ngudi
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dugc hudng 1/5 di san cua ba CH tuong ung 1.411.667.000 : 5 = 282.333.400
ddéng. Ong C va 6ng TH mdi nguoi duge huong 1/2 cua 1/5 di san cua ba CH,
tuong g 282.333.400 : 2 = 141.166.700 dong.

Nhur vy x4c dinh phan di san ctia mdi nguoi duoc huong:

-Ba M, ba C, ba S, ba H mdi nguoi duge huong 1/6 di san thira ké cua
6ng NG chét dé lai va 1/5 di san thira ké cia ba CH chét dé lai, twong tng
192.500.000 + 282.333.400 = 474.833.400 dong. Ba M, ba S va ba H da thoa
thuan giao phan di san thira ké ma ba S, ba M va ba H duoc hudéng cho ba C
nhan.

- Ong C va 6ng TH mdi nguoi dugc hudng 1/2 phan di san thira ké ma
6ng U duoc huong ciia ong NG va 1/2 phan di san thira ké thé vi ma 6ng C va
ong TH duoc huong ctia 6ng U tir ba CH, twong tng 64.167.000 + 141.166.700
= 205.333.700 dong.

Xét ba M, ba H, ba S va ba C cung thoa thuan ba C la nguoi c6 trach
nhiém phai thanh toan cho nguoi thira ké mdi mot khoan tién twong tng voi ky
phan thira ké cho cac dong thira ké cuia 6ng U la 6ng C va 6ng TH; ba C ciing
dong ¥ véi yéu cau nay cia ba M, ba H va ba S. Su thoa thuan nay khong trai
quy dinh phép luat nén Toa an cap so thim ghi nhan sy ty nguyén cua ba C 13
ding. Do do, Toa an cép so thAm d3 budc ba C ¢6 trach nhiém thanh toan nguoi
thira ké méi xuat hién sau khi phan chia di san 14 ong C va 6ng TH mdi nguoi
dugc nhan sé tién 14 205.333.700 dong 1a c6 can cw, ding phap luat.

[2.5.4] Pbi voi viec dng C va ong TH yéu cau chia thira ké d6i v6i can
nha s6 615 NT, Phuong 1, Quan 5, Thanh phé Ho Chi Minh, Toa an cip so thim
da nhan dinh cac duong su c6 quyén khoi kién tranh chép thira ké doi véi nha
dat nay bﬁng mot vu kién dan sy khac khi ¢6 da ching ctir chimg minh 1a dam
bao quyén va loi ich hop phép cua cac duong su co lién quan theo quy dinh
phap luat.

Qua d6 xét thay khang cdo cua 6ng Nguyén Vian C va 6ng Nguyén Vin
TH yéu cau huy ban an so tham va chuyén ho so vu an cho Toa an cép so tham
giai quyét lai 1a khong co co s, nén Hoi dong xét xtr phuc tham thong nhat voéi
quan diém dé nghi cua Kiém sét vién tham gia phién toa phtic tham, bac khang
cao ctia 6ng C va ong TH

[2.6] Tai phién toa phiic thim, ngudi co quyén loi, nghia vy lién quan ba
Nguyén Thi Huynh H tu nguyén ddng ¥ hd trg da 100.000.000 dong cho ba
Pham Thi Nguyét N ddi voi khoan tién cong strc dong gop trong viéc bao quan,
giit gin can nha s6 93/124 BV theo diing yéu cau khang cdo ciia ba N. Xét sy tu
nguyén nay cta ba H khong trai quy dinh phép luat nén Hoi dong xét xur phiic
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tham chap nhan khang céo cua ba N sira ban an so thim theo hudng ghi nhan su
tu nguyén cua ba H.

[3] V& an phi dan su phuc tham:

[3.1] Ba Tang Thi C rut khang céo tai phién tda phtic thAm nén phai ndp
an phi dan sy phiic thim theo quy dinh tai khoan 4 Piéu 29 Nghi quyét sb:
326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban Thuong vu Qudc hoi.

[3.2] Do khéng duoc chip nhin khang cdo nén nguoi khang cao 6ng
Nguyén Vin TH va 6ng Nguyén Vian C phai chiu an phi dan su phtc tham; tai
khoan 1 Piéu 29 Nghi quyét s6: 326/2016/UBTVQH 14 ngay 30/12/2016 caa Uy
ban Thuong vu Qudc hoi.

[3.3] Ba Pham Thi Nguyét N duoc chap nhan mot phan khang cao nén
theo quy dinh tai Piéu 29 Nghi quyét sb: 326/2016/lUBTVQH14 ngay
30/12/2016 ctua Uy ban Thuong vu Qudc hoi, ba N khong phai chiu an phi dan
su phuc tham

[4] D6i v6i quyét dinh cua ban an so thim vé viéc ba Tang Thi C c6
trach nhiém thanh toan cho ba Pham Thi Nguyét N 50.000.000 dong 1a gia tri tai
san xay dung trén dat tai s 93/124 BV thi tai phién toa phiic tham ba C da rit
khang cdo vé phan nay, cling vdi cac quyét dinh khac ctia ban an so tham khong
€O khang cao va khong bi khang nghi, da c6 hiéu lyc phap luat theo quy dinh.

Vi cac lé trén;

QUYET PINH:

1- Can ctr diém b khoan 1 Diéu 289 cua Bo luat T6 tung dan su.

Pinh chi xét xir phlc tham d6i voi khang cao ciia ba Tang Thi C

2- Can ctr khoan 2 Diéu 308 va Diéu 309 ctia B luat T6 tung dan su.

Khéng chap nhan khang cio 6ng Nguyén Vin TH va 6ng Nguyén Vin
C; chap nhan khang céo cua ba Pham Thi Nguyét N sira Ban &n dan sy so tham
s6: 496/2020/DS-ST ngay 27/4/2020 cua Toa an nhan dan Thanh phé H6 Chi
Minh ghi nhan sy ty nguyén dong ¥ ctia ba Nguyén Thi Huynh H vé viéc hd trg
cho ba N d6i véi khoan tién cong sirc dong gbop trong viée bao quan, giir gin cin
nha s6 93/124 BV, Phuong 5, Quan 5, Thanh phd H6 Chi Minh:

- Can clr vao cac Diéu 26, 38, 203, 227, 228 va Diéu 273 Bo luat TH tung
dan su; khoan 2 Piéu 133; DPiéu 662 Bo luat Dan su 2015; Nghi quyét so:
326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban Thuong vu Qudc hoi;

Tuyén xur:
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1. Pinh chi giai quyét dbi v6i yéu cau khoi kién cua nguyén don 6ng
Nguyén Vin C yéu ciu tuyén bd vin ban cong chimg vo hiéu d6i véi bi don
Phong cong chang sé 2, Thanh phé H6 Chi Minh.

2. Chip nhan mot phan yéu cau doc 1ap cta ong Nguyén Vin TH va ba
Nguyén Thi Huynh H vé viéc "Yéu ciu hiy gidy chting nhan va chia thira ké;
Yéu cau cong nhan quyén sé hitu tai san".

3. Gilt nguyén Van ban thoa thuan phan chia di san ngay 21/11/2016 lap
tai Phong céng chitng s6 2, Thanh phé H6 Chi Minh; Gidy ching nhan quyén sir
dung dat &, quyén sé hitu nha & va tai san khac gan lién véi dat s6 CH13157
ngay 30/3/2017 do UBND Quan 5 cap cho ba Tang Thi C; cap nhat sang tén chi
so hitu ba Nguyén Thi Huynh H vao ngay 24/4/2017; Hop dong mua ban sb
07853 ngay 05/4/2017 1ap tai Phong cong chimg s6 2 Thanh phé Ho Chi Minh
giira ba Ting Thi C va ba Nguyén Thi Huynh H.

4. Xac dinh di san ddi véi nha dat s6 93/124 BV, Phuong 5, Quan 5,
Thanh phd H6 Chi Minh:

- Di san cta 6ng Tang Van NG chét nam 2001 dé lai 12 1/2 nha dat s6
93/124 BV, Phuong 5, Quan 5, Thanh phé Ho Chi Minh twong tUng
2.310.000.000 : 2 = 1.155.000.000 dong. Nhiing nguoi dugc hudng thira ké gom
vo 14 ba Nguyén Thi CH (chét nim 2016), con la ba Nguyén Thi M, ba Tang Thi
C, ba Nguyén Thi Hong S, ba Nguyén Thi Huynh H, 6ng Nguyén Vin U (chét
nam 2014).

- Di san ctiia 6ng Nguyén Vian U dé lai 1a phan cua ong U duoc hudng
ctia 6ng NG 12 1/6 cua 1/2 nha dat s6 93/124 BV, Phuong 5, Quan 5, Thanh phé
H6 Chi Minh tuong tmg (2.310.000.000 : 2) : 6 = 192.500.000 dong. Nhiing
nguoi dugc huong thira ké gdm me 13 ba Nguyén Thi CH (chét nam 2016), con
1a 6ng Nguyén Vin C va ong Nguyén Vin TH.

- Di san ctia ba Nguyén Thi CH chét nam 2016 dé lai 1a 1/2 nha dét s6
93/124 BV, Phuong 5, Quan 5, Thanh phé H6 Chi Minh, phan ba CH duoc
huong thira ké ciia 6ng NG 1a 1/6 cua 1/2 nha dat s6 93/124 BV, Phuong 5,
Quan 5, Thanh phé H6 Chi Minh, phan ba CH dugc hudng cta 6ng U 13 1/3 cua
1/6 ctia 1/2 nha dat s6 93/124 BV, Phuong 5, Quan 5, Thanh phé H6 Chi Minh
twong tng tong cong (2.310.000.000 : 2) + [(2.310.000.000 : 2) : 6] +
(192.500.000 : 3) = 1.411.667.000 ddéng. Nhimg nguoi duge hudng thira ké
gdm con 1a ba Nguyén Thi M, ba Tang Thi C, ba Nguyén Thi Hong S, ba
Nguyén Thi Huynh H, 6ng Nguyén Vin U (chét nim 2014) nén con 1a 6ng
Nguyén Vin C va 6ng Nguyén Vin TH dugc huong thira ké thé vi.
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- X4c dinh ba Nguyén Thi M, ba Tang Thi C, ba Nguyén Thi Hong S, ba
Nguyén Thi Huynh H mdi ngudi dugc hudng 1/6 di san thira ké cua ong NG
chét dé lai va 1/5 di san thira ké cua ba CH chét dé lai, twong tmg 192.500.000 +
282.333.400 = 474.833.400 dong. Ba Nguyén Thi M, ba Nguyén Thi Hong S, ba
Nguyén Thi Huynh H da thoa thuan giao phan di san thira ké ma ba S, ba M, ba
H duoc huong cho ba Tang Thi C nhan.

Ong Nguyén Vin C va 6ng Nguyén Van TH mdi nguoi duge hudng 1/2
phan di san thtra ké ma 6ng U duogc hudng cia 6ng NG va 1/2 phan di san thira
ké thé vi ma 6ng C va 6ng TH dugc hudng cia éng U tir ba CH, tuwong tmg
64.167.000 + 141.166.700 = 205.333.700 dong.

5. Giao toan bd nha dat s6 93/124 BV, Phuong 5, Quan 5, Thanh phé Ho
Chi Minh cho ba Tang Thi C tron quyén sé hiru dé ba C chuyén nhuong cho ba
Nguyén Thi Huynh H. Ba Tang Thi C c¢6 trach nhiém thanh toan lai cho dong
thira ké 1a ong Nguyén Vian C va ong Nguyén Vian TH mdi ngudi duge nhan sb
tién 205.333.700 dong.

6. Ba Tang Thi C c0 trach nhiém thanh toan phan gia trj tai san xdy dung
trén dat 1a 50.000.000 dong cho ba Pham Thi Nguyét N dugc nhan.

7. Ba Nguyén Thi Huynh H c¢6 trach nhiém thanh toan 100.000.000 (mot
tram triéu) df’)ng cho ba Pham Thi Nguyét N ddi véi khoan tién cong suc dong
gop trong viéc bao quan, gitt gin can nha sé 93/124 BV, Phuong 5, Quan 5,
Thanh phé H6 Chi Minh.

8. Budc nhimng ngudi dang cu tra sinh song tai nha 93/124 BV, Phuong
5, Quan 5, Thanh phd H6 Chi Minh gom: Ba Pham Thi Nguyét N va nhiing
nguoi phat sinh khac (néu co) giao tra lai nguyén trang nha dat s6 93/124 BV,
Phuong 5, Quan 5, Thanh phd H6 Chi Minh cho ba Nguyén Thi Huynh H ngay
khi ba Tang Thi C thanh toan di cho 6ng Nguyén Van TH va 6ng Nguyén Vin
C mdi ngudi nhéan sb tién 1a 205.333.700 (hai traim khong nam triéu ba trim ba
muoi ba nghin bay trim) dong, ba N nhan sé tién 50.000.000 (nim muoi triéu)
ddng cua ba C va ba N nhan dugce s6 tién 100.000.000 (mot tram triéu) déng cua
ba Nguyén Thi Huynh H tai Co quan thi hanh an dan su c6 tham quyén.

9. Vé an phi dan sy so thim:
- Ba Tang Thi C phai chiju 68.980.008 dong &n phi dan sy so tham.

- Ong Nguyén Vin C phai chiu 10.266.685 ddng an phi dan sy so tham
dugce khiu trir vao sb tién 300.000 dong tam tmg 4n phi dan sy so tham theo
Bién lai thu s6 AG/2014/005646 ngay 27/10/2017 éng C di ndp tai Chi cuc Thi
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hanh 4n dan sy Quan 5, Thanh phé HO6 Chi Minh. Ong C phai ndp thém
9.966.685 dong tai Cuc Thi hanh an dan sy Thanh phd HO Chi Minh.

- Ong Nguyén Van TH phai chiu 10.266.685 dong an phi dan su so tham
dugc khau trir vao s tién 17.000.000 dong tam tmg an phi dan su so tham theo
Bién lai thu s6 AA/2019/0045338 ngay 30/12/2019 ong TH da ndp tai Cuc thi
hanh an dan sy Thanh phd H6 Chi Minh. Cuc Thi hanh 4n dan sy Thanh phd Ho
Chi Minh hoan tra lai cho 6ng TH s6 tién 6.733.315 dong.

- Do dugc chap nhdn toan bo yéu cau doc 1ap nén ba Nguyén Thi Huynh
H khong phai chju an phi dan su so thim. Hoan tra lai cho ba H sé tién
21.000.000 (hai muoi mdt triéu) déng tam Gng an phi dan su so tham theo Bién
lai thu tién s6 AA/2019/0024323 ngay 26/08/2019 ctia Cuc Thi hanh an dan su
Thanh phé H6 Chi Minh,

3- V& an phi dan sy phutc tham:

+ Ba Tang Thi C phai chju 300.000 dong; nhung dugc trir vao sb tién
300.000 dong tam tng 4n phi dan su phiic tham ba C da ndp theo Bién lai thu
s6: 0091584 ngay 19/5/2020 cua Cuc Thi hanh 4n dan sy Thanh phd Ho Chi
Minh; ba C da nop du an phi dan su phac tham.

+ Ong Nguyén Vian C phai chiu 300.000 dong; nhung duoc trir vao sb
tién 300.000 dong tam Umg an phi dan sy phuc thim da ndp (do ba Pham Thi
Nguyét N ndp thay) theo Bién lai thu s6: 0091583 ngay 19/5/2020 ctia Cuc Thi
hanh 4n dan sy Thanh phé HO Chi Minh; 6ng C da ndp du an phi dan su phic
tham.

+ Ong Nguyén Vin TH phai chiu 300.000 déng; nhung dugc trir vao sd
tién 300.000 dong tam ung an phi dan sy phtc tham da ndp (do ba Pham Thi
Nguyét N nop thay) theo Bién lai thu sb: 0091578 ngay 18/5/2020 ctia Cuc Thi
hanh 4n dan sy Thanh phé HO Chi Minh; 6ng TH di ndp du an phi dan su phic
tham.

+ Hoan tra cho ba Pham Thi Nguyét N s6 tién 300.000 déng tam rng an
phi dan sy phic tham da ndp theo Bién lai thu sd: 0091582 ngay 19/5/2020 cua
Cuc Thi hanh an dan sy Thanh phé H6 Chi Minh.

Ké tir ngdy c6 don yéu cau thi hanh an ciia nguwoi dwoc thi hanh an cho
dén khi thi hanh &n xong, bén phdi thi hanh an con phdi chiu khoan tién 1ai cia
s¢ tién con phdi thi hanh an theo muc 13i sudr quy dinh tgi khodn 2 Piéu 468
cua B¢ lugt Dan sw nam 2015.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2

Luat Thi hanh an dan sy dugc sua doi, bo sung nérq 2014 thi nguoi duoc thi

hanh an dan sy, ngudi phai thi hanh an dan su ¢6 quyén thoa thuan thi hanh an,
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tu nguyén thi hanh &n hoac bi cudng ché thi hanh 4n theo quy dinh tai céc Piéu
6, 7, 7a, 7b, va 9 Luét thi hanh 4n dan sy duoc stra doi, bd sung ndm 2014; thoi
hi¢u thi hanh an dugc thyc hién theo quy dinh tai Piéu 30 Luét thi hanh 4n dan
su duoc sira dbi, bd sung nam 2014.

Ban &n phic tham cd hiéu luc phép luat ké tir ngay tuyén an 1a ngay 09
thang 3 nam 2021./.

TM. HQI PONG XET XU PHUC THAM

Noi nhan: " , ” ~ \
i THAM PHAN - CHU TQA PHIEN TOA

- Toa an nhan dan tdi cao:

- Vién kiém sat nhan déan cip cao

tai Thanh phd H6 Chi Minh;

- TAND Thénh phé Ho Chi Minh;

- VKSND Thanh phé H6 Chi Minh ;
- Cuc THADS Thanh ph6 Ho Chi
Minh;

- Puong su;

-Luu — (An _ TrUC). Dﬁ D\lnh Thanh
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Céc Tham phan Tham phan — Chii toa phién toa

Pham Van Cong Pinh Ngoc Thu Hwong P6 Pinh Thanh
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