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, _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

'HQI PONG THAM PHAN
TOA AN NHAN DAN TOI CAO

- Thanh phan Hpi dong Tham phdn Toa dn nhin dan toi cao gom co:
Tham phan - Chii toa phién toa: Ong Lé Vian Minh.

Cac thanh vién Hoi déngNgidm doc tham gom cé: Ong Nguyén Tri Tug,
ong Ngo6 Hong Phtic, dng Nguyén Vian Diing va ba Luong Ngoc Tram.

- Thu ky phién toa: Ba Dinh Thi Van Anh - Tham tra vién chinh Toa an nhan dan
to1 cao.

- Pai dién \/ign kiém sdt nhin din toi cao tham gia phién toa: Ong Lai Viét
Quang - Kiém sat vién Vién kiém sat nhan dan toi cao.

Ngay 29 thang 01 nam 2024, tai tru s& Toa an nhan déan ti cao md phién
tda giam doc tham xét xt vu an hinh su doi voi:

Lwong Thi Kim C sinh nam 1979; tru tai 56A Tran P, Phuong 4, Quan 5,
Thanh phé HO Chi Minh; nghé nghiép: budn ban; trinh do van hoa: 16p 12/12;
con 6ng Luong Xuin T va ba Poan Ngoc L; c6 chong va 02 con; da chap hanh
xong hinh phat tu, hi¢n tai ngoai.

Trong vu an con c6 C4c bi cdo HO Hai B, Cao Hién H bij két an vé tdi “Van
chuyén trai phép hang hoa qua bién gidi” khong bi khang nghi.

NOI DUNG VU AN:

Khoang 22 gid ngay 08/5/2017, dbi twong tén N (khong rd nhan than, dia
chi) lién lac voi HO6 Hai B dé thué xe 6 t6 tai hiéu KIA, bién kiém soat 62C-
037.96 qua Campuchia chd hang vé Thanh phé Ho Chi Minh véi gia 4.000.000
dong. Do trudc d6 da udng rugu, nén P hudng dan N tu dén lay xe va lai xe
sang Campuchia dong hang. Sau d6, P goi dién thué Cao Hién H qua
Campuchia 1ai xe chd hang vé Thanh phé H6 Chi Minh véi gia 400.000 dong.

Khoang 02 gid sang ngay 09/5/2017, tai cong kho hang thudc dia chi 448B
Nguyén Tat T, Phuong 8, Quan 4, Thanh phd HO Chi Minh, Cuc Canh sat phong
chéng t6i pham budn 1au B Cong an phdi hop cung Doi Canh sat kinh té Cong
an Quan 4 kiém tra xe 6 t6 tai bién kiém soat 62C- 037.96 do Cao Hién H diéu
khién, phat hién trén xe tai c6 41 thung cacton chira thude tan duoc céc loai, ghi



xuét‘ xu Phap, Tho Nhi Ky nhung khong c6 héa don, chimg tir chimg minh
nguédn goc, nén da lap bién ban Vi pham hanh chinh, tam gilr tang vat, phuong
tién vi pham, dua vé Cong an Quan 4 d¢ xac minh, lam ro, xir 1y.

Qua trinh diéu tra, H6 Hai D va Cao Hién H khai nhan: khi nhin ch& hang
tir Campuchia vé& Viét Nam, P chi lién hé vé6i dbi tuong tén N va N 13 nguoi da
giao xe hang cho P va H tai Campuchia, nén khong biét chi hang 1a ai. N 12
nguoi tu 1ai xe qua Campuchia dong hang, khi dong hang xong, N goi cho b
chd H qua nhan xe hang, do d6 khong biét chinh xac dia chi noi dong hang, chi
biét dia chi noi nhan xe hang va khi nhan xe hang N nai la hang bach hoéa (banh
keo, xa bong), do xe da dugc phu bat va khong kiém tra thuc té hang trén xe; khi
bi luc lugng chirc nang bét gilt moi biét 1a thudc tan duoc. D cho biét nguoi dan
6ng tén N khoang 25 tudi (khong rd ho, dia chi) lam bdc xép va chay xe om tai
ving giap ranh bién gidi gitta huyén Bén C, tinh Tay Ninh va Campuchia.

Mo rong diéu tra, Co quan diéu tra xac dinh: 16 hang gdm 41 thung thube
tan dugc do Cong ty CC (Campuchia) mua ciia Cong ty ME (Tho Nhi Ky) véi
téng gia tri 16 hang 1a 68.192,74 USD, lam thu tuc qua canh tai Viét Nam dé
xuat sang Campuchia, do Cong ty C6 phan giao nhan van tai O (Cong ty O) lam
dich vu khai Hai quan va vén chuyén. Trudc d6, doi twong tén T1 (khdng rd
nhan than) thué Tran Van D1 (nhan vién Céng ty R) 1am thu tuc qua canh dbi
véi 16 hang. D1 thué Pham Duy H1 (nhén vién Cong ty O) lam dich vu khai bao
hai quan. Ngay 04/5/2017, H1 lam tha tuc thong quan tai Chi cuc Hai quan cua
khau san bay Tan Son Nhat. Sau khi hoan tat thil tuc hai quan, ciing ngay D1
phan céng Phung Bao V va Nguyén Hoai D dén kho hang & san bay Tan Son
Nhét nhan hang, sau d6 van chuyén di Campuchia qua ctra khau Moc Bai. Do
xéac dinh 13 16 hang qua canh nén Hai quan Moc Bai khong kiém tra thuc té hang
héa ma chi kiém tra hién trang va 16 hang da thuc xuit sang Campuchia.

Sau khi lam thii tuc hai quan, V va D 14i xe chd hang qua cira khau Moc Bai,
duoc 01 nguoi dan 6ng di xe 6 t6 dan dén dia phan xa Pa T, huyén Ba V, tinh Svay
Riéng, Campuchia thi lién hé véi s6 dién thoai 00855317056999 ctia ngudi nhan
hang (s6 dién thoai do T1 cung cép). Co quan diéu tra da tién hanh cho Phung Bao
V, Nguyén Hoai D nhan dang nguoi phu nit nhan hang qua anh; két qua, ca hai
nguoi da nhan ra ngudi nhan hang & Campuchia la Luong Thi Kim C.

Co quan diéu tra tiép tuc xac minh, xac dinh: kho D7 tai dia chi s6 448B
Nguyén Tat T, Phuong 18, Quan 4 (noi git 16 hang) do Coéng ty TNHH K
(Nguyén Thanh C1 1am Giam ddc) thué cia Doanh nghiép tu nhan H vao ngay
01/01/2016, véi gia 6,3 triéu ddng/thang. Nguyén Thanh C1 1a chdng ctia Luong
Thi Kim C, dén ngay 28/02/2017 hai ngudi ly hon. Nguyén Thanh C1 chi la
nguoil ding tén thué kho, con C méi 1a nguoil st dung kho. Tur ngay hai vo
chdng ly hon, C 1a ngudi truc tiép st dung va quan 1y kho. C thué Chau Quang
V1 trong coi, thuc hién viéc Xuat nhap hang ¢ kho theo chi dao ctia C. Khoang
22 gio ngay 08/5/2017, C goi dién cho V1, chi dao V1 dén kho D7 chd dén rang
sang ngay 09/5/2017 dé lay hang. Khoang 03 gio sang ngay 09/5/2017, V1 nhén
dién thoai ciia Cao Hién H, 14 l4i xe van chuyén hang dén giao, V1 huéng dan



Cao Hién H chay xe dén kho. Khi xe dén cong kho, chua kip xudng hang nhap
kho thi b1 luc luong Cong an ki€ém tra, bat gitr.

Xé4c minh tai Cuc xuit nhdp canh Bo Cong an va kiém tra ho chiéu cua
Luong Thi Kim C, két qua: C xuat canh tir Cira khdu Moc Bai di Campuchia tir
ngay 15/4/2017, nhap canh tir Campuchia vao Viét Nam qua ctra khau Moc Bai
ngay 08/5/2017.

Ngay 13/6/2017, S& Y té Thanh phd Hb Chi Minh c6 véan ban tra 101: 16
thude tan dugc néu trén khong co sd dang ky hodc sd gidy phép nhap khau do
B0 Y té (Cuc quan 1y duoc) cap, do d6 cac loai thude tan dugc nay khong duoc
phép luu hanh (kinh doanh, mua ban) tai Viét Nam.

Tai Két ludn s6 71/TCKH-HDDG ngay 15/6/2017, Hoi dong dinh gi tai san
trong t0 tung hinh sy Quan 4, Tl}élnh pho HO6 Chi Minh xac dinh tri gid 16 hang
thudc tan dugce 1a 7.001.192.000 dong.

Tai Ban an hinh su so tham s6 250/2020/HS-ST ngay 16/7/2020, Toa an nhan
dan thanh phé Hb Chi Minh ap dung diém a khoan 4 Diéu 188; cac diém s, h khoan 1,
khoan 2 Diéu 51; Diéu 54 Bo luat Hinh sy, xir phat Luong Thi Kim C 05 ndm tu
vé t6i “Budn 1au”.

Ngoai ra, Toa an cip so tham con xir phat HO Hai B, Cao Hién H mdi bi cdo
02 nam t0 vé toi “Van chuyén trai phép hang hoa qua bién gisi”, quyét dinh xur 1y
vét chig va tuyén quyén khang cdo theo quy dinh ctia phap luat.

Sau khi xét xir so tham, Luong Thi Kim C khéng c4o xin giam hinh phat.

Tai Ban an hinh sy phtic tham sb 499/2021/HS-PT ngay 13/12/2021, Toa
an nhan dan cap cao tai Thanh phé HO Chi Minh chdp nhan khang céo cua
Luong Thi Kim C, stra mot ph?m ban an so tham, xir phat Luvong Thi Kim C 02
nam 03 thang ti vé toi “Budn 1au”.

Tai Quyét dinh khing nghi gidm dbc thdm s0 07/2022/KN-HS ngay
23/11/2022 Chanh 4n Toa 4n nhan dan t6i cao khang nghi Ban an hinh sy phuc
tham s6 499/2021/HS-PT ngay 13/12/2021 cta Tda an nhan dan cp cao tai Thanh
phd H6 Chi Minh, dé nghi Hoi dong Tham phan Toa 4n nhan dan t6i cao xét xir
giam ddc tham hity ban 4n hinh sy phic tham néu trén va gitt nguyén Ban an hinh
su so tham s6 250/2020/HS-ST ngay 16/7/2020 cua Toa 4n nhan dan thanh phd Ho
Chi Minh vé phan trach nhiém hinh sy d6i véi Luong Thi Kim C.

Tai phién toa giam dbc tham, dai dién Vién kiém sat nhan dan tbi cao nhat tri
voi Quyét dinh khang nghi gidam doc tham ctia Chénh an Toa dn nhan dan t6i cao.

NHAN PINH CUA TOA AN:

[1] V& t6i danh:

Tai phién toa so tham Lu’ong Thi Kim C khai nhan cﬁng 01 doi tuong tén
N thoa thuan nhap chung 16 thudc tan dugc tur Campuchia vé Viét Nam dé ban
kiém 101, qua trinh di€u tra do bi hodng loan vé tam 1y nén C da khong khai nhan



hanh vi pham toi. Loi khai cua C phi hop véi 10i khai cia cac bi cao Ho Hai B,
Cao Hién H (1a cac tai xé van chuyén thubc tan dugc tir Campuchia vé Viét
Nam), phu hop véi 16i khai va nhan dang cua cac anh Phung Bao V, Nguyén
Hoai D (14 hai nguoi chuyén hang tir sin bay Tan Son Nhat sang Campuchia), c6
c6 sO xac dinh Lwong Thi Kim C 1a ngudi cung voi ddi tuong tén N bubn 1au
hang hoéa 1a thudc tan dugc. Toa an cip so tham va Toa an cap phuc tham két an
Luong Thi Kim C vé toi “Budn 1au” 1a ¢6 can cu.

[2] V& vai trd pham tdi ctia Luong Thi Kim C

Trong vu an nay, cung thuc hién hanh vi pham t6i véi Luong Thi Kim C
con c6 doi tuong tén N, nhung do chua bat duoc dbi tuong tén N nén chua du
can ctir xac dinh C la chu 16 hang hodc 1a chu muu trong vy 4n nay (nhu nhén
dinh tai Két luan diéu tra va Cao trang). Tuy nhién, theo nhan dang cta cic anh
Phung Bao V, Nguyén Hoai D thi C Ia nguoi nhan hang ¢ Campuchia va kho
hang D7 tai s6 448B Nguyén Tat T, Thanh pho HO Chi Minh la do C quén 1y, s
dung; theo thoa thuan vdi N thi C 1a nguoi nhan hang dé tiéu thu trong nuoc
kiém 10i. Do d6, phai xac dinh hanh vi ctia C 1a dong pham tich cuc nhu Toa an
cap so tham di nhan dinh, ma khong phai 1a dong pham th& yéu nhu nhan dinh
ctia Toa an cap phuc tham.

[3] Vé xac dinh gi tri 16 hang thudc tan dugc

[3.1] Theo Két lugn s6 71/TCKH-HPDG ngay 15/6/2017 cua Hoi dong
dinh gia tai san trong t6 tung hinh sy Quan 4 xac dinh tri gia 16 hang thudc tan
dugc 1a 7.001.192.000 dong.

[3.2] Trong giai doan chuan bj xét xir phtic thim, Tda an cdp phuc tham da
c¢6 van ban giri Hoi dong dinh gia tai san trong t6 tung hinh sy Quan 4 yéu cau
giai thich cin cr dinh gia tai san. Theo ndi dung tai Cong van sb 847/HPPG
ngay 30/11/2020 va Céng van sé 151/TCKH-HPDG ngay 22/3/2021 ctia Hoi
dong dinh gia tai san trong to tung hinh sy Quén 4, thi phuwong phap, quy trinh
thuc hién dinh gia tang vat trong vu an nay duoc Hoi dong dinh gia tién hanh
phu hop v6i quy dinh cua phap luét c6 lién quan va néu rd truong hop “Toa an
nhdn dén cdp cao tai T, hanh phé Hé Chi Minh chwa dong Y voi Ket luan cua Hoi
dong dinh gid trong té tung hinh s Qudn 4 thi €6 quyén yéu cdu dinh gid lai
theo Diéu 21, Piéu 22 cia Nghi dinh sé 30/2018/NP-CP ngay 07/3/2018 ciia
Chinh phu”.

[3.3] Tuy nhién, sau khi nhan dugc van ban néu trén, Toa an cép phuc tham
khéng cin ctr quy dinh tai Diéu 218 B6 luat T6 tung hinh sy va Diéu 21 Nghi
dinh sé 30/2018/ND-CP ngay 07/3/2018 cua Chinh phi dé ban hanh vin ban
yéu cau dinh gia lai tai san gtri Hoi dong dinh gia tai san cap trén (1a Hoi dong
dinh gi4 tai san Thanh phé H6 Chi Minh), ma lai can ctr vao van don, t& khai hai
quan thé hién 16 hang c6 gia tri 68.192,74 USD (twong dwong 1.568.433.000
d6ng) dé xac dinh gia tri 16 hang 1a vi pham quy dinh vé dinh gi4 tai san.

[3.4] Mit khéc, theo ni dung tré 10i cia S¢' Y t€ Thanh ph6 HO Chi Minh
tai Cong van s6 5454/SYT-NVD ngay 13/6/2017, thi s6 thudc bi thu gitr khong



c6 sd dang ky hoac sO gidy phép nhap khau do Bo Y té (Cuc quan 1y dugc) cap,
nén sd thude nay khong duoc phép luu hanh (kinh doanh, mua ban) tai Viét
Nam. Do do, khi vao Viét Nam 16 hang nay khong c6 hoa don chimg tir hop
phap, khdng dugc phép nhap khau, nén khong thé cin ¢ vao van don, to khai
hai quan (c6 noi dung vé viéc mot Cong ty ciia Campuchia nhap khau 16 hang tir
mot Cong ty cua Tho Nhi Ky) dé xac dinh gia tri 16 hang.

[3.5] Toa 4n cap so thAm cin cir vao két luan dinh gia cia Hoi dong dinh gia
tai san trong tb tung hinh sy Quéan 4 dé xac dinh gia tri cua 16 hang la
7.001.192.000 dong, 1am cin cir danh gia tinh chat, mirc d6 hanh vi pham toi cua
Luong Thi Kim C 1a phu hop.

[4] V& hinh phat

[4.1] Hanh vi pham tdi cua Luong Thi Kim C thudc truong hop quy dinh
tai diém a (vdt pham phdp tri gia 1.000.000.000 dong tré 1én) khoan 4 Diéu 188
B¢ lut Hinh sy, ¢6 khung hinh phat tu tir 12 nam dén 20 nam. Toa 4n cap so
tham nhan dinh C ¢6 nhan than tt, pham toi lan dau tai phién toa “thanh khan
khai bdo, an nan hoi cdi”, dé ap dung cac tinh tiét giam nhe quy dinh tai diém s
khoan 1, khoan 2 Diéu 51 Bo luat Hinh sy d6i voi C 1a ¢6 can cu. Tuy nhién,
Toa an cap so tham lai ap dung thém tinh tiét giam nhe “pham t6i nhung chira
gdy thiét hai” quy dinh tai diém h khoan 1 Piéu 51 Bo luat Hinh sy 1a khong
phu hop, nén xt phat Luong Thi Kim C 05 nam tu 1a nhe.

[4.2] Toa an cip phuc thAm danh gia khong dung vai tr6 pham t4i cua
L}J:O’ng Thi Kim C va ap dung khoan 2 Diéu 54 B0 luat ’Hinh su 1a khong dung;
dong thoi xac dinh khong dung gia tri cua 16 hang thudc tan dugc, tir d6 giam
hinh phat cho C xudng con 02 nam 03 thang tu 1a qua nhe va sai lam nghiém
trong.

‘ [4.3] Tuy nhién, xét thiy Luong Thi Kim C c6 nhan than tbt, pham toi lan
dau, tai san pham t01 da kip thoi ti‘ch thg toan bg, chua duoc hué’ng lcyi,v cO con
nho (sinh ndm 2011), nén khong can thiét phai huy ca ban an so thdm dé xet xu
so' tham lai, ma chi can huy ban an phic thdm do61 voi Luong Thi Kim C, gitr
nguyén quyét dinh ctiia ban an so tham vé hinh phat doi vdi C cling du tac dung
giao duc, ran de riéng va phong ngura chung.

Vi cac 1€ trén,

QUYET PINH:

Cin cir khoan 4 Piéu 382; khoan 2 Diéu 388; Piéu 390 Bo luat TS tung
hinh su:

1. Chap nhan Quyét dinh khang nghi gidm doc thdm so 07/2022/KN-HS
ngay 23/11/2022 ctia Chanh an Toa &n nhan dan toi cao.

2. Huy Bén 4n hinh sy phic thim s6 499/2021/HS-PT ngdy 13/12/2021 cua
Toa an nhan dan cap cao tai Thanh phd H6 Chi Minh.



3. Giit nguyén quyét dinh ctia Ban 4n hinh sy so tham s6 250/2020/HS-ST ngay
16/7/2020 cua Toa an nhén dén thanh pho HO Chi Minh v€ phén trach nhiém
hinh su (td1 danh, hinh phat, an phi) doi véi Luwong Thi Kim C./.

Noi nhdn: i

- Chanh an TANDTC (dé béo c40);

- Vu7-VKSNDTC;

- TAND cap cao tai TP Ho Chi Minh;
- VKSND cép cao tai TP HO Chi Minh;
-TAND TP H6 Chi Minh;,
-VKSND TP Ho Chi Minh;
-Congan TP HO Chi Minh;

- Cyc THADS TP Ho Chi Minh;

- Bi cao Luong Thi Kim C (theo dlc);

- UBND Phuong 4, Quén 5, TP H6 Chi Minh;
-VuPCvaQLKH-TANDTC;

- Luu: TKTP, Vu GPKTI (03vmg), HSVA, VP.

_ TM. HQI PONG THAM PHAN
THAM PHAN - CHU TQA PHIEN TOA

Lé Van Minh



