TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH THUAN Poc 1ap - Tu do - Hanh phic
Ban an s: 41/2022/DS-PT
Ngay: 21-4-2022
Vv tranh chap hop dong vay tai san

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH THUAN
Thanh phan Héi dong xét xir phiic thim gom cé:
Tham phan - Chii toa phién toa: Ong Nguyén Vian Quéan
Cdc Tham phdn: Ong Tran Phudc Hiéu
Ba Vi Thi Thanh Hoa
Thu ky phién toa: Ong Théi Vin Trung — Can bd Toa an nhan dan tinh
Binh Thuan.
_Dai di¢n Vién kiém sdt nhén din tinh Binh Thudn tham gia phién
toa: Ong DPinh Van Lai - Kiém sat vién.
Ngay 21 thang 4 nam 2022, tai tru s& Toa an nhan dan tinh Binh Thuan

xét xu phtc tham cong 1‘<hai vu an dan su,thu ly sf:) 114/2021/TLPT-DS ngay
15 thang 11 nam 2021 vé viéc: “Tranh chap hop dong vay tai san .

Do Ban én dén sy so tham s6 11/2021/DS-ST ngay 23/9/2021 cua Toa
an nhan dan huyén Bac Binh bi khang céo.

Theo Quyét dinh dua vu an ra xét Xu s6 18/2022/QD-PT ngay 04 thang
3 nam 2022; Thong bao thoi gian dia diém mo lai phién toa so 41/TB-TA
ngay 05/4/2022 cia Toa an nhan dan tinh Binh Thuéan, gitra cac duong su:

1. Nguyén don: Ba Huynh Thi My L, sinh ndm 1978.

bia chi: Thon H Xuan, xa H Ninh, huyén Bic Binh, tinh Binh
Thuan.

2. Bi don: Ba Lo Cong Ph, sinh nim 1967.

“Dia chi: S6 11 duong V3 Thi Sau, thén H Xuén, xa H Ninh, huyén
Bac Binh, tinh Binh Thuan.

3. Nguwoi khang cdo: Bi don ba L6 Cong Ph
Tai phién toa, c6 mat cac duong su.
NOI DUNG VU AN:

Theo don khoi kién dé ngay 28/4/2021, cdc loi khai va tai phién tda
nguyén don - ba Huynh Thi My L trinh bay:



Vao thang 01 ndm 2017 am lich (19/02/2017 duong lich), thong qua
mot ngudi chau ctia ba Ld Cong Ph, ba L quen biét ba Ph. Tur d6, ba Ph co
hoi vay tién ba L dé lo viéc 1am an cua ba Ph. Khi vay tién, ba Ph hira khi nao
thé chap duogc sb do (glay chirg nhan quyen str dung dét) thi sé tra tién lai
cho ba L nén ba L ddng ¥ cho ba Ph vay tién. Ba L di cho ba Ph vay nhiéu
lan, cu thé s 1an va thoi gian nao bao nhiéu thi khong nhé. Lai suat hai bén
thoa thuan la 5%/thang, khi vay hai bén khong noi thoi han vay 1a bao 1au, khi
ndo can thi béo cho bén vay dé tra lai, 13i sudt tinh theo thang nhu thda thuan.
Muc dich vay ban dau thi ba Ph néi véi ba L 1a vay d& dé khi nao thé s6 do
duoc thi 14y tién tra lai cho ba L. Sau d6, ba Ph 14y tién cta ba L dé cho ngudi
khac vay lai v6i 1i suat cao hon dé huong loi.

Sau khi vay tién cta ba L ngay 23/01/2017 am lich thi thang dau 13 07
ngay nén ba L khong tinh I&i, ba L chi tinh 1ai tir thang 02/2017 trd di va ba
Ph c6 tra 13i day du dén cubi nam 2017 (Am lich) 1a 11 thang x 17.500.000
dong tong so tién 1a 192.000.000 déng Pén thang 01/2018 (Am lich) ba Ph
khong tra 1ai, dén thang 02/2018 (Am lich) tra thém 19.000. 000 dong tién lai
va ké tir 46 ba Ph khong tra 14i ntra. Sau mot thoi gian, ba L tiép tuc yéu cau
ba Ph tra tién no nhung ba Ph van khong tra. Do dé, vao ngay 12/9/2020, ba
L c6 gap ba Ph dé doi no va chét lai sb tién vay gilia ba L v6i ba Ph. Ba
Phong tuy nguyén tu tay viét va ky vao to “gidy muon tién” dé 1am bang
chung. Hai bén chét no va théng nhat sO tién ba Ph con ng ba L Ia
350.000.000 dong. Do d6, ba L yéu cau ba Ph phai tra cho ba L sb tién
350.000.000 dong.

Tai budi hoa giai ngay 26/5/2021, ba Ph di dong ¥ tra no cho ba L nén
ba L khong yéu cau tinh 13i. Sau d6, ba Ph thay d6i y kién khong chp nhan
toan bo yéu cau khoi kién cua ba L.

Trong qua trinh giai quyét vu 4n, ba L cho rang viéc tinh 13i suat
5%/thang 13 vuot qua mirc 14i suat quy dinh nén ba L yéu céu tinh lai tién gbc
va 138 ma ba Ph con ng theo marc 13i sudt 20%/niam, dong ¥ lam tron
1,66%/thang, 1ai tinh trén sO tién gbe 350.000. 000 déng S6 tién 1ai da tra
hang thang vuot qua quy dinh ba L trur dan vao tién gbc tai thoi diém tra ng
va tiép tuc tinh 1ai trén s6 tién gbc mébi. Sau khi tinh toan lai, ba L yéu cau ba
Ph tra ng s6 tién gbc 1a 194.905.662 dong, s6 t1en 1ai tinh dén thang 5/2021
am lich 1a 125.113.985 dong. Tong cong ca gbe va lai la 320.019.647 dong,
nhung tai phién Toa ba L chi yéu cau ba Ph tra ca gbc va i 1a 320.000.000
dong khong yéu cau tinh 1ai ké ca tién 13i cham thuc hién nghia vu trong
trong giai doan thi hanh an.

Theo cdc 1oi khai trong qud trinh gidi quyét vu dn, bi don — Ba Lo
Céng Ph trinh bay:

Ngay 23/01/2017, ba Ph thira nhan c6 vay cta ba Huynh Thi My L s
tién 350.000.000 (Ba trim nim muoi triéu) dong dé kinh doanh. Lai suét
5%/thang, nhung khéng c6 thoi han vay, ba van tra 13i hang thang cho ba L
binh thuong tir lic vay cho dén nay duge 190.000.000 (M6t trim chin muoi



triéu) dong. Pén ngay 12/9/2020, ba khong con kha nang tra ng dugc nira do
1am dn bj that bai. Hai bén tién hanh lam gidy chdt ng vé sé tién goc tai nha
ctia ba con lai 1a 350.000.000 dong. Nay, ba Huynh Thi My L yéu cau ba tra
s6 tién trén thi ba hoan toan dong y. Nhung, hién nay ba dang bi bénh khong
cO kha ndng tra duoc nira, ba Ph c6 dé nghi ba L giam b6t so tién trén dé ba
trd dan.

Tai ban ty khai ngay 25/5/2021, ba Ph thira nhan da nhan ctua ba L sb
tién 350.000.000 ddng, hang thang ba Ph tra cho ba L sb tién 17.500.000
doéng twong duong véi 13i sudt 5%/thang va di tra 1ai duoc 12 thang 1a
210.000.000 déng. Pén thang 02/2018 am lich thi tra thém 19.000.000 dong
tién 13i nira, tong cong da tra dugce 229.000.000 dong tién 14i. Do ngudi ma ba
Ph cho vay khong c6 kha nang tra ng dugc nén ba ciing khong c6 tién dé tra
lai cho ba L. Pdng thoi ba Ph dé nghi ba L cing ganh chiu rui ro dén khi nao
ba Ph doi duoc ng ciia nhitng ngudi vay thi s& tra tiép cho ba L.

. Tai budi hoa giai ngay 26/5/2021, ba Ph da d(k)ngv}'/ tra ng cho ba L s6
tién 350.000.000 dong. Ngay 31/5/2021, ba Ph thay doi y kien do6i vdi ndi
dung thoa thuin tai budi hoa gidi ngay 26/5/2021.

Tai bién ban ldy 10i khai ngay 31/5/2021, ba Ph trinh bay: Ba L dya
vao mdi quan hé quen biét ciia ba nén dua cho ba 350.000.000 dong dé ba di
cho nguoi khac vay chir ba khong c6 vay tién cua ba L. Pong thoi khi thu
duogc tién 131 vé thi ba tra cho ba L 1ai sut 5%/thang trén s tién 350.000.000
d6ng. Thay ba L tinh 13i sudt cao qua nén ba cho ngudi khac vay lai voi 1ai
6%/thang dé huong 1% tién 14i.

~ Saukhi hoa giai khong thanh, ngay 23/9/2021, Toa én nhén déan huyén
Bac Binh da dua vu an ra xét xi tai ban an so 11/2021/DS-ST, quyét dinh:

Can ctr vao: Khoan 3 Diéu 26, diém a khoan 1 Diéu 35, diém a khoan 1
Diéu 39, khoan 1 diéu 147, Diéu 227, Diéu 228 cua B luit td tung dan su;
Diéu 463, Diéu 466, Diéu 468 cta B luit dan sy 2015; Piéu 9 Nghi quyét sb
01/2019/NQ-HDTP ngay 11 thang 01 nam 2019 cua Hoi dong tham phén toa
an nhan dan t6i cao huéng dan ap dung mot s quy dinh cua phap ludt vé lai,
|ai  suat, phat vi pham; Khoan 2 Piéu 26 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban Thudng vu Qudc hoi
quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1&
phi Toa an.

Tuyén xir: Chap nhan yéu cau khoi kién ctia nguyén don Huynh Thi
My L d6i v6i bi don Lo Cong Ph.

Budc ba Lo Cong Ph tra cho ba Huynh Thi My L sé tién 320.000.000
(Ba trdm hai muoi tram triéu) dong.

Ngoai ra ban an con tuyén v€ an phi, quyén khang cao cua cac duong
su va thot hiéu thi hanh an dan su.


https://thuvienphapluat.vn/van-ban/thue-phi-le-phi/nghi-quyet-326-2016-ubtvqh14-muc-thu-mien-giam-thu-nop-quan-ly-su-dung-an-phi-le-phi-toa-an-337085.aspx
https://thuvienphapluat.vn/van-ban/thue-phi-le-phi/nghi-quyet-326-2016-ubtvqh14-muc-thu-mien-giam-thu-nop-quan-ly-su-dung-an-phi-le-phi-toa-an-337085.aspx

~ Ngay 21/10/2021, bi don ba Lo Cong Ph khang c4o toan bo ban an so
tham.

Tai phién toa phiic tham:

- Ba L6 Cong Ph van giir nguyén khang céo, dé nghi Toa phuc thim
huy ban an ctia Toa cap so tham va dinh chi giai quyét vu an véi 1y do: Ba c6
nhan 350.000.000d cua ba L nhung khong phai ba vay ba L ma ba L dua tién
cho ba dé ba cho ngudi khac vay, khi thu tién 13i thi ba L ¢6 tra cong cho ba.

- Ba Huynh Thi My L van giit nguyén yéu cau khoi kién, khong chap
nhén khang cao cua ba Lo Cong Ph, d€ nghi Hoi dong xet xur gitr nguyén ban
an so tham,

- bai dién Vién kiém sat nhan dan tinh Binh Thuan phat biéu Vige
tuan theo phap luat vé t6 tung: Hoi dong xét xir, Tham phan, Thu ky tién hanh
t6 tung dung quy dinh cua phap luat; nguoi tham gia t6 tung chap hanh phap
luat; vé noi dung: Pé nghi khong chap nhan khang céo cua bi don, giir
nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can cir vao cac tai liéu, chitng cir co trong ho so vu dn da dwoc tham
tra, Xac minh tai phién toa, can cir vao trinh bay va tranh ludn cua cac duwong
su, quan diém cua dai dién Vién kiém sat nhdn dén tinh Binh Thudn vé viéc
gidi quyét vu dn, Hoi dong xét xir nhdan dinh:

[1] Ba Huynh Thi My L khai ba c6 cho ba Lo Cong Ph vay
350.000.000d va cung cap chimg la glay muon tién dé ngay 23/01/2017 (am
lich) c6 n61 dung: “T6i co muon s tién Huynh Thi My L la 350.000.000.. tong
s6 tién t6i con thzeu ba L la 350. .000.000 d‘ong” Tai Toa an hai cap, ba Ph déu
thira nhan ba c6 viét, ky vao gidy muon tlen néu trén va ba c6 nhan cua ba L
350.000.000d. Tai phién toa, ba Ph cho ring mdc du ba c6 nhan cta ba L
350.000.000d nhung day khdng phai 1a khoan ba vay ba L, ma ba L dua tién
cho ba nho ba cho nguoi khac vay, khi thu dugc tién 13i thi ba Lé tra cong cho
ba 1%. Ba Ph trinh bay nhu trén nhung khong dugc ba L thira nhan va khong
dua ra dugc tai liéu ndo dé ching minh cho 10i trinh bay cta ba nén khdng co
can ctr chap nhan. Véi chimg cir ma ba L cung cp va su thira nhan ctia ba Ph,
c6 du cin ci khang dinh ba L ¢6 cho ba Ph vay 350.000.0004.

[2] S tién 14i da tra: Cac bén trinh bay thong nhat 13i suat thoa thuan 1a
5%/thang. Ba Ph trinh bay ba da tra cho L tién 13i trong nam 2017 1a 12 thang,
mdi thang tra 17.500.00d, thang 2/2018 ba tra 19.000.000d. Ba L cho rang nim
2017, ba Ph chi tra 13i 11 thang, khong phai 12 thang, thira nhan sd 14i tra trong
nam 2018. Xét thdy, ba Ph trinh bay di tra 13i 12 thang trong nam 2017 nhung
khong O chimg ctr ching minh, khong dugc ba L thira nhan va khong phu hop
v6i gidy muon tién, gidy muon tién dé ngay 23/01/2017 nén ba Ph trinh bay ba
tra 13i thang 01/2017 1a 17.500.000d 1a khong c6 cin cir. Cap so tham xéac dinh
s6 tién 131 ba Ph da tra theo sy thira nhan cua ba L 14 ¢6 co so.



[3] Vé yéu cau ctia nguyén don: Lii suat cac bén thoa thuan 5%/thang 13
khong phu hop voi quy dinh tai khoan 1 Diéu 468 Bo luat Dan sy (khong qua
20%/nam). Nguyén don yéu cau so tién 1ai da tra vugt qua quy dinh dugce trur
vao ng goc va yéu cau tinh 131 v&1 mue 1ai suat 1,66/%thang tir khi vay dén khi
Xet XU S0 tham. S6 tién nguyén don yeu cau bi don phai tra 13 194.905.662 d
tién gbc va 125.113.985 d lién 14i, tong cong 320.000.000d (1am tron). S6 tién
131 d4 tra vuot qua quy dinh duoc trir vao tién gdc cu thé nhu sau:

. Chénh Iéch
Théng Goc (d) Lai phai tra (d) Laida tra (d) (trir vao goc)
02/2017 350.000.000 5.810.000 17.500.000 11.690.000
3/2017 338.310.000 5.615.946 17.500.000 11.884.054
4/2017 326.425.946 5.418.671 17.500.000 12.081.329
5/2017 314.344.617 5.218.121 17.500.000 12.281.879
6/2017 302.062.737 5.014.241 17.500.000 12.485.759
7/2017 289.576.979 4.806.978 17.500.000 12.693.022
8/2017 276.883.957 4.596.274 17.500.000 12.903.726
9/2017 263.980.230 4.382.072 17.500.000 13.117.928
10/2017 250.862.302 4.164.314 17.500.000 13.335.686
11/2017 237.526.616 3.942.942 17.500.000 13.557.058
12/2017 223.969.558 3.717.895 17.500.000 13.782.105
01/2018 210.187.453 3.489.112 3.489.112 0
02/2018 210.187.453 3.489.112 15.510.888 12.021.777
03/2018 198.165.676

Thang 01/2018, s 13i ba Ph phai tra 1a 3.489.112d nhung ba Ph chua tra,
thang 02/2018, ba Ph tra 19.000.000d s€ trir vao lai thang 01/2018 la
3.489.1124, tién 13i da tra thang 2/2018 con lai 14 15.510.8884d, tién i thang
2/2018 phai tra 1a 3.489.1124, chénh léch 12.021.777 @ duogc trir vao no géc.
Pén thang 3/2018 (thang 4/2018 duwong lich) ba Ph cOn ng cta ba Lé
198.165.676d. Tir thang 4/2018 dén ngay xét xtr so tham 23/9/2021 1am tron
41 thang. Tién lai phai tra 1a 198.165.676 d x 1,66%/thang 41 thang =
134.871.559d. Téng cong ca gbc va 1ai 1a 333.037. 236d. Tuy nhién, nguyén
don chi yéu cau tinh 13i dén thang 5/2021 va yéu cau bi don phai tra tong
cong 320.000.000d. Do vay, cap so tham da chap nhan yéu cu cua nguyén
don, budc bi don phai trd cho nguyén don 320.000.0004d 1a c6 can ctt. Khang
c4o cta bi don yéu cau hity ban an so tham 1a khong ¢ co s& chap nhan. Hoi
dong xét xir gitt nguyén ban an so tham nhu dé nghi ctia Vién kiém sat nhan
dan tinh Binh Thuén.

[4] V& tién lai cham tra trong giai doan thi hanh an: Nguyén don khong
yéu cau tinh 1ai cham tra.

[5] Do Ban én so tham duogc gir nguyén nén ba L6 Cong Ph phai chiu
an phi dan sy phtuc tham theo quy dinh tai khoan 1 Bi€u 148 Bo luat To tung
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dan sy; khoan 1 Biéu 29 Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016
ctia Uy ban thuong vu Qudc hdi quy dinh vé mirc thu, mién, giam, thu, ndp,
quan 1y va str dung an phi va 1€ phi Toa an.

Vi cac 1€ trén;
QUYET PINH:
Can ctr khoan 1 Diéu 308 Bo luat T tung dén sy;

Kh@ngochép’ nhan khang cdo cta ba Lo Cong Ph. Gitt nguyén Ban an
dan sy so thdm so 11/2021/DS-ST ngay 23/9/2021 ctia Toda an nhan dan
huyén Bac Binh, tinh Binh Thuén.

‘ Can ctr vao: Khoén 3 Diéu 26, diém a khoan 1 Diéu 35’, diém a khoan 1
biéu 39, khoan 1 Diéu 147, khoan 1 Diéu 148 cua B0 luat To tung dan su;

Diéu 463, Diéu 466, Diéu 468 cua Bo luat dan sy 2015;

Nghi quyét 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban
Thuong vu Quoc hdi quy dinh vé muirc thu, mién, giam, thu, ndp, quan ly va
st dung &n phi va I¢ phi toa an.

Tuyén xir: Chép nhan yéu cau khoi kién cua nguyén don Huynh Thi
My L doi véi bi don Lo Cong Ph.

1. Buoc ba Lo Coéng Ph tra cho ba Huynh Thi My L s6 tién
320.000.000 (Ba tram hai mwoi tram triéu) dong.

2. Vé an phi: Ba Lo Coéng Ph phai nop 16.000.000 (Muwoi sdu triéu)
d6ng 4n phi dan su so thAm va 300.000 ddng an phi dan su phic tham, duoc
khau trir s6 tién tam Gng an phi dan su phuc tham dd ndp theo bién lai sb
0002088 ngay 22/10/2021 cua Chi cuc Thi hanh an dan sy huyén Bic Binh,
tinh Binh Thuan.

Tra lai cho ba Huynh Thi My L sb tién tam tng an phi di nop la
8.750.000 (Tdm triéu bay tram ndm muoi nghin) ddng theo bién lai thu sb
0001131 ngay 12/5/2021 cua Chi cuc Thi hanh an dan sy huyén Bic Binh,
tinh Binh Thuan.

Truong hop ban an duogc thi hanh theo quy dinh tai Diéu 2 cua Luat
Thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, ngudi phai thi hanh an
dan su c6 quyén thod thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén
thi hanh an hodc bi cudng ché thi hanh 4n theo quy dinh tai Diéu 6, Piéu 7,
Diéu 7a va Diéu 9 Luat Thi hanh an dan su; thoi hiéu thi hanh duoc thuc hién
theo quy dinh tai Piéu 30 Luat Thi hanh an dan su.

Ban an phuc thim c6 hiéu luc phap ludt ké tir ngdy tuyén an
(21/4/2022)

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Thuan; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén Bic Binh;

- Chi cuc THADS huyén Bic Binh;


https://thuvienphapluat.vn/van-ban/thue-phi-le-phi/nghi-quyet-326-2016-ubtvqh14-muc-thu-mien-giam-thu-nop-quan-ly-su-dung-an-phi-le-phi-toa-an-337085.aspx
https://thuvienphapluat.vn/van-ban/Thu-tuc-To-tung/Luat-thi-hanh-an-dan-su-2008-26-2008-QH12-82197.aspx
https://thuvienphapluat.vn/van-ban/Thu-tuc-To-tung/Luat-thi-hanh-an-dan-su-2008-26-2008-QH12-82197.aspx

- Puong su;
- Luu: ho so.

Nguyén Vin Quan



