TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc 1ap - Tw do - Hanh phuc

Ban an s6: 06/2023/KDTM-PT
Ngay 10-02-2023
V/v tranh chap hop ddng mua béan
hang hda

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hgi dang xét xi phac tham gém co:

Tham phén - Chui toa phién tda: Ong Pao Minh Pa

Céac Tham phan: Ong Phan Tri Diing

Ong Huynh Van Luat

- Thw ky phién toa: Ba Lé Thi Thuy Duong — Thu ky Toa an nhan dan
tinh Binh Duong.

- Dai di¢n Vién Kiém sat nhdn dan tinh Binh Dwong tham gia phién
toa: Ong Tran Van Bé - Kiém sat vién.

Ngay 10 thang 02 nam 2023 tai try s¢ Toa an nhan dan tinh Binh Duong
xét xt phic tham cong khai vy an thu ly so 37/2022/TLPT-KDTM ngay
26/12/2022 vé viéc “tranh chap hgp dong mua ban hang hoa”.

Do Ban an dan sy so tham s6 25/2022/KDTM-ST ngay 23/9/2022 cua
Toa an nhan dan thi x& T1, tinh Binh Duong bi khang cao.

Theo Quyét dinh dua vy &n ra xét xur phdc tham sé 03/2023/QDXXPT-
KDTM ngay 11/01/2023, gitra cac duong su:

- Nguyén don: Cong ty Co phan Kinh doanh 1am sin B; dia chi: s6 27/7,
khu pho B, phuong D, thanh pho D, tinh Binh Duong.

Ngueoi dai dign hop phap cua nguyén don: Ong Lé Bao Q, sinh nam 1976;
dia chi: s6 413/41/14/31, L& Van Q, phuong BA, quan B1, Thanh pho H6 Chi
Minh (van ban uy quyen ngay 04/01/2023); c6 mat.

- Bidon: Cong ty Trach nhigm hiru han (viét tat TNHH) GG T2; dia chi:
s0 522/A, t6 4, khu pho 3, phuong Hoi Nghia, thi X8 T1, tinh Binh Duong.

Nguoi dai dién hop phép cua bi don: Ong Hoang Xuan T3, sinh nim
1967; dia chi: F12 — B11, Block B, tang 12C/C H, duong Nguyén Duy T4,
phuong B2, thanh phdé T5, Thanh phé HO Chi Minh (van ban uy quyén ngay
09/02/2023); c¢6 mat.
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- Ngwoi khang céo: Bi don Cong ty Trach nhiém hitu han G T2

NOI DUNG VU AN:
Nguyén don trinh bay:

Ngay 06/01/2021, Cong ty Cb6 phan Kinh doanh 1am san B (nguyén don)
va Cong ty TNHH G& T2 (bi don) ky Hop dong nguyén tic s6 01
HDNT/LSBD-GTT/2021; theo do, nguyén don ban cho bi don gd xé cac loai va
thuc hién theo timg don dat hang, tra tién truge khi giao hang. Tuy nhién khi
thuc hién hop dong, nguyén don dong y cho bi don tra tién sau.

Thuc hién hop dong, nguyén don giao hang va hoa don thué gia tri gia
tang (VAT) cho bi don nhu sau:

ST | Diéngiai | Ngaydat | Ngay giao | S6 hda | Ngay hoa | Gia tri (bao

T hang hang don don gom VAT)
(VND)
1 Gd keo 17/4/2021 | 21/4/2021 | 000313 | 21/4/2021 | 114.756.180
(tram) ghép
thanh
2 Gd keo 20/4/2021 | 26/4/2021 | 000031 | 26/4/2021 | 191.260.300
(tram) ghép 6
thanh
3 Go keo 10/5/2021 | 13/5/2021 | 000033 | 13/5/2021 | 38.252.060
(tram) ghép 6
thanh
Tong 344.268.540
cong

Sau khi nhan hang, hoa don VAT, bi don nai ra tinh hinh khé khan do
dich bénh nén khong thuc hién viéc tra tién cho nguyén don.

‘Nay, nguyén don yéu cau bj don thanh téan s6 tien ng 344.268.540 dong
va tién 1ai cham thanh toin 10%/ndm (tinh trr ngay 01/9/2021 dén ngay
01/9/2022) 1a 33.000.000 dong; téng cong 377.268.540 dong.

Qua trinh té tung, nguoi dai dién hop phép cua nguyén don xac dinh bi
don da thanh toan dugc 50.000.000 dong nén xin rut mot phan yéu Cau khai kién
d6i voi so tien bi don da tra; yéu cau bi don tra 30 tién no goc con lai la
294.268.540 dong va tién 13i cham thanh toan trén s tién no goc 344.268.540
dong theo muc 1i suat 10%/mam tinh tir ngay 01/9/2021 dén ngay xét xur so
tham véi tong s6 tién 13 328.000.000 dong.

Bi don trinh bay:
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Bi don théng nhat y kién cia nguyén don vé noi dung Hop dong nguyén
tic s6 01 HDNT/LSBD-GTT/2021 ngay 06/01/2021 ma hai bén di ky; théng
nhat véi y kién cua nguyén don Vé s6 hang hoa + hoa don VAT ma nguyén don
da giao cho bi don. Tuy nhién, vé phuong thirc thanh toan theo hop dong la giao
tién trugc khi nhan hang, nhung nguyén don thoa thuan véi bi don ve viéc cham
tra tién sau khi giao hang. Ngoai ra, nguyén don con ban gd cho bj don gia cao
hon ngoai thi trudng khoang 500.000 dong/m®.

Nay, bi don dé thanh toan cho nguyén don dugc 50.000.000 dong con ng
lai 293.450.050 dong, dong y tra so tién nay cho nguyén don mdi thang
50.000.000 dong; khong dong y tra 14 suat do vi pham nghia vu cham thanh
toan.

Tai Ban 4n kinh doanh, thwong mai so tham s6 25/2022/KDTM-ST ngay
23/9/2022 ctia Toa &n nhén dén thi xa T1, tinh Binh Duong da tuyén xr:

1. Binh chi mot phan yéu cau khei kién ciia nguyén don Cong ty C6 phan
Kinh doanh 1am san B vé viéc yéu cau bi don Cong ty TNHH Go T2 thanh toan
s0 tién 50.000.000 dong.

2. Chap nhan mot phan yéu cau khai kién cua nguyén don Cong ty Co
phan Kinh doanh 1am san B déi véi bi don Cong ty TNHH G& T2 vé viéc “tranh
chap hop dong mua ban hang héa.”

~ Bugc Cong ty TNHH QS T2 c6 trach nhiém thanh toan cho Cong ty Co
phan Kinh doanh 1am san B tong so tién 328.000.000 dong, bao gom ng goc la
293.450.050 dong, tien 1&i cham thanh toan 1a 34.549.950 dong.

Ngoai ra, ban 4n so thAm con tuyén ve 4n phi, nghia vu cham tra, quyen
khang cao, khang nghi, quyén va nghia vu thi hanh an cua duong su.

Ngay 06/10/2022, bi don Cong ty TNHH G T2 khang cdo mot phan ban
an so tham va trinh bay: theo hop dong thi ti€n hang tng truéc khi giao hang
nhung nguyén don cho bi don ng tien hang, khong cé thoa thuan thoi gian tra
tien nén khong dong y tra tién lai; va bi don khong c6 101 nén khong dong y tra
tien an phi.

Tai phién toa, nguyén don gilt nguyén yéu cau khoi kién, bi don giir
nguyén yéu cau khang céo.

Hai bén khong thoa thuan dugc vai nhau vé viéc giai quyét vu an.

Y kién dai dién Vién Kiém sat nhan dan tinh Binh Duong:

Vé t6 tung: Nhiing nguoi tién hanh t6 tung va tham gia t6 tung da thyc
hién dung theo quy dinh caa Bo luat To tung dan su.

V& noi dung: Tai thoi diém xét xtr (ngay 23/9/2022), muc lai Suat no qué
han trung binh trén thi truong 14 14,8%/nam (muc 13i suat ng quéa han tai Ngan
hang TMCP D 1a 15%/nam, tai Ngan hang A 13,65%/nam, tai Ngan hang N la
15,75%/mam). Nguyén don chi yéu cau muc lai suat 10%/ndm va tinh tr ngay
01/9/2021 den ngay 23/9/2022 la muc lai suat thap hon muc 1ai suat qua han
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trung binh trén thi truong va co loi cho bi don nén ban an so tham tuyén budc
Cong ty TNHH G& T2 phai thanh todn cho Cong ty C6 phan Lam San B sé tién
|3i 12 36.415.114 d6ng 1a dung quy dinh tai Diéu 306 Luat Thuong mai . Tai
diéu 7 cua hop dong, hai bén thoa thuan noi dung thién tai, dich hoa Ia diéu kién
dé cham dat hoic tiép tuc thuc hién hop ddng, khong cé noi dung thoa thuan
khong phai tra 18 cham thanh toan. Cong ty Truong Thinh khang cdo nhung
khong cung cp duoc tai liéu, chung ctr dé chimg minh nén khong c6 co s& dé
xem xét. Ban an so tham xét Xt c¢6 cin ct, dang quy dinh cta phép luat. Tir co
s& phan tich néu trén, dé nghi Hoi ddng xét xir khdng chap nhan khang céo cua
Cong ty G6 T2 va giit hguyén Ban an sé 25/2022/KDTM-ST ngay 23/9/2022
cua Toa an nhéan dén thi xa T1, tinh Binh Duong.

Sau khi nghién ctu cac tai liéu chang ca ¢6 trong hd so va duoc tham tra
tai phién toa; can ctr vao ket qua tranh tung tai phién toa, y kién cua Kiém sat
Vién;

NHAN PINH CUA TOA AN:

[1] Qua trinh t6 tung va tai phién toa, hai bén dwong sy déu thira nhan ky
Hop dong nguyén tac 50 01 HDNT/LSBD-GTT/2021 ngay 06/01/2021 Vé viéc
mua béan hang hda la gé xé, so hang hoa + hoa don VAT da giao nhan. Nguyén
don xac dinh bj don con no sb tién 1a 294.268.540 dong, bi don thira nhan con
no nguyén don so tién 1a 293.450.050 déng. Toa an cap so tham xir budc bi don
tra cho nguyén don sé tién 1a 293.450.050 dong, nguyén don khong khang céo;
bi don khang cao vé thoi han thanh toan va tién 14i. Do d6, Toa an cap phlc
tham chi xem xét ndi dung tranh chap co lién quan dén yéu cau khang céo cua bi
don theo quy dinh tai Diéu 293 cua Bo luat T4 tung dan su.

[2] Xét yéu cau khang cdo khong ddng y tra tién 1ai cua bi don: Thoa
thuan gitta hai bén vé nghia vu tra tién tai Hop ddéng nguyén tic sé 01
HDNT/LSBD-GTT/2021 1a “tra tién trudc khi giao hang”; tuy nhién, thuc té
thuc hién hop dong, nguyén don dong y cho bi don tra tién sau khi giao hang. Bi
don khong ching minh duoc 13 hai bén c6 thoa thuan vé thoi gian cham thanh
toan, nguyén don giao hang cho bi don theo cidc don hang ngay 17/4, 20/4 va
10/5/2021 nhung bi don khong thanh toan sau khi nhan hang la vi pham nghia
vu; do d6, nguyén don yéu cau bi don tra 13i 10%/nam tinh tir ngay 01/9/2021 1a
da c6 loi cho bi don, pht hop véi quy dinh tai Diéu 306 cua Luat Thuong mai.

V& yéu cau tra dan hang thang cua bi don: Hop dong mua ban hang hoa
gitta hai bén khong c6 thoa thuan vé viéc bj don thanh toan mdi thang
50.000.000 dong phap luét ciing khong c¢6 quy dinh vé diéu kién duoc huong
quyén tra dan hang thang; do dé, yéu cau tra tién hang thang cua bi don khong
dugc chap nhan.

Pai dién Vién Kiém sat nhan dan tinh Binh Dwong dé nghi Hoi dong xét
Xt gitt nguyén ban an kinh doanh, thuong mai so tham la c6 can ctr.

[3] An phi kinh doanh, thuong mai so tham: Nguoi khang c&o phai chiu.



Vi cac Ié trén;
QUYET PINH:

Cin ctr khoan 1 Diéu 148, Dicu 293, khoan 1 Dicu 308, Dicu 313 cua Bo
luat To6 tung d&n su nam 2015;

Can cir Dicu 29 cua Nghi quyet so 326/2016/UBTVQH14 ngay 30 théang 12
ndm 2016 cua Uy ban Thuong va Quoc hdi Khoéa XIV quy dinh vé muc thu,
mién, giam, thu, nop, quan ly va st dung an phi va I¢ phi Toa an.

1. Khdng chap nhan yéu cau khang céo cua bi don Cong ty Trach nhiém
hitu han G6 T2

2. Gitt nguyén Ban an kinh doanh, thuwong mai so tham sé
25/2022/KDTM-ST ngay 23/9/2022 cua Toa an nhan dan thi xa T1, tinh Binh
Duong nhu sau:

_2.1. Dinh chi mét phan yéu cau khoi kién ciia nguyén don Cong ty Co
phéan Kinh doanh lam san B veé viéc yéu cau bi don Cong ty TNHH Go T2 thanh
toan so tién 50.000.000 dong.

2.2 Chép nhan mot phan yéu cau khei kién cia nguyén don Cong ty Co
phan Kinh doanh lam san B doi voi bi don Cong ty TNHH Go T2 vé viéc tranh
chap hop dong mua ban hang hoa.

Buoc Cong ty TNHH G& T2 c6 trach nhiém thanh toan cho Cong ty Co6
phan Kinh doanh 1am san B bao gom no gbc 14 293.450.050 dong (hai tram chin
muoi ba triéu, bén trim nim muoi nghin, khong trim ndm muoi dong) va tién
14i cham thanh toan 1 34.549.950 d6ng (ba muoi bdn triéu, nim trim chin muoi
tu nghin, chin trim nim muoi déng), tong cong 328.000.000 dong (ba tram hai
muoi tim triéu dong).

Ké tir ngay ngudi duoc thi hanh &n co don yéu cau thi hanh &n, néu nguoi
phai thi hanh an cham thi hanh an thi con phai tra tien 1ai, theo muec lai suat quy
dinh tai khoan 2 Diéu 468 B¢ luat Dan sy nam 2015, twong rng vai so tien va
thoi gian cham thi hanh an.

2.3. Vé an phi kinh doanh, thuong mai so tham:

Cong ty TNHH G6 T2 phai chiju 16.400.000 dong.

~ Chi cuc Thi hanh an dan sy thi xa T1, tinh Binh Duong tra cho Cong ty
Co phan Kinh doanh 1am san B so tien 8.606.500 dong da nop theo Bién lai thu
tam tng an phi, 1€ phi Toa an so AA/2021/0005991 ngay 23/6/2022.

3. An phi kinh doanh, thuong mai phic thém: Cong ty Trach nhiém hiu
han Go T2 phai chiu 2.000.000 dong (hai tri¢u dong), dugc khau trir vao tien
tam {rng an phi da nop theo Bién lai thu s6 0006350 ngay 17/10/2022 va so

0001466 ngay 07/12/2022 cua Chi cuc Thi hanh &n dan su thi x& T1, tinh Binh
Duong.
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Truong hop Ban 4n dugc thi hanh theo quy dinh tai tai Diéu 2 Luat Thi
hanh an dan su thi ngudi dugc thi hanh an dan su, ngudi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh an, ty nguyén thi hanh
an hoic bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7A va 9 Luat Thi
hanh an dan sy, thoi hiéu thi hanh an duogc thuc hién theo quy dinh tai Biéu 30
Luat Thi hanh an dan su.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhan: - TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; A AN - ’ ~ >

_ Chi cuc THADS thi xa TL. THAM PHAN CI—!U TQA PHIEN TOA
- TAND thi xa T1; (da ky)

- Cac dwong sy gdé thi hanh);
- Luu: HO so, T6 Hanh chinh Tu phap;
Toa K.

DPao Minh Da



