TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
HUYEN U MINH THUQNG Doc 1ap - Tu do - Hanh phic
TINH KIEN GIANG
Bén 4n so: 43/2022/DS-ST
Ngay: 28-9-2022
VIV tranh chap hop ddng vay tai san

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN HUYEN U MINH THUQNG, TINH KIEN GIANG

- Véi thanh phan Hpi dong xét xir so' thiam gom ¢

Tham phan — Chii toa phién toa: Ong Tran Tuin Khanh

Cdc Hoi tham nhén dan:

1. Ba Nguyén Thi Hong Tham

2. Ong Pham Hoang Kiét

- Thar ky phién tda: Ong Nguyén Ut Sang — Thu ky Toa an nhan dan huyén
U Minh Thuogng.

- Pai di¢n Vién kiém sdt nhan dian huyén U Minh Thwong: Vu an khong
thudc truong hop Vién kiém sat tham gia.

Trong ngay 28 thang 9 nam 2022 tai tru s& Toa an nhan dan huyén U Minh
Thuong, tinh Kién Giang xét xtr so tham cong khai vy an thu 1y s6 53/2022/TLST-
DS, ngay 27 thang 4 nam 2022 vé tranh chap hop dong vay tai san theo Quyét
dinh dua vu an ra xét xtr s6 60/2022/QDXXST-DS, ngay 26/08/2022 va quyét
dinh hodn phién toa sb 39/2022/QDST-DS ngay 12/9/2022, giita cac dwong su:

Nguyén don: Ong Poan Ngoc H, sinh ndm 1988; Pia chi: Ap 1, xa P, huyén
C, thanh phd T (c6 don xin vang mat).

Bi don: Ba Lé Thi Ngoc H1, sinh nam 1986 va 6ng T6 Van Kh, sinh nam
1989; Cung dia chi: Ap A, xa B, huyén U, tinh Kién Giang (vang mat khong c6 1y
do).

NOI DUNG VU AN:

Theo don khéi kién dé ngay 09/3/2022 va cac 10i khai trong qua trinh giai
quyét vu 4n nguyén don 6ng Poan Ngoc H trinh bay:

Ngay 09/03/2019 6ng Poan Ngoc H ¢6 cho vo chong 6ng T6 Vian Kh va ba
Lé Thi Ngoc H1 vay s6 tién 1a 580.000.000 dong, thoi han vay 13 03 thang (dén
ngay 09/06/2019). Bén han tra ng vo chong 6ng Kh, ba H1 khong tra goc va lai



cho 6ng H theo hop dong.

Ong H yéu ciu Toa an budc vo chong dng Kh, ba H1 tra tién vay gbc
580.000.000 dong; tién 13i theo thoa thuan 1a 2%/thang tinh tir ngay 02/3/2019 dén
ngay 09/02/2022 14 35 thang véi s tién 406.000.000 dong; Tién phat do cham tra
1ai v6i muc phat 2%/thang (tinh tir ngay 09/4/2019) 1a 123.984.447 d6ng. Tong
cong 13 1.109.984.447 ddng (mot ty mot tram 1& chin triéu chin trim tdm muoi bon
nghin bdn trim bdn muoi bay ddng) va yéu cau tinh 1ai phat sinh dén khi Toa an
giai quyét xong vu kién.

Bi don 6ng Té Vin Kh va ba Lé Thi Ngoc H1 dwogc Toa an tong dat hop 1é
thong bao vé viéc thu Iy vu 4n, tri¢u tap hop 1¢ dé tham gia phién hop kiém tra
viéc giao ndp, tiép cin, cong khai chirg cir va hoa gidi, xét xir dén 1an thir hai
nhung déu vang mit khong co ly do. Trong qua trinh giai quyét vu an bi don
ciing khong cé vin ban trinh bay ¥ kién hoic yéu ciu phan t6 nén khong cé y
kién trinh bay.

Tai liéu, chitng cik cé trong hé so:

Nguyén don cung cdp: Ban ty khai; ban ké tién vay goc va ldi tir ngay
09/3/2019 dén ngay 09/02/2022; Hop dong vay tién ngay 09/03/2019; Pon xac
nhén noi cu tri cua Bi don; Thong béo s6 1261/TB-CQDT ngay 10/9/2020 ctia Co
quan Canh sat Piéu tra Cong an quan Ninh Kiéu v/v tra 10i don cua ong Poan
Ngoc H; Pon xin ving mit.

Bi don cung cdp: Khong co.

NHAN PINH CUA TOA AN:

[1]. V@ thi tuc to tung: Bi don 6ng T6 Van Kh va ba Lé Thi Ngoc HI dugc
Toa 4n tridu tap hop 1¢ dén lan thtr hai dé tham gia xét xtr nhung ving mat khong
c6 ly do. Trong qua trinh giai quyét vu an vo chong 6ng Kh, ba H1 ciing khong ¢
yéu cau phan t6. V& phia nguyén don 6ng Poan Ngoc H ¢6 don xin xét xir vang
mit. Can ¢t diém b khoan 2 Diéu 227, khoan 1 Piéu 228 Bo luit t6 tung dén su,
Toa an van tién hanh xét xu.

[2]. V& quan hé phap luat: Tranh chép giita nguyén don 6ng Poan Ngoc H
v6i bi don 6ng T6 Vian Kh, ba Lé Thi Ngoc H1 1a tranh chip hop dong vay tai san.
Cu thé nguyén don 6ng Poan Ngoc H yéu ciu vo chdong ong Té6 Van Kh, ba L&
Thi Ngoc HI tra sb tién vay gdc, tién 14i va tién phat do cham tra 14i tong cong la
1.109.984.447 déng (mdt ty mot tram 1& chin triéu chin trim tim muoi bén nghin
bdn trim bén muoi bay dong).

[3]. Xét vé ndi dung tranh chap:



Xét yéu cau ciia nguyén don doi bi don tra so tién vay gdc 1a 580.000.000
dong; tién 13i 2%/thang tir ngay 02/3/2019 dén ngay 09/02/2022 (35 thang) voi sd
tién 406.000.000 dong; tién phat do cham tra 1ai 1a 123.984.447 d6ng. Tong cong
13 1.109.984.447 ddng, Hoi dong xét xtr nhan thay:

Theo hop ddng vay tién 09/03/2019 thi dng H cho vo chong 6ng Kh, ba H1
vay sd tién 580.000.000 dong (trong d6 ghi rd 440.000.000 dong 14 tién vay gbc va
140.000.000 dong 14 tién 14i) thoi han vay 1a 03 thang (tir ngdy 09/3/2019 dén ngay
09/6/2019); 13i suat hai bén thoa thuan 1a 2%/thang, tién 14i duoc tra dung vao ngay
thtr 30 tinh tir ngdy vay, tién 14i néu tra chdm sé& bi phat 2%/thang.

Tai bién ban phién hop kiém tra viéc giao nop, tiép can, cong khai ching cir
ngay 26/8/2022 dng H trinh bay: Ong H cho vo chdng dng Kh, ba H1 vay s tién
440.000.000 dong khoang thang 11/2017, 13i suat 4%/thang, dén ngay 09/3/2019
hai bén lam lai bién nhan méi voi sé tién 580.000.000 dong (trong dé tién vay gbc
1a 440.000.000 ddng, 1ai 1a 140.000.000 dong), 6ng H khong con giir bién nhan cii
nén khdng nhé ngdy cho vay sb tién 440.000.000 dong. Tur khi vay dén ngay
09/3/2019 vo chdéng 6ng Kh, ba H1 c6 tra cho 6ng H duoc tién 14i 14 80.000.000
dong.

Xét 101 trinh bay ctia 6ng H 1a phu hop véi két qua xac minh ciia Co quan
canh sat Piéu tra Quan Ninh Kiéu - Thanh phd Céan Tho. Cu thé theo Thong bao sd
1261/TB-CQDT ngay 10/9/2021 ctia Co quan Canh sat Diéu tra Cong an Quin
Ninh Kiéu vé viéc tra 1oi don té céo céo cta 6ng Poan Ngoc H ¢ noi dung:

“Oua lam viéc véi Lé Thi Ngoc Hwong va Té Vin Khéi ca hai vo chong
thira nhdn c6 vay sé tién 440.000.000 d ciia Poan Ngoc Hdi vao thang 11/2017 tai
duwong Nguyén Ngoc Trai, phwong An Phii, qudn Ninh Kiéu, TP Can Tho véi muc
dich dé lam an, thoi gian dau Hwong va Khoi ¢é tra ldi cho Hdi khodng
80.000.000 dong, nhung thoi gian sau do lam dn thua 16 nén khéng con kha ning
dong ldi va tra no gbc. Hirong va Khéi da di lam thué & Kién Giang va Thanh phé
Ho6 Chi Minh @é kiém tién trda ng va cam két méi thing sé tra cho 6ng H
10.000.000 dong. Bén ngay 17/01/2020 Huong cé khéc phuc cho Hai sé tién la
10.000.000 dong”.

Nhu vay, thue té vao thang 12/2017 6ng H c6 cho vo chong dng Kh, ba H1
vay s tién 440.000.000 dong, 13i suat hai bén thoa thuan 1 4%/thang, do vo chong
6ng Kh, ba H1 khong tra du tién gbc va 1di nén dén ngay 09/3/2019 hai bén méi
lam lai bién nhan moi véi sb tién 580.000.000 dong (tién gdc 440.000.000 dong,
1ai 12 140.000.000 dong). Vo chong dng Kh, ba H1 vay tién ctia 6ng H nhung
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khong thuc hién tra no theo thoa thuan nén 6ng H khai kién vo chong 6ng Kh, ba
H1 yéu cau tra no tién vay 1a ¢6 can ct. Tuy nhién, can phai xac dinh lai sb tién
vay géc ban dau va tién 1i phai duoc tinh lai theo quy dinh tai 1 Diéu 468 Bo luat
dan sy 2015, cu thé:

“LAi sudt vay do cac bén théa thudn.

Trirong hop cac bén c6 théa thudn vé \ai sudt thi 130 sudt theo théa thudn
khong dicoc vieot QUA 20%/ndm ciia khoan tién vay, ...

Truong hop 180 sudt theo théa thudn vuot qua 13i sudt gidi han dwoc quy
dinh tai khodn nay thi mitc 18i sudt vieot qua khdng c6 hiéu luc...”.

Theo quy dinh trén thi muc 13i suat do c4c bén thoa thuan khong dugc vuot
qua 1,66%/thang. Bé tinh dugc sb tién 14i vo chong dng Kh, ba H1 phai tra cho
6ng H tir ngay vay (440.000.000 dong) dén ngay hai bén thoa thuan 1am lai hop
dong moi (ngay 09/03/2019) thi can xac dinh dugc ngdy dng H cho vo chong dng
Kh, ba H1 vay s6 tién 440.000.000 dong. Tuy nhién, trong qué trinh giai quyét vu
an, ong H trinh bay la do thoi gian da lau, sau khi lam bién nhan méi thi khéng con
giit bién nhan cii nén khdng nhé ngay cho vay sé tién 440.000.000 dong.

Trong thong bao tra s6 1261/TB-CQPT ngay 10/9/2021 ctia Co quan CSDT
Cong an Quan Ninh Kiéu thi dng H va vo chong dng Kh, ba H1 déu trinh bay thoi
gian vay la khoang thang 12/2017 (khéng xac dinh dugc ngay).

Vi vay, Hoi dong xét xir thong nhat 1dy moc thoi gian 1a thang dé tinh 14i, cu
thé tir thang 12/2017 dén thang 03/2019 1a 15 thang, tién 13i cua sd tién
440.000.000 dong la: 440.000.000 dong x 1,66%/thang x 15 thang = 109.560.000
dong, trir so tién 1ai 6ng Kh, ba H1 tra cho 6ng H trong thoi gian nay 1a 80.000.000
dong, so tién 1ai con lai 14 29.560.000 dong.

Nhu vay, tinh dén thoi diém hai bén 1am lai hop dong vay (ngay 09/3/2019)
v chong ng Kh, ba H1 con no 6ng H so tién gdc (440.000.000 dong) va 1ai
(29.560.000 dong) tong cong 1a 469.560.000 dong.

Pén ngay 09/3/2019 hai bén lam lai hop dong vay méi, thdi han vay 1a 03
thang (tir ngay 09/3/2019 dén ngay 09/6/2019), 14i suat thoa thuan 13 2%/thang.

Theo hudng dan tai khoan 2 Diéu 5 Nghi quyét s6 01/2019/NQ-HPTP ngay
11/01/2019 cua Hoi dong tham phan TAND tdi cao vé hudng dan ap dung mot sd
quy dinh ctia phap luat vé 13i, 13i suat, phat vi pham quy dinh:

“2. Hop dong vay cé ldi ma khi dén han bén vay khéng trd hodc tra khéng

ddy dvi thi 1di, 1di suat dwoc xdc dinh nhw sau:



a) Ldi trén no goc trong han chwa tra theo 1di sudt théa thudn nhung khéong
ot qua miec ldi sudt quy dinh tai khoan 1 Piéu 468 ciua Bé ludt Ddan sy nam
2015 twong ting véi thoi han vay cha tra 1di trén no goc tai thoi diém xdc ldp hop
dong...

Tién ldi trén no goc trong han chwa tra = (no goc chua trd) x (1di sudt theo
théa thudn hodc 50% mirc 1di sudt gioi han quy dinh tai khoan 1 Diéu 468 ciia B
ludt Dén sw nam 2015 tai thoi diém tra no) x (thoi gian vay chua tra lai trén no
goc).

b) Truong hop chdm trd 1di trén no goc trong han thi con phdi tra 1di trén
no ldi theo mie ldi sudt quy dinh tai khoan 2 Piéu 468 cia B ludt Dan sw nam
2015 tai thoi diém trd no twong vmg véi thoi gian chdm tra tién ldi trén no goc, trie
truong hop co thoa thuan khac.

Tién ldi trén ng ldi chwa tra = (no lai chwa trd) x (ldi sudt quy dinh
tai khodn 2 Diéu 468 ciia Bé ludt Dén sw nam 2015 tai thoi diém tra no) x (thoi
gian chdm tra tién ldi trén ng géc);

¢) Lai trén no goc qud han chua tra bang 150% mike 1di sudt vay do cdc bén
théa thudn trong hop dong twong iing véi thoi gian chdm trd, triv truong hop c6
théa thudn khdc. Mikc 1di sudt trén no gbc qud han do cdac bén théa thudn khong
dwoc vuot qua 150% muc ldi sudt quy dinh tai khoan 1 Piéu 468 Bé ludt Dan sy
nam 20135.

Tién ldi trén ng gbc qud han chua tra = (no' goc qud han chwa tra) x (1di
sudt do cdc bén théa thudn hodc 150% ldi sudt vay do cdc bén théa thudn) x (thoi
gian chdm trd ng géc)”.

Theo quy dinh néu trén, tién 13i trén no gdc (469.560.000 dong) trong han 03
thang (tir ngay 09/3/2019 dén ngay 09/6/2019) 1a: 469.560.000 dong x 1,66% x 03
thang = 23.384.000 dong. Tinh dén ngay 09/6/2019 vo chong dng Kh, ba H1 con
ng 6ng H tién vay gbc 1a 469.560.000 dong va tién 1di trong han 1a 23.384.000
dong.

Do vg chong 6ng Kh, ba H1 cham tra 1di trén ng gbc trong han nén con phai
tra 14i trén no 13i va tién 13i trén no gbc qua han theo hudéng dan tai diém b, diém c
khoan 2 Diéu 5 Nghi quyét 01/2019/NQ-HPTP, cu thé:

Tién l4i trén no 13i chua tra = 23.384.000 dong x 0,83% x thoi gian cham tra
tién 14i trén no gbe (tir ngay 09/6/2019 dén 28/9/2022) la 39 thang 19 ngay =
7.692.000 dong.



Tién 13i trén no gdc qua han = 469.560.000 dong x 1,66% x 150% x 39
thang 19 ngay = 463.394.677 dong.

Nhu vdy, téng cong tién gbc va cac khoan lii tinh dén ngay xét xur
28/9/2022 vo chong dng Kh, ba H1 con thiéu 6ng H 1a:

No gbc 469.560.000 ddng + no 13i trong han 23.384.000 dong + 14i trén no
lai 7.692.000 dong ddng + 1di trén ng gbc qua han 463.394.677 ddéng =
964.030.000 ddng (chin trim sdu muoi bon tridu khong trim ba muoi nghin dong).
Khau trir sb tién 10.000.000 dong ba H1 tra cho 6ng H ngay 17/01/2020. S tién
con lai v chong dng Kh, ba H1 phai tra cho 6ng H 12 954.030.000 dong (chin traim
nim muoi bén tridu khong trim ba muoi nghin dong).

Vaé tién phat do cham tra lii: Xét yéu cau cua dng H doi vo chong 6ng Kh,
ba H1 phai chiu tién phat do cham tra 13i v6i mac phat 2%/thang tinh tir ngay
09/4/2019 véi sb tién 123.984.447 dong. Yéu cau nay cua 6ng H 1a khéng co co so
dé Hoi dong xét xtr chap nhan, vi B luat dan sy 2015 va Nghi dinh s
01/2019/NQ-HDTP ngay 11/01/2019 ctia Hoi dong tham phan TAND tdi cao chi
quy dinh vé viéc tinh 14i suat trong hop dong vay va tién 13i do cham thuc hién
nghia vu theo hop dong sau khi xét xtr, khong quy dinh vé ché tai xir phat khi bén
vay cham thuc hién nghia vu tra 1i. Do d6 yéu cau nay cta 6ng H 1a khéng c6 co
so dé Hoi dong xét xir chap nhan.

Theo don khoi kién 6ng H yéu cau vo chong dng Kh, ba H1 tra tong sb tién
1a 1.109.984.447 dong, nhung chi dugc Hoi dong xét xur chip nhan sb tién
954.030.000 d6ng. Bac mot phan yéu cau khai kién ctia 6ng H ddi véi s6 tién 1a
155.954.447 d6ng (mdt trim nim muoi 1im triéu chin trim nim muoi bon nghin
bdn trim bén muoi bay dong).

V& trach nhiém tra no: Theo hd so xac minh cua Co quan CSPT Céng an
Quan Ninh Kiéu, Thanh phd Can Tho thi v chong ba H1 va 6ng Kh thira nhan co
vay ctia 6ng H so tién 440.000.000 dong vao thang 12/2017 dé lam an. Vi vay, vo
chong 6ng Kh, ba H1 phai c¢6 trach nhiém lién déi tra cho dng H sd tién vay goc va
3 12 954.030.000 d6ng (chin trim nim muoi bon triéu khong trim ba muoi nghin
dong).

[4]. V& an phi: Vo chong Khoi, ba H1 phai tién chiu an phi 1a 40.620.900
d6ng (bon muoi triéu sau tram hai muoi nghin chin trim dong).

Ong H phai chiu tién an phi d6i voi sd tién yéu cau khong duoc Toa an chap
nhan 14 155.954.447 @éng X 5% = 7.797.722 ddng (bay triéu bay traim chin muoi

bay nghin bay traim hai muoi hai déng). Pugc khiu trir vao sd tién tam tmg an phi
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6ng H da nop 1a 22.649.767 dong (hai muoi hai triéu sau tram bon muoi chin
nghin bay trim sau muoi bay dong) theo bién lai thu s6 0003224 ngay 25/04/2022
cua Chi cuc Thi hanh an dan sy huyén U Minh Thuong. ong H duoc nhan lai sb
tién 1a 14.852.000 déng (mudi bon triéu tdm traim ndm muoi hai nghin khong
dong).

Vi cac lé trén,

QUYET PINH

Ap dung Diéu 463, DBiéu 466, Diéu 468 Bo luat Dan su nim 2015; diém b,
diém ¢ khoan 2 Piéu 5 Nghi quyét sé 01/2019/NQ-HDTP ngay 11/01/2019 cua
Ho6i dong tham phan TAND t6i cao vé hudng dan 4p dung mot sé quy dinh cua
phap luat vé 14, 1ai suat, phat vi pham; khoan 4 Piéu 26 Nghi quyét sb
326/2016/UBTVQHI14 ngay 30/12/2016 ctua Uy ban Thuong vu Quéc Hoi vé an
phi va 1& phi Toa an; Piéu 91, Piéu 92, diém b khoan 2 Piéu 227, khoan 1 Diéu
228, biéu 238, Diéu 271, Piéu 273 B6 Luat t6 tung dan sy 2015.

1. Chap nhan mot yéu cau khoi kién ctia nguyén don 6ng Poan Ngoc H véi
bi don ong T6 Vian Kh, ba Lé Thi Ngoc HI vé viéc tranh chap hop dong vay tai
san.

2. Budc vo chong 6ng Té Vian Kh, ba Lé Thi Ngoc H1 c6 trach nhiém lién
d6i tra cho 6ng Poan Ngoc H sd tién vay goc va lai tong cong 1a 954.030.000 dong
(chin trim nim muoi bdn triéu khong trim ba muoi nghin déng).

3. V& 13i suét sau khi xét xtr: Ké tir ngay tiép theo cuia ngdy xét xir so tham
(29/9/2022) cho dén khi thi hanh an xong s tién 954.030.000 dong (chin trim nim
muoi bdn triéu khong trim ba muoi nghin déng) bén phai thi hanh 4n con phai
chiu khoan tién 13i ctia s6 tién con phai thi hanh an theo mirc 14i suat cac bén thoa
thuan do cham thuc hién nghia vu trong hop df‘mg la 2%/thang.

4. Bac mdt phan yéu cau khoi kién ctia nguyén don ong Poan Ngoc H d6i
v6i bi don ong T6 Vian Kh, ba Lé Thi Ngoc H1 ddi véi sé tién 1a 155.954.447 dong
(mot trim nim muoi ldm triéu chin trim nim muoi bén nghin bén tram bon muoi
bay dong).

5. V& an phi: Vo chong Khoi, bd H1 phai tién chiu an phi 1a 40.620.900
d6ng (bdn muoi triéu sau tram hai muoi nghin chin trim dong);

Ong H phai chiu an phi dbi v6i sb tién yéu cau khong dugc Toa an chip
nhan 1a 7.797.722 dong (bay tridu bay traim chin muoi bay nghin bay trim hai
muoi hai dong). Pugc khiu trir vao sb tién tam Gng an phi 6ng H di nop la

22.649.767 ddng (hai muoi hai tridu sau trim bon muoi chin nghin bay trim sau
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muoi bay dong) theo bién lai thu s6 0003224 ngay 25/04/2022 ciia Chi cyc Thi
hanh an dan sy huyén U Minh Thuong. Ong H duoc nhan lai sb tién 1a 14.852.000
d6ng (muoi bon triéu tam trim nim muoi hai nghin khong dong).

Céac duong sy vang mit tai phién toa co quyén lam don khéng cdo ban an 1én
Tda an nhan dan tinh Kién Giang trong thoi han 15 ngay ké tir ngdy nhan duogc ban
an hoac ban an duoc téng dat hop I¢.

“Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luét
thi hanh an dan su thi nguo1 duoc thi hanh 4n dan sy, ngudi phai thi hanh 4n dan
su ¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh
an hodc cudng ché thi hanh an theo quy dinh tai cac Diéu 6; 7 va Diéu 9 Luat thi
hanh an dan sy, tho1 hi¢u thi hanh &n dugc thuc hién theo quy dinh tai Piéu 30
Luat Thi hanh an dan su”.

Noi nhin: TM. HQOI PONG XET XU SO THAM

- Toa dn nhan dan tinh Kién Giang; THAM PHAN - CHU TQA PHIEN TOA
- Vién kiém sat ND huyén U Minh Thuong;

- Chi cuc Thi hanh an DS huyén U Minh Thuong,

- Cac duong su;

- Luru hé so.

Tran Tuin Khanh



