TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc l1ap - Tw do - Hanh phic

Ban 4n s6: 97/2018/LD-PT
Ngay: 19 - 01 - 2018
V/v tranh chap don phuong
chdm dut hop dong lao dong

, ] NHAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thim phén — Chii toa phién toa: Ba V6 Thi Sang
Cdc Thdam phan: Ba Buii Thi Kim Dung
Ba Nguyén Thi Thoa

- Thw ky phién toa: Ba Lam Hy Ngoc - Can by Toa 4n nhan dan Thanh
phd H6 Chi Minh.

- Pgi dign Vign kiém st nhin dan Thanh phé Ho Chi Minh tham gia phién toa:
Ba Nguyén Thi En — Kiém sat vién.

Trong cac ngay 15 va ngay 19 thang 01 nam 2018, tai phong xtr an, Toa
an nhan dan Thanh phd HO Chi Minh xét xir cong khai vu an lao dong phuc
tham thu 1y sb: 84/2017/TLPT-LD ngay 01 thang 11 nim 2017 vé viéc: “Tranh
chap don phuong chim dit hop dong lao dong”.

Do Ban 4n lao dong so tham sé 09/2017/LD-ST ngay 19 thang 9 nam 2017
ctia Toa an nhan dan Quan L, Thanh phé H6 Chi Minh bi khang cdo.

Theo Quyét dinh dua vu 4n ra xét xtr phuc tham sd: 226/2018/QD-PT ngay
15 thang 01 nam 2018, gitra cac duong su:

Nguyén don: Ba Lé Thi Thu T, sinh ndm 1982; Cu tr( tai: 19/3 ap khu phd,
xa b, huyén P, tinh T; Tam tru tai: 42A, T6 50, Khu phé 3, phuong N, Quan M,
Thanh phd H6 Chi Minh (C6 mat).

Bi don: Céong ty Co phéan S

Dia chi tru sé: 154 Buong sO N, khu dan cu P, huyén C, Thanh phé Hd Chi Minh.

Nguoi dai dién theo phap luat: Ba Lé Thi Ngoc L, sinh ndm 1970 — Chtic
vu: Chu tich ho1 dé)ng quan tri.

Nguoi dai dién hop phap: Ong Nguyén Vin M, sinh nim 1990; cu trd tai: S6 8,
Ngb 70, duong L, phuong T, quan M, Thanh phé N (vang mét khi tuyén 4n).

(Theo Gidy iy quyén ngay 26 thang 12 nim 2017 ctia Cong ty C phan S).

Nguoi ¢6 quyén loi, nghia vu lién quan: Bao hiém xa hoi M.



Dia chi: 117C dudng C, Phuong O, quan N, Thanh phé H6 Chi Minh.
Nguoi dai dién hop phap: Ong Tran Tén T, sinh nim 1965; Cu tr( tai: 117C
duong C, Phuong O, quan N, Thanh phé H6 Chi Minh. (vang mat)
(Theo Gidy uy quyén sé 26/GUQ-BHXH ngay 04 thang 12 nim 2017 cua
Bao hiém xi hoi M).
Nguoi khang cdo: Bi don 1a Cong ty C6 phan S.
NOI DUNG VU AN:

Theo don khéi ki¢n va qud trinh tham gia té tung tai Toa dn nguyén don
ba Lé Thi Thu Tién trinh bay:

Ngay 01/10/2010, ba Lé Thi Thu T va Cong ty C6 phan S (goi tit 1a Cong ty
S) ¢6 ky két voi nhau hop dong lao dong khong xac dinh thoi han, véi chac vu 1a
Trinh dugc vién tai khu vuc Bénh vién V, Bénh vién N, Bénh vién B va Bénh vién
C. Pén ngay 25/6/2013, Cong ty ¢6 Quyét dinh sé 02/QDNVCT-S 2013 x4c nhan
ba T 1a nhan vién chinh thirc phong kinh doanh ctia Cong ty. Trong qua trinh lam
viéc tai Cong ty tir nam 2010, ba T ludn hoan thanh tét cong viée dugc giao,
khong vi pham bat ky diéu gi vé ky luat Cong ty.

Tuy nhién, ngdy 26/4/2014, Coéng ty ban hanh quyét dinh s 07/QD.S-2014
don phuong cho ba T nghi viéc va budc ba T ban giao lai toan bo tai liéu, hang hoa
dang quan 1y tai cac dia ban phu trach trudc ngay 29/4/2014 ma khong cé 1y do va
cling khong c6 thong bao trudc mac du lac nay ba T dang mang thai 09 thang. Nhu
vy, Cong ty da don phuong chim dut hop dong lao dong trai phap luat nén ba T
khoi kién, yéu cau Cong ty c6 nhitng nghia vu sau:

- Tra tién lwong nhitng ngay ba T khong duoc lam viée tir ngdy 30/4/2014
dén ngay 30/6/2016: 3.000.000 déng/thang x 26 thang = 78.000.000 dong.

- Tra hai thang tién luong theo hop dong: 2.800.000 dong x 02 thang =
5.600.000 dong.

- Tra hai thang tién lwong cho ba T thdi viée trai phap luat: 3.000.000 dong x
02 thang = 6.000.000 dong.

- Tra tién vién phi lac sinh con do Cong ty khong dong bao hiém y té:
5.337.000 dong.

- Tra tién hudéng ché d6 thai san do Cong ty khong thuc hién viée dong bao
hiém xa hoi:

+ Tro cip mot 1an sinh con: 1.150.000 dong x 02 thang = 2.300.000 dong.

+ Mirc huong luong 06 thang nghi viéc sinh con: 2.800.000 dong x 6 thang =
16.800.000 dong.

- Tra tién chi phi cho khach hang cua doanh s thang 4/2014 ma ba T d chi cho
khéch hang (c6 chimg tir kém theo) nhung Cong ty chua hoan lai: 14.345.600 dong.
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- Budc Cong ty dong bao hiém xi hoi, bao hiém y té, bao hiém that nghiép tir
ngay 01/10/2010 dén hét ngay 30/6/2016 v6i mirc luong 1a 2.800.000 dong/thang.

Tai phién toa ngay 19/9/2017, ba T thay ddi, b6 sung mdt phan yéu cau khoi
kién. Cu thé:

- Rut lai mot phan yéu cau khoi kién d6i véi tién luong nhitng ngay ba khong
duoc 1am viée tir ngdy 30/4/2014 dén ngay 30/6/2016, cu thé trir ra 06 thang nghi
thai san va c6 yéu cau dugc huong ché do thai san theo quy dinh.

- 02 thang tién luong theo hop ddéng sau khoan tién lwong cho nhiing ngay bi
mat viéc v6i muc lwong 3.000.000 ddéng/thang (trude ddy yéu cau mic luong
2.800.000 d6ng/thang).

- Khong yéu ciu cy thé Cong ty phai tra, ma yéu cau dugc chi tra ché do thai
san theo quy dinh.

- Yéu cau Cong ty tra tién tro cip thdi viéc cho thoi gian lam viéc tir ngay
01/10/2010 dén ngay 31/12/2014: 3.000.000 dong x ¥ x 4,5 nam = 6.750.000 dong.

- Yéu cau Céng ty c6 nghia vu phai khic phuc hiu qua bang viéc truy dong
Bao hiém x3 hoi, Bao hiém y té tir ngay 01/11/2010 dén hét ngay 30/6/2016 (trudc
day yéu ciu tr ngay 01/10/2010); truy déng bao hiém that nghiép tir ngiy
01/01/2015 dén ngay 30/6/2016 theo quy dinh.

Qud trinh tham gia t6 tung tai Toa dn bi don la Cong ty Co phén S trinh bay:

- Cong ty CH phan S xét thiy duong su chua cung cip du gidy to lién quan
dén vu viéc ma duong su da gui 1én Toa an. Yéu cau Toa an cung cap tat ca gidy
to (photo) da dugc ba Lé Thi Thu T tai Cong ty.

- Qua kiém tra hd so nhan sy, Cong ty khong thiy c6 hd so va hop dong dugce
luu tén Lé Thi Thu T tai Cong ty.

Qud trinh tham gia t6 tung tai Toa dn ngwoi cé quyén lgi, nghia vu lién
quan la Bdao hiém xd hoi M trinh bay:

- Theo quy dinh ciia Luat bao hiém xa hoi, thi muc lwong tham gia bao hiém
xd hoi cta ngudi lao dong khong duoc thip hon mirc luong t6i thiéu ving theo
ting thoi diém do Nha nude quy dinh. Néu cac bén thoa thuan thip hon, thi khi
tham gia bao hiém xa hoi, co quan bao hiém xa hoi s& budc cac bén diéu chinh
bang mirc lvong tdi thiéu ving.

- Theo quy dinh ctia Ludt viéc lam, thi ké tir ngay 01/01/2015 ngudi st dung
lao dong phai tham gia bao hiém thit nghiép, dong bao hiém that nghiép cho
nguoi lao dong.

- Néu nguoi sir dung lao dong c6 tham gia bao hiém xa hoi day du, thi viéc
chi tra ché d thai san do co quan bao hiém x3 hoi thuc hién theo quy dinh.



Tai Bén dn lao dong so thiam sé 25/2015/LD-ST ngay 24 thing 8 nam 2015 (cé
Théng bdo siia chita, bo sung bin dn so6 30/2015/TB-TA ngay 09 thang 9 nam 2015
kém theo) ciia Toa dn nhén dian Qudn L, Thanh phé Ho Chi Minh, tuyén xie:

Cian ¢t vao diém a, khoan 1 Piéu 31; diém ¢ khoan 1, Diéu 33; diém a khoan
1 biéu 35, Piéu 131, biéu 202, Diéu 243, Diéu 245 cua Bo luat t6 tung dan su (da
dugc stra d6i bd sung nam 2011);

Can ct vao Diéu 22, Diéu 42, Diéu 48, Diéu 90, Diéu 103 va Dicu 123 cua
B6 luat lao dong nam 2012;

Can ctr vao DPiéu 305 cua Bo luat dan sy nam 2005;

Can ctr vao DPiéu 14, Diéu 21 va Diéu 30 Nghi dinh s6 05/2015/ND-CP ngay
12/01/2015 cua chinh phu quy dinh chi tiét va hudéng dan thi hanh mot s6 ndi dung
cua Bo luat lao dong nam 2012;

Can ct vao Phap Iénh an phi, 1€ phi Toa an,

Tuyén xtr :

Chép nhan mot phﬁn yéu cau khoi kién ctia ba Lé Thi Thu T.

1. Hiy Quyét dinh budc thoi viee s 07/QP.S-2014 ngay 26/4/2014 ciua Cong
ty C6 phan S. Budc Cong ty C6 phan S phai nhan nguoi lao dong (ba Lé Thi Thu
T) trd lai 1am viée theo hop dong da ky két va phai tra tién luong, bao hiém x4 hoi,
bao hiém y té trong nhimg ngay ngudi lao dong khong duoc 1am viée cong véi it
nhat 02 thang tién luong theo hop ddng lao dong.

2. Trong trudng hop phia bi don — Cong ty C6 phan S khong nhan ba T tré lai
lam vi¢c tai Cong ty thi:

Budc Cong ty Co phan S c6 nghia vu boi thudng cho ba Lé Thi Thu T téng
s6 tién 1a 28.000.000 (Hai muoi tim triéu déng) ngay sau khi ban an c6 hiéu luc
phap luat bao gom):

- Hai thang tién luong do budc thdi viéc trai phap luat 1a 5.600.000 dong
(nam triéu hai trim ngan dong);

- Tién lwong trong nhitng ngdy 1am viéc chua duoc huong luong va nhitng ngay
khong duoc lam viée 1a: 16.800.000 ddng (Mudi sau triéu tdm trim nghin dong);

- Tién tro cap thoi viée 13 67.200.000 ddng (sau muoi bay triéu hai trim nghin dong);

- Trudng hop Cong ty Co phan S cham tra s tién néu trén, thi hang thang
Cong ty Co6 phan S con phai tra thém cho ba T tién 141 d6i véi sb tién cham tra
theo muc 14i xuét co ban do Ngan hang Nha nudc cong bd twong tmg voi thoi gian
cham tra tai thoi diém thanh toéan.

3. Cong ty C6 phan S phai 1ap ho so truy dong Bao hiém xa hoi, Bao hiém y
té cho ba T tir thang 10/2011 theo mirc luong 2.500.000 dong/thang. Ngay sau khi
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hoan thanh nhiém vu truy dong bao hiém xa hoi, bao hiém y té néu trén, Cong ty
C6 phan S phai tra lai cho ba Lé Thi Thu T s6 bao hiém x4 hoi.

Ngoai ra, ban an so thim con tuyén vé an phi, quyén yéu cau thi hanh an va
quyén khang céo cua cac duong su theo quy dinh cta phép lut.

Ngay 23 thang 9 ndm 2015, Vién truéng Vién kiém sat nhan dan Thanh phd
Hd Chi Minh khang nghi ban an so tham sé 25/2015/LD-ST ngay 24/8/2015 cua
Tda an nhan dan Quan L, Thanh phd HO Chi Minh.

Tai Bin dn lao dong phiic thdm sé 634/2016/LP-PT ngay 24 thdng 5 nim
2016 ciia Toa én nhén din Thanh pho Hé Chi Minh, tuyén xir:

- Ap dung khoan 2, Diéu 199 ; Piéu 202 ; Diéu 238 ; khoan 3, Diéu 266 Bo
luat to tung dan su (da duogc stra ddi bo sung nam 2011) ;

- Ap dung Phap 1énh 4n phi, 1¢ phi Toa an;

- Ap dung Luat thi hanh 4n dan sy ;

Tuyén xu:

1. Huy ban 4n lao dong so thim sb 25/2015/LD-ST ngay 24/8/2015 cia Toa
an nhan dan Quan L vé viéc tranh chap hop dong lao dong, giira:

Nguyén don: Ba Lé Thi Thu T, sinh nam: 1982.

Dia chi: 42A, t6 50, Khu phé 3, phuong N, Quan M, Thanh phd H6 Chi Minh.

Bi don: Cong ty C6 phan S

Dia chi: S6 36 duong 7A Cu xa T, Phuong H, Quan L, Thanh phd H6 Chi Minh;

Ngudi dai dién theo phap luat: Ba Lé Thi Ngoc L — Chu tich hoi dong
quan tri.

Ngudi ¢o quyén loi, nghia vu lién quan: Bao hiém x3 hoi M.

bia chi: 117C duong C, Phuong O, quan N, Thanh phé HO Chi Minh.

Nguoi dai dién theo Gy quyén: Ba V5 Mong Thuy D; sinh nam 1980.

(Theo Gidy iy quyén s6 02/GUQ-BHXH ngay 11/01/2016)

2. Chuyén h so vu 4n cho Toa an nhan dan Quén L, giai quyét lai vu an.

Ngoai ra, ban an phuc thAm con tuyén vé an phi theo quy dinh cua phap luat.

Tai Bén dn lao dpng so thim so 09/2017/LD-ST ngay 19 thdng 9 nim 2017
ctia Toa dn nhin din Quén L, Thanh phé Hoé Chi Minh, tuyén xie:

Cin cir vao Piéu 22, khoan 3 Diéu 39, khoan 3 Piéu 155, Piéu 42, Diéu 48,
diém a khoan 1 Piéu 201, Diéu 96 cua Bo ludt lao dong nam 2012; cac diéu 23, 31,
34, 38 ctia Luat bao hiém x4 hoi nam 2014; khoan 4 Diéu 2 ctia Luat bao hiém xa hoi
nim 2006; khoan 1 Piéu 12 ctia Luat bao hiém y t& nim 2008; cac diéu 42, 44 cua
Luat viéc 1am nam 2013; Diéu 357 cta BO luat dan sy nam 2015; khoan 3 Diéu 30,
diém a khoan 1 Diéu 32, diém a khoan 1 Diéu 39, diém b khoan 2 Diéu 227, khoan 3
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Diéu 228, khoan 1 Diéu 244 Diéu 271, Diéu 273 clia Bo luat t6 tung dan sy nim
2015; khoan 2 Piéu 11 va khoan 2 Diéu 27 ctia Phap lénh s6 10/2009/UBTVQH12
ngdy 27 thang 02 nim 2009 ctia Uy ban Thudong vu Qudc hoi quy dinh vé an phi, 1¢
phi Toa an va Danh muc murc an phi, 1€ phi Toa an dugc ban hanh kem theo.

Tuyén xu:

1. Pinh chi xét xr mot phﬁn yéu cau khéi kién ctia ba Lé Thi Thu T, vé viéc
yéu cau Cong ty CO phan S phai tra 06 thang tién luong nhitng ngay bi mat viéc.

2. Tuyén bd viéc Cong ty C6 phan S don phuong chim dut hop dong lao
dong véi ba Lé Thi Thu T 1a trai phép luat.

3. Ghi nhén su tu nguyén cta ba Lé Thi Thu T, ddng ¥ chdm dut hop dong
lao dong v&i Cong ty C6 phan S ké tir ngay 30/6/2016.

4. Chap nhan mot phan yéu cau khoi kién cta ba Lé Thi Thu T.

4.1 Budc Cong ty Co phan S phai tra, bdi thudng, thanh toan, hoan tra cho ba Lé
Thi Thu T ngay sau khi an ¢6 hiéu luc cac khoan tién sau:

- Tién luong nhirng ngay bi mét viéc va 02 thang tién luong theo hop ddng:
66.000.000 dong.

- Tién trg cap théi viée: 6.750.000 dong.

- Hai thang tién luong theo hop dong lao dong dé chidm dat hop ddng lao
dong: 6.000.000 dong.

- Tién mua thé bao hiém y té tu nguyén nam 2014: 621.000 dong.

- Tién chi phi cho khach hang ciia doanh s6 thang 4/2014, ma ba Lé Thi Thu
T da chi tra: 14.345.600 dong.

Téng cong: 93.716.600 dong.

4.2 Khong chap nhan yéu cau cua ba Lé Thi Thu T vé viéc budc Cong ty CO
phan S phai thanh toan tién vién phi liic sinh con 1a 4.716.000 dong.

4.3 Budc Cong ty C6 phan S phai:

- Pong bao hiém x4 hoi, bao hiém y té cho ba Lé Thi Thu T tir ngay 01/11/2010
dén ngay 30/6/2016 theo quy dinh ctia Lu4t bao hiém xa hoi, Luét bao hiém y té.

- Péng bao hiém that nghiép cho ba Lé Thi Thu T tir ngay 01/01/2015 dén
ngay 30/6/2016 theo quy dinh cta Luat vi¢c lam.

Bao hiém x3 hoi M ¢6 nghia vu chi dao co quan bao hiém xa hoi quan/huyén cé
tham quyén thuc hién. Sau khi Cong ty Co phﬁn S thuc hién, thi Bao hiém x3 hoi M
cin ctr vao thoi gian nghi thai san ctia ba L& Thi Thu T chi tra ché do thai san theo
ding quy dinh.



Ngoai ra, ban an so tham con tuyén v€ an phi, quyén yéu cau thi hanh an va
quyén khang cdo cua cac duong su theo quy dinh cta phép luat.

Ngay 16 thang 10 nam 2017, bj don 1a Céng ty C6 phan S c6 don khang cio
toan bo ban an so tham.

Tai phién toa phiic thim:

- Bi don Cong ty C6 phan S c6 éng Nguyén Van M 1a ngudi dai dién theo ty
quyén trinh bay: Ba Lé Thi Thu T khong phai 14 nhan vién chinh thirc ma chi 1a
cong tac vién ciia Cong ty, bi don khong ky bat ky hop dong lao dong, hop dong
khoan viéc hoac quyét dinh vé viéc nhan ba T 13 nhin vién chinh thic phong kinh
doanh. Ban an so thAm cho rang Céng ty da don phuong chdm dut hop dong lao
dong trai phap luat v6i ba T 1a khong ding nén khang cdo toan bd ban an so tham,
dé nghi Hoi dong xét xir phiic tham khong chap nhan yéu cau khai kién ciia nguyén
don, sira ban an so thAm.

- Nguyén don ba Lé Thi Thu T cho ring Ban an so tham da xét xur ding quy
dinh phat luat nén khong khang cao va dé nghi Hoi ddng xét xir phuc thim khong
chap nhan khang cao cta bi don, giit nguyén ban an so tham.

- Pai dién Vién kiém sat nhan dan Thanh phd H6 Chi Minh phat biéu ¥ kién
ctia Vién kiém sat vé viéc tuan tha phap luat trong qué trinh giai quyét vu 4n & giai
doan phuc tham:

V& thu tuc td tung: Trong qua trinh giai quyét vu an & giai doan phuc tham va
tai phién tda hom nay, chu toa phién toa, hoi dong xét xir, thu ky phién toa d tuan
thii dung quy trinh t6 tung giai quyét vu an. Nhitng ngudi tham gia to tung chap
hanh dung quy dinh phap luat.

V& nodi dung vu an: Dé nghi Hoi déng xét xir chdp nhan mot phan khang céo
ctia bj don Cong ty C6 phan S. Stra mdt phan quyét dinh ctia Ban an lao dong so
tham s6 09/2017/LD-ST ngay 19/9/2017 ctia Toa an nhan dan Quan L, Thanh phd
Ho Chi Minh.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cac tai liéu, chtng ¢ ¢6 trong hd so vu an, qua thAm van
cong khai tai phién toa va cin ctr vao két qua tranh luan, Hoi dong xét xir phiic
tham nhan dinh:

[1]. V& hinh thirc: Pon khang cdo ctia bi don Cong ty C6 phan S trong han
luat dinh nén dugc chap nhan.

[2]. V& nodi dung: Xét khang cdo ciia Cong ty CO phan S, Hoi dong xét xir
nhan thay:

Thang 10/2010, ba L& Thi Thu T va Céng ty S c6 ky Hop dong lao dong
khoan viéc s6 140/HPKV lam Trinh duoc vién tai khu vuc Bénh vién V, Bénh
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vién N, Bénh vién B va Bénh vién C, thoi gian thir viéc 1a 03 thang muc luong
2.000.000 dong/thang. Sau thoi gian thir viée luong cin ban cta ba T 13 2.800.000
dong/thang, Cong ty khong ky hop dong mdi, ba Tién van tiép tuc 1am viéc. Pén
ngay 25/6/2013, Cong ty c6 Quyét dinh s 02/QDNVCT-S 2013 xac nhan ba T 1a
nhan vién chinh thuc phong kinh doanh cua Cong ty. Ngay 26/4/2014, Cong ty
ban hanh Quyét dinh s6 07/QD.S-2014 cho ba T thdi viéc ké tir ngay 30/4/2014 va
budc ban giao lai toan b tai li¢u, hang hda dang quan 1y tai cac dia ban phu trach
trudc ngay 29/4/2014 khong néu ly do.

Tai phién toa phuc thAm ba Lé Thi Thu T cho rang Céng ty S ban hanh Quyét
dinh s6 07/QD.S-2014 ngay 26/4/2014 cho ba thdi viéc khong c6 1y do, khong
thong bao trudc theo phap luat quy dinh va cho théi viéc trong lac ba dang mang
thai 09 thang 1a Cong ty dd don phwong chdm dirt hop dong lao dong trai phap luat
nén ba Tién khoi kién, yéu cau Cong ty phai c6 nhiing nghia vu ddi véi ngudi lao
dong theo phap luat quy dinh.

Bi don Cong ty C6 phan S cho rang ba Lé Thi Thu T chi 1a cong tac vién cla
Cong ty, bi don khong ky bat ky hop dong lao dong hodc co quyét dinh gi vé viée
nhén ba T 1a nhan vién chinh thirc phong kinh doanh, do ba T da mang hang cta
Cong ty di ban, tu trich lai phan trim khoan tién chi phi cho khach hang va khong
ndp lai cho Cong ty sb tién doanh sb ban hang nén ngay 26/4/2014 Cong ty ban
hanh quyét dinh s6 07/QD.S-2014 cho ba T théi viée 1a dung. Vi vdy Cong ty S
khong chap nhan yéu cau cua nguyén don.

Cin ctr Hop dong khoan viéc s6 140/HPKV khong ngay, thang 10 nim 2010;
Cin ctr Quyét dinh s6 02/QDNVCT.S 2013 ngay 25/6/2013 ctia Chu tich Hoi dong
quan tri Cong ty S vé viéc xac nhan ba T 13 nhan vién chinh thirc Phong kinh doanh;
Can ctr Quyét dinh s6 05/QD.S ngay 20/8/2013 ciia Chii tich Hoi dong quan tri Cong
ty S vé viéc chuan y chirc danh can bo cong doan (Chu tich cong doan) cho ba Lé Thi
Thu T. Hoi dong xét xir thdy c6 di co s& dé xac dinh ba Lé Thi Thu T va Cong ty S
c6 phat sinh quan hé vé lao dong. Mic du gitta ba T v6i Cong ty S khong ky hop
d6ng lao dong theo quy dinh ctia phap luat, nhung Cong ty di ban hanh Quyét dinh
s6 02/QDNVCT.S 2013 ngay 25/6/2013 cua Chu tich Hoi dong quan trj Cong ty S dé
xac nhan ba T 1a nhan vién chinh thirc phong kinh doanh. Ngoai ra, ba T con lam viéc
tai Cong ty S lién tuc tir thang 10/2010 dén ngay 26/4/2014.

Theo Diéu 22 cia B luit lao dong nam 2012 quy dinh “Khi hop déng lao
dong quy dinh tai diém b va diém ¢ khoan 1 Piéu nay hét han ma nguoi lao dong
van tiép tuc lam viéc thi trong thoi han 30 ngay, ké tir ngay hop dong lao dong hét
han, hai bén phai ky két hop dong lao dong méi; néu khong ky két hop dong lao
dong moi thi hop dong da giao két theo quy dinh tai diém b khoan 1 Piéu nay tro
thanh hop dong lao dong khong xac dinh thoi han va hop dong da giao két theo
quy dinh tai diém c khoan 1 Diéu nay tr& thanh hop dong lao dong xac dinh thoi
han v6i thoi han 1a 24 thang™.



Nhu vay, sau khi Hop dong khoan viéc sé 140/HPKV khong ngdy, thang 10
nam 2010 ctia ba T hét han, 18 ra hai bén phai ky két hop dong lao dong méi theo
quy dinh cta phap luat nhung Cong ty S khong ky két hop dong lao dong méi véi
ba T ma van dé ba T tiép tuc 1am viéc nén Hop ddng khoan viéc s6 140/HDKV
khong ngdy, thang 10 nim 2010 tré thanh hop dong lao dong khong xac dinh thoi
han theo Piéu 22 cua B luat lao dong nam 2012. Toa an cép so thAm xé4c dinh
hop ddng lao dong da duoc ky két gitta ba Lé Thi Thu T va Cong ty S 1a hop dong
lao dong khong xéac dinh thoi han 1a ¢6 can cu.

Xét Quyét dinh s6 07/QD.S-2014 ngdy 26/4/2014 ctia Cong ty S vé viéc cho
nhan vién ba Lé Thi Thu T nghi viéc.

Can cr gidy chimg sinh s6 0023640/14 ngay 17/5/2014 ctia Bénh vién V thé
hién ba T sinh con vao luc 17 gio 10 phat ngay 16/5/2014 va Gidy khai sinh s6
43/2014, quyén s6 01/2014, do Uy ban nhan dan xd D, huyén P, tinh T cap ngay
04/6/2014, C6 du co sé dé xac dinh ba T sinh con vao ngay 16/5/2014.

Theo khoan 3 Diéu 155 Bo luat lao dong nam 2012 quy dinh: “Ngudi sir dung
lao dong khong duoc sa thai hodc don phuong chdm dut hop dong lao dong ddi véi
lao dong nit vi 1y do két hon, mang thai, nghi thai san, nudi con dudi 12 thang tudi...”

Nhu vay, tai thoi diém Cong ty S ban hanh Quyét dinh s6 07/QD.S-2014 cho
ba T théi viéc, ba T dang mang thai la trai quy dinh ctia phap luat. Ba T khoi kién
Cong ty don phuong chim dut hop ddng lao dong trai phap luat va yéu cau Cong
ty phai thuc hién nghia vu clia nguoi sir dung lao dong khi don phuong chim dirt
hop dong lao dong trai phap luat theo Diéu 42 Bo luat lao dong nam 2012 13 co
can ct. Toa an cdp so thAm chdp nhan yéu ciu tra tién luong cho ba Tién trong
nhimg ngay khong duoc 1am viée tir ngdy 30/4/2014 dén ngay 30/6/2016, cong véi
02 thang tién luong theo hop dong lao dong, tién bao hiém xa hoi, bao hiém that
nghiép, bao hiém y té tir thang 10/2014 dén ngay 30/6/2016, 02 thang tién luong
dé cham dirt hop dong lao dong 13 ¢o cén cu.

Dbi voi yéu cau tra cac khoan tién bao hiém xa hoi, bao hiém y té va bao hiém
that nghiép thi can ctr vao khoan 1 DPiéu 2 Luét bao hiém x3 hoi nim 2006 quy dinh
vé dbi tuong 4p dung: “Nguoi lao dong tham gia bao hiém xa hoi bt budc...”,
khoan 1 Piéu 12, Piéu 13 Luét bao hiém y t& nim 2008 quy dinh vé d6i twong tham
gia bao hiém y té 1a “Nguoi lao dong...”, Diéu 102, khoan 1 Diéu 140 Luat bao
hiém x3 hoi nim 2006 va Nghi dinh 127/2008/ND-CP ngay 12/12/2008 vé bao
hiém that nghiép c6 hiéu luc tir ngdy 01/9/2009 thi ngudi lao dong, ngudi st dung
lao dong phai tham gia dong bao hiém that nghiép tir 01/01/2009. Nhu vay, ba T
lam vi€c tai Cong ty tir thang 10/2010, do d6 Cong ty S va ba T phai thuc hién dong
bao hiém x3 hoi, bao hiém that nghiép va tham gia bao hiém y té theo quy dinh cua
phap ludt trong thoi gian thuc hién hop dong lao dong ké tir ngay 01/10/2010 dén
ngady 30/6/2016 moi phi hop. Tuy nhién, Toa so thim chi budc Cong ty S phai

9



dong bao hiém xa hoi, bao hiém thit nghiép bao hiém y t& cho ba T tir ngay
01/10/2010 dén ngay 30/6/2016 ma khong budc ba T phai dong bao hiém xa hoi,
bao hiém that nghiép va bao hiém y té 1a khong dung quy dinh ciia phap luat.

Ngoai ra, ban 4n so thim chi budc Cong ty S phai dong bao hiém xa hoi, bao
hiém y té va bao hiém that nghiép cho ba T tir ngay 01/10/2010 dén ngay 30/6/2016
theo quy dinh ctia Ludt nhung khong néu cu thé s tién phai ndp. Do vay, Hoi dong
xét xtr phiic thdm can ¢t ban tinh trich ndp hiém x4 hoi, bao hiém y té va bao hiém
that nghiép ngay 12/01/2018 cia Bao hiém xa hoi M cung cip dé sira phan nay cia
Ban 4n so tham nhu sau: Cong ty S va ba T phai thuc hién viéc dong bao hiém xa
hoi, bao hiém y té va bao hiém that nghiép cho ba T tir ngay 01 thang 10 ndm 2010
dén ngay 30 thang 6 ndm 2016 theo quy dinh ctia phap luat cy thé: Cong ty Co phan
S phai déng bao hiém xi hoi 1a 32.377.320 dong, bao hiém that nghiép 1a
1.882.700 d6ng, bao hiém y té 5.684.220 dong. Tong cong la. 39.908.240 dong.
Ba Lé Thi Thu T phai déng bao hiém x3 hoi 1a 13.529.920 dong, bao hiém y té
2.824.110 ddng, bao hiém that nghiép 1a 1.882.700 dong Tong cong 1a 18.236.720
dong. S tién truy nop nay chua tinh 13i phat cham ndp.

Ddi v6i yéu cau chi tra khoan tién trg cap thoi viéc 6.750.000 dong.

Theo khoan 2 Diéu 48 cua Bo luat lao dong nam 2012 va Nghi dinh
05/2015/ND-CP ngay 12/01/2015 ctia chinh pht quy dinh chi tiét va huéng dan thi
hanh mot s ndi dung cua B¢ luat lao dong nam 2012 dé tinh tro cép tho1 viéc thi
truong hop cia ba T khong dugc hudng tro cap thoi viéc. Toa so tham da tuyén
budc Cong ty phai thanh toan khoan tién tro cip thoi viéc cho ba T sb tién
6.750.000 dong 1a khong dung quy dinh cta phap lut.

Dbi voi yéu cau thanh toan tién chi phi cho khach hang 14.345.600 ddng cua
doanh sb thang 4/2014.

Can ctr vao Gidy doanh s6 thang 04/2014 c6 ky tén va déng dau cta ba Lé
Thi Ngoc L - Chu tich Hoi déng Quan tri cua Cong ty S c6 du co sé dé xac dinh
ba Tién d3 chi cho khach hang nhung Cong ty S chua hoan lai nén Tda an cip
so tham budc Cong ty S hoan tra lai cho ba T 14 ¢6 can cu.

Dbi véi yéu cau thanh toan tién tién vién phi luc sinh con do Cong ty S khong
dong bao hiém y té 13 5.337.000 dong:

Cin clr vao bién lai thu tién vién phi ctia bénh vién duoc ba T cung cap, thi ba T
d3 trinh thé bao hiém y té, mi thé GD (bao hiém y té ty nguyén) va da duoc co quan
bao hiém xa hoi chi tra 80% trong hoa don, ba T chi phai chiu 20%. Do Cong ty S
khong tham gia bao hiém y té bat budc cho ba T, nén ba T di mua thé bao hiém y té
theo dién ho gia dinh. Do d6, Cong ty S chi phai tra chi phi mua thé bao hiém y té tur
nguyén cta ba T theo ménh gia thé bao hiém y té ty nguyén ndm 2014. Toa an cép so
thim chép nhan mot phan yéu cau ctia ba T vé vién phi luc sinh con 13 621.000 dong
1a phu hop v6i khoan 1 Biéu 12 Luat bao hiém y té nim 2008 va diém a khoan 2

10



Diéu 3 ctia Nghi dinh s6 62/2009/ND-CP ngay 27/7/2009 ctia Chinh phu.

Tir nhitng phan tich trén Hoi dong xét xir phuc tham thdng nhat véi quan
diém ciia Vién kiém sat nhan dan Thanh phé H6 Chi Minh chap nhan mot phan
khang céo ctia Cong ty S. Stra mot phan ban an so tham.

Do ban an so tham khong chap nhan phan trg cap thoéi vi¢c va thanh toan tién
vién phi luc sinh con nén phan &n phi dan sy so tham phai stra nhu sau:

- V& 4n phi so tham: Cong ty S phai chiu 4n phi so tham 2.609.998 dong. Hoan
tra lai cho ba Lé Thi Thu T sd tién tam tmg 4n phi da nop la 358.640 dong.

- V& 4n phi phuc tham: Cong ty S khong phai chiu an phi phtc tham.
Vi cac 1€ trén;

QUYET PINH:
Cin ctr vao khoan 2 Didu 308 Bo luat t6 tung dan su nam 2015;

Can ct khoan 4 Piéu 2, Diéu 102, khoan 1 Diéu 140 Lu4t bao hiém xi hoi
nam 2006 va Piéu 23, Piéu 31, Diéu 34, Diéu 38 Luit bao hiém xa hoi nim 2014;

Can cr khoan 1 Diéu 12, Diéu 13 Luat bao hiém y t& nam 2008;

Cian ctr Diéu 42, Diéu 44 Luat viéc 1am nim 2013;

Can clr vao Diéu 22, Diéu 39, Diéu 41, Dicu 42, khoan 2 Diéu 48, Diéu 96 va
khoan 1 Diéu 111, Diéu 114, khoan 3 Diéu 155 va diém b, d khoan 1 Diéu 201 Bo
luat lao dong nam 2012;

Nghi dinh 05/2015/ND-CP ngay 12 thang 01 nam 2015 cua chinh phu quy dinh
chi tiét va hudng dan thi hanh mét s6 nodi dung ctia B luat lao dong nam 2012;

Nghi dinh 127/2008/ND-CP ngay 12 thang 12 nam 2008 quy dinh chi tiét va
huéng dan mot sd diéu cta Luét bao hiém xa hoi vé bao hiém that nghiép;

Can ctr Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 quy
dinh vé& mrc thu, mién, gidm, thu, ndp, quan ly va sir dung an phi va I¢ phi toa an;

Can ctr vao Luat thi hanh an dan su nam 2008.

- Chap nhan mot phan yéu cau khang cao ctia bi don Cong ty C6 phan S.

- Stra Ban an so tham s6 09/2017/LD-ST ngay 19 thang 9 nim 2017 ctia Toa
an nhan dan Quan L, Thanh phé HO Chi Minh.

Tuyén xu:

[1]. Pinh chi xét xtir mot phan yéu cau khoi kién ctia ba Lé Thi Thu T, vé viéc yéu
cau Cong ty Co phan S phai tra 06 (Sau) thang tién luong nhitng ngay bi mat viéc.

[2]. Tuyén bd viéc Cong ty CO phan S don phuong chim dit hop dong lao
dong vaoi ba Lé Thi Thu T 1a trai phap luat.
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[3]. Ghi nhan sy tu nguyén cta ba Lé Thi Thu T, dong y chdm dat hop dong
lao dong v&i Cong ty C6 phan S ké tir ngay 30 thang 6 nam 2016.

[4]. Chap nhan mot phan yéu cau khoi kién ctia ba Lé Thi Thu T.

4.1 Budc Cong ty Co phan S phai tra, boi thuong, thanh toan, hoan tra cho ba
Lé Thi Thu T cac khoan tién sau:

- Tién lwong nhitng ngay bi mat viéc va 02 (Hai) thang tién luong theo hop
d6ng: 66.000.000 (Sau muoi sau triéu) dong.

- Hai thang tién luong theo hop dong lao dong dé chidm dat hop dong lao
dong: 6.000.000 (Sau triéu) dong.

- Tién mua thé bao hiém y t& tw nguyén nim 2014 1a 621.000 (Sau trim hai
muoi mbt nghin) dong.

- Tién chi phi cho khach hang ciia doanh s6 thang 4 nam 2014, ma ba Lé Thi
Thu T da chi tra & 14.345.600 (Mudi bon triéu ba trim bén muoi 1dm nghin sau
trim) dong.

Tong cong 1a 86.966.600 (Tam muoi sau tridu chin trim sdu muoi sau nghin
sdu tram) dong.

4.2 Khong chap nhan mot phan yéu cau cta ba Lé Thi Thu T vé viéc budc
Cong ty C6 phan S phai thanh toan tién vién phi luc sinh con 1a 4.716.000 (Bén
triéu bay tram mudi sau nghin) dong.

4.3 Khéng chip nhan yéu cau cua ba Lé Thi Thu T vé viéc budc Cong ty C6 phan
S phai tra tién tro cp thoi viée 13 6.750.000 (Sau triéu bay trim nim muoi nghin) dong.

4.4 Cong ty C6 phan S va ba Lé Thi Thu T phai dong bao hiém xi hoi, bao
hiém y té, bao hiém that nghiép cho ba Lé Thi Thu T tir ngay 01 thang 11 nim
2010 dén ngay 30 thang 6 nim 2016 cu thé:

Cong ty C6 phan S phai déng tién bao hiém xi hoi 1a 32.377.320 (Ba muoi
hai triéu ba trim bay muoi bay nghin ba tram hai muoi) dong, bao hiém that
nghiép 1a 1.882.700 (M6t triéu tim trim tdm muoi hai nghin bay trim) dong, bao
hiém y té 5.684.220 (Nam triéu sau trim tdm muoi bén nghin hai trim hai muoi)
ddng. Téng cong 1a. 39.908.240 (Ba muoi chin triéu chin trim 1é tim nghin hai
tram bén muoi) dong.

Ba Lé Thi Thu T phai déng bao hiém xa hoi 1a 13.529.920 (Mudi ba triéu
nam tram hai muoi chin nghin chin trim hai muoi) déng, bao hiém y té 2.824.110
(Hai triéu tAm trim hai muoi bdn nghin mot trim mudi) dong, bao hiém that
nghiép 1a 1.882.700 (Mot triéu tdm trim tdm muoi hai nghin bay trim) dong. Tong
cong 1a 18.236.720 (Muo1 tdm triéu hai trdm ba muoi sau nghin bay tram hai
muoi) ddng (SO tién truy ndp chua tinh 13i phat chdm nop).
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B4o hiém xa hoi M ¢ nghia vu chi dao co quan bao hiém x3 hoi quan/huyén cé
tham quyén thyc hién. Sau khi Cong ty C6 phan S thuc hién, thi Bao hiém xa hoi M
can ct vao thoi gian nghi thai san ctia ba Lé Thi Thu T chi tra ché do thai san theo
ding quy dinh.

Thi hanh tai Chi cuc thi hanh 4n dan su c6 thim quyén ngay sau khi ban an
c6 hi¢u luc phép luat.

[5]. Ké tir ngay c6 don yéu cau thi hanh 4n, néu cham thuc hién viéc tra tién thi
Cong ty C6 phan S phai tra 13i dbi véi s6 tién cham tra twong Gmg véi thoi gian chdm
tra, 1ai suit phat sinh do cham tra tién duge xac dinh theo Piéu 357 cta Bo luat dan
sy ndm 2015. Riéng dbi v6i khoan tién luong, thi 13i sudt cham tra 1a bang 13i suit
huy dong tién giri do Ngan hang Nha nudc Viét Nam cong bé tai thoi diém tra luong.

[6]. V& an phi:

- An phi so tham: Cong ty C6 phan S phai chiu 14 2.608.998 (Hai triéu séu
trdm 1¢ tim nghin chin trim chin mwoi tdm) dong. Hoan tra lai cho ba Lé Thi Thu
T sb tién tam Gng an phi d3 ndp 1a 358.640 (Ba trim nim muoi tdm nghin sau
tram bon muoi) dong theo Bién lai thu s6 A ngay 19 thang 7 nam 2017 ciia Chi
cuc Thi hanh an dan sy Quéan L, Thanh phé H6 Chi Minh.

- An phi phuc thim: Céng ty C6 phan S khong phai chiju. Hoan tra lai cho Cong
ty C6 phan S s6 tién tam tmg an phi da ndp 1a 300.000 (Ba trim nghin) dong theo Bién
lai thu s6 G ngay 24 thang 10 ndm 2017 cua Chi cuc Thi hanh 4n dan sy Quan L,
Thanh phd H6 Chi Minh.

Truong hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh an
dan sy thi ngudi dugc thi hanh an dan su, nguoi phai thi hanh an dan su c6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh 4n dan sy, tu nguyén thi hanh an
hozc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6,7 va 9 Luat Thi hanh
an dan sy; thot hi€u thi hanh dn dugc thuc hién theo quy dinh tai Diéu 30 Luat
Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: ) TM. HOI PONG XET XU PHUC THAM
- Toa an nhan dan t6i cao; A AN _ * r a

_ Toa fin nhn dan cAp cao tai Tp. Hb Chi Minh: THAM PHAN - CHU TOA PHIEN TOA
- Toa an nhan dan Quén L;

- Vién kiém sat nhan dén tdi cao;

- Vién kiém sat nhan dan cip cao tai Tp.HCM;

- Vién kiém sat nhan dan Tp. HO Chi Minh;

- Cuc Thi hanh 4n dan sy Tp. H5 Chi Minh;

- Chi cuc Thi hanh an dan sy Quan L;

- Puong suy;

- Luu (T25). Vo Thi Sang
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