TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Péc 1ap — Tu do — Hanh phic

Ban 4n sb: 03/2021/LD-PT

Ngay: 24/03/2021

Vv “Tranh chdp vé don phwong chim
dirt hop dong lao dong”

NHANDANH )
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:
Thdm phan - Chii toa phién toa:  Ong Phan Thanh Tiing
Cdc Tham phan: Ong Tran Van Mudi
Ba Nguyén Thi Thuy Vii
- Thuw ky phién toa: Ong Than Vin Nhuong, Thu ky Toa an nhan dan cap
cao tai Thanh pho H6 Chi Minh.

- Dgi di¢n Vién kiém st nhén dan cp cao tgi Thanh phé Ho Chi Minh:
Ong Nguyén Van Phugng, Kiém sat vién tham gia phién toa.

Ngay 24 thang 03 nam 2021 tai tru s& Toa an nhan dan cap cao tai Thanh
phdé H6 Chi Minh m¢ phién toa xét xir phiic tham cong khai vu 4n Lao dong
Phtic tham thu 1y s6 02/2020/TLPT-DS ngay 16/03/2020 vé viéc “Tranh chdp vé
don phurong cham dvit hop dong lao dong”;

Do ban 4n Lao dong So tham s6 1831/2019/LD-ST ngay 28/11/2019 cua
Toa 4n nhan dan Thanh phd H6 Chi Minh bi khang céo;

Theo quyét dinh dua vy an ra xét xir phiic tham sé 316/2021/QD-PT ngay
23/02/2021 gitia cac duong suy:

1.Nguyén don:

Congty S.

Dia chi tru sd: 78 Way # 20-01, Singapore 079120, Singapore.

Nguoi dai dién hop phdp cia nguyén don (theo gidy iy quyén so
1701/POA-SPIRE ngay 17/01/2018 da duwoc Dai sir qudan nuoc Coéng hoa xa hoi
chu nghia Viét Nam tai Singapore hop thirc hoa lanh sw vao ngay 19/01/2018):

Ba Ly Hoang Man N, sinh nim 1992 (c6 mit);

Dia chi; phéng 2&3, 1au 13, Sai Gon Centre, 65 duong L, Phuong B, Quéan
1, Thanh pho H6 Chi Minh.

Nguoi bao vé quyén loi ciia nguyén don:

Luat st Quach Vit An K, Poan Luat su Thanh phé HO Chi Minh



(c6 mat)

2. Bi don:

Ong Quéch Thé P, sinh nam 1985 (c6 mat);

Dia chi: 176/2 duong C, Phudng 10, Quén 3, Thanh phd HO6 Chi Minh
3. NQueoi c6 quyén loi, nghia vu lién quan:

Cong ty trach nhiém hiru han I;

Dia chi tru sé: lg‘iu 9A, toa nha Nam A Bank, s6 201-203 duong C, Phuong
4, Quan 3, Thanh pho H6 Chi Minh.

4. Nguoi khdng cdo:
Ong Quéch Thé P, 1a bi don.
NOI DUNG VU AN

Theo don khéi kién ghi ngay 08/02/2017; don Xac dinh lai yéu cau khoi
kién ghi ngay 06/6/2019; cdac ban tw khai va loi trinh bay trong qud trinh giai
quyét vu an, yéu cau khoi kién ciia nguyén don céng ty S nhw sau:

Vao ngay 01/01/2010, cong ty S(tur day goi la cong ty S, 1a ngudi st dung
lao dong) va ong Quéach Thé P (tir day goi 1a ong P, nguoi lao dong) ky két hop
dong lao dong khong xac dinh thoi han, ndi dung chinh nhu sau: 6ng P giit chirc
vu giam dbc khu vuc véi mirc lwong la 34.000.000 dong/thang.

Trong qua trinh thyc hién hop dong lao dong noi trén, gitra cong ty S va
ong P phat sinh 03 tranh chap nhu sau:

-Tranh chép do bi don don phuong cham dit hop dong lao dong trai phap
luat:

Vao ngay 02/12/2014, éng P gui thu dién tir cho cong ty S, thong bao rang
s& don phuong cham dut hop dong lao dong vao ngay 05/01/2015, nguyén van
nhu sau: “Ngdi L than mén, rdt tiéc phdi théng bdo véi ngai rang téi da quyét
dinh nghi viéc o cong ty S. Theo bo ludt Lao dong Viét Nam, thoi gian thong bao
triede la 45 ngay lam viéc, nhw vdy ngay cudi cing sé la ngay 04/02/2015 néu
chiing ta khéng tinh ngay 01/01 va bdt dau tinh tir bdy gio, nhung sau khi khdu
trir ngay phép nam cia 10i 1 21,5 ngay thi cudi ciing sé la ngay 05/01/2015”.

Sau khi nhan dugc thu dién tir noi trén, cong ty S khong phan hoi va ciing
khong bay to ¥ dinh déng ¥ v6i théng bao trén cta ong P, boi vi tai Diéu 5.4
ctia hop dong lao dong da quy dinh rd: “Phép nam khong thé dwoc dimg dé b
triv bat cir thoi gian thong bdo cham ditt hop dong lao dong nao ciia nguoi lao
dong”.

Do hop dong lao dong 1a loai khong xac dinh thoi han nén theo Khoan 3
Diéu 37 ctia Bo luat Lao dong hién hanh, ngudi lao dong, néu mudn don phuong
cham dut hop dong lao /dong, phai co nghia vu thong bao trude it nhat 45 ngay
lam viéc, trude thoi diém cham dat. Nhu vay néu ra thong bao cham dit vao



ngay 02/12/2014 thi thdi diém sém nhit ma ngudi lao dong duoc phép nghi
viée, 1a ngay 05/02/2015

Nhung vé thuc té, ong P da don phuong cham dut hop dépg lao dong trai
phap luat khi tu ¥y nghi viéc vao ngay 05/01/2015. Nhu vay, tong s0 ngay ma
ong P da vi pham thoi han bao trudce, 1a 23 ngay lam viéc.

-Tranh chap do bi don chua ndp du thué thu nhap c4 nhan:

Tong thu nhap chiu thué cua bi don tinh theo mirc luong gdp va mirc thué
thu nhap c4 nhan (TNCN) tuong tmg dugc tinh theo tirng nam, tir nim 2010 dén
2014, nhu sau: nam 2010 la 80.440.000 déng; niam 2011 1a 254.560.000 dong;
nam 2012 1a 365.594.000 dong; nam 2013 1a 367.840.000 dong va nam 2014 Ia
385.747.500 dong.

Nhung Xuét phat tr yéu cau cua bi don, thu nhap chiu thué trong khoang
thoi gian tir nam 2010 dén nam 2014 cia 6ng P di dugc cong ty S ké khai voi co
quan thué it hon rat nhiéu dé nhim muc dich trén thué. Thu nhép chiu thué da ké
khai va sb thué thu nhap c4 nhan ma bi don di nép hang nam: nam 2010 I&
1.470.000 dong trén murc thu nhap chiu thué ké khai hang nam la 29.400.000
dong; nam 2011 14 4.455.000 dong trén mic thu nhap chiu thué ké khai hang
nam la 74.550.000 ddng; nam 2012 1a 4.569.000 dong trén mic thu nhap chiu
thué ké khai hang nim 1a 75.690.000 dong; nim 2013 Ia 2.284.500 dong trén
mtc thu nhap chiu thué ké khai hang nam 1a 45.690.000 dong va nam 2014 14
3.125.000 dong trén mitc thu nhdp chiu thué ké khai hang nam la 89.647.500
dong.

Can ctr Diéu 22 Luat Thué TNCN nam 2007 va thong tin vé thu nhap chiu
thué thuc té cua bi don da néi trén thi bi don cin phai thuc hién ndp bod sung
phan chénh léch thué TNCN nhu sau: nam 2010, phai nop 1a 5.043.996 dong,
tirc phai nop bo sung 1a 3.573.996 dong; nam 2011, phai nop 1a 31.122.004
ddng, tirc phai ndp bo sung 1a 26.667.004 dong; nim 2012, phai ndp 1a
53.309.796 dong, tirc phai ndp bo sung 1 48.740.796 ddng; nam 2013, phai nop
la 53.768.004 dong, tirc phai nop bo sung 1a 51.483.504 dong; nim 2014, phai
ndp 1a 57.437.872 dong, tic phai ndp bd sung 1a 54.311.872 dong.

Hién nay, dé tuan tha nghia vu thué theo luat, nguyén don di ndp bo sung
khoan chénh 1éch vé thué TNCN ma bi don da nop thi€u theo yéu cau cua co
quan thué.

-Tranh chap do bi don vi pham diéu cdm canh tranh khong lanh manh trong
hop dong:

Theo hop ddng, bi don di cam két véi nguyen don sau khi théi viéc s&
khong 1am viéc cho cac ddi thu canh tranh truc tlep cta nguyén don tai Viét
Nam hoic trong linh vuc ma nguyén don dang cung cap dich vu, cu thé:

Piéu 14.2 cia hop dong lao dong quy dinh nhu sau: “Trong thoi han, va
néu khong co su chap thuan trudc bang vin ban ctua Hoi dong quan tri va su



chap thuan dé khong thé bi bac bo mot cach vé 1y, truc tiép hodc gian tiép véi
bat ctr tu cach ndo, nguoi lao dong khong dugc tham gia vao vu viée canh tranh
hodic c6 ké hoach canh tranh v&i cong ty trong viéce cung cdp dich vu lién quan
dén viéc nghién ctru moi1 truong, thi truong kinh doanh, hoac bat ctr dich vu nao
khac cung loai v6i cac loai dich vu ma cong ty dang cung cap vao ngay chim
dut cong viéc cua Nguoi lao dong, trong pham vi cong hoa Singapore hay bat cir
quéc gia nao khac ma cong ty dang cung cap dich vu, du 13 toan bo hay mot
phan cua dich vu d6, xuét phat tir nhiém vu cta ngudi lao dong hodc cé lién
quan dén nhiém vu cia nguoi lao dong tai bat ctr thoi diém nao trong vong 12
thang ké trudc ngdy chdm dut quan hé lao _dong. Theo quy dinh tai Piéu 14.1
Hop dong quy dinh thi tai Piéu 14.2 Hop ddng c6 hiéu luc bat budc va duoc ap
dung trong sudt thoi han Hop dong cling nhu trong vong 12 thang ké tir ngay
ngudi lao dong cham dat hop dong lao dong véi ngudi st dung lao dong.

Nhung ngay sau khi don phuwong cham dut hop dong lao dong trai phap
luat, hién bi don dang cong khai lam viéc cho ddi thu canh tranh truc tiép cua
nguyén don la cong ty TNHH I (tru so: lau 9A, toa nha Nam A Bank, s6 201-
203 duong C, Phuong 4, Quan 3, Thanh phé H6 Chi Minh). Nganh cong nghiép
nghién ctru thi truong & Viét Nam 1a mot linh vuc khép kin, tham gia béi cac
cong ty dé danh gia thi trudng cho muc dich canh tranh nhu 1a mot phan trong
chién lugce thi truong cua minh. Vi vay, viéc duy tri sy bao mat dit li¢u va thong
tin duoc cung cap boi cac khach hang hay duoc tao ra boi cac nha cung cap dich
vu la toi quan trong; viéc ty han ché da duoc bi don nhan thuc dﬁy du va chép
thuan, duoc quy dinh tai Piéu 14.2 Hop déng lao dong dé bao vé su bao mat
cling nhu han ché kha ning tiém tang bi ro ri thong tin quan trong cua khach
hang. Trong suét 5 nim bi don 1am viéc tai Céng ty S voi cuong vi giam dbe
ving, bi don da tiép can voi tat ca thong tin bao mat khach hang cua nguyén
don. Nhitng thong tin d6, néu bi tiét 19, cu thé cho mot d6i thu canh tranh khac
trén cung thi truong, s€ gay thiét hai cho nguyén don.

Do d6, nguyén don khai kién, yéu cau Toa an budc bi don 6ng Quach Thé
P thuc hién nhu sau:

-Thanh toan nura thang luong nhitng ngay bi don tu y nghi viéc do vi pham
tho1 han bao trude 1a 23 ngay, so tién la 34.000.000 dong;

‘ -Boi thuong mot nira thang luong do hanh vi don phuong cham dut hop
dong lao dong trai phap luat, so6 tién 1a 17.000.000 dong;

- Bu(f)g bi don ndp bo sung s6 tién chénh léch thqé thu nhap cé nhan trong
cac ky tI}ué ’th nam 201Q dé,n nam 2014, do bi dop c6 tinh khai mutrc thu nhéap
chiu thué thap hon thuec t&, so tién 1a 167.811.500 dong

- Budc bi don thanh toan tién 13i déi voi khoan chénh 1éch thué thu nhap ca
nhan (167.811.500 dong) 14 56.636.381 dong, tam tinh tir 29/10/2015 dén ngay
29/9/2019, ap dung mirc 13i suat co ban 1a 9%/nam theo quy dinh cua ngan hang
Nha nudc Viét Nam



-Budc bi don ngung ngay viéc vi pham thoa thuan phi canh tranh quy dinh
tai Diéu 14.1 va 14.2 hop dong lao dong bang cach khong ti€p tuc lam viéc cho
d6i thu canh tranh truc tiép ctia nguyén don la Céng ty TNHH 1.

Bi don éng Qudch Thé P trinh bay doi véi yéu cau khéi kién cia nguyén
don, nhu sau:

-Vé yéu cau boi thudng do don phuong chdm dirt hop dong lao dong: theo
nhu tai liéu do nguyén don cung cap, trong thu dién tir ctia bi don guri cho ong L,
bi don da c6 giai thich 1o vé viéc bi don mong mudbn cham dut quan h¢ lao dong
v6i nguyén don, vé ngay lam viéc cudi cung cling nhu 1y do bi don nghi sém 1a
do ¢ ngay phép chua sir dung. Nguyén don, cu thé 1a ong L da tiép nhan thu
dién tir ndy cung cac thong tin néu trén ctia bi don nhung lai khong thé hién bat
ky quan diém gi ciing khong c6 y kién phan di nao. Bi don di tién hanh chdm
dut hop dong lao dong theo thu dién tir thong béo trudc véi Iy do nhur sau: viée
thong bao nghi va dugc nghi som do nguoi lao dong con ngay phép la thong 1¢
cia Cong ty S tir liic thanh 1ap Van phong dai dién cho dén thoi diém bi don
nghi. Nhimng lao dong sau cling da nghi soém hon so véi quy dinh voi Iy do su
dung ngay phep Nhu vay y kién cua bi don véi hai yéu cau dau tién ctia nguyén
don 1a khéng dong y boi hoan thiét hai do nguyén don da tiép nhan dy du thong
bao chdm dit quan hé lao dong, khong phan dbi, khong hudng dan thém va
ngoai ra vi¢c nghi sém c6 dung ngay phép la thong 1€ cua cong ty;

-Vé yéu cau hoan tra chénh léch s tién thué thu nhap c4 nhan tir nam 2010
den nim 2014 ndp bd sung 1a 167.811.500 dong: nguyén don xac dinh bi don
can phai chiu trach nhiém hoan toan cho toan b sb tién ma nguyén don di phai
dong thay cho bi don sau khi nghi viéc. Tuy nhién, theo chimg cr ma nguyén
don cung cap thi bi don, cling nhu nhiing nguoi lao dong khac tai cong ty, déu
da iy quyén cho nguyén don quyét toan thay thué thu nhép ca nhéan. Diéu nay
thé hién trong cac phu luc bang thu nhép chiu thué va thué thu nhap ca nhan do
nguyén don cung cap. Nhu vay, nguyén don, cu thé la cac Truong van phong
qua céac thoi ky, 1a nguoi ¢6 trach nhiém cao nhét va cu01 cling trong viéc quyét
toan thué TNCN nhung lai khong thuc hién ding quyén va nghia vu ciia nguoi
st dung lao dong, nén 16i 14 hoan toan do nguyén don.

Nguyén don dua ra théng tin chuyén khoan ngdn hang ACB tir ngay
01/01/2014 nhung lai khong dua ra bang chimg c6 tinh chat twong tu trong giai
doan trude ngay 01/01/2014, 1a khong chimg minh dugc bi don da nhan trudce
nam 2014 14 bao nhiéu dé xac dinh bi don dong thiéu thué TNCN. Dé nghi Toa
an yéu cau nguyén don cung cép tai lidu ching ct vé cac khoan tién luong bi
don da nhan tir nguyén don trude thoi diém 01/01/2014.

Do d6, yéu cau cia nguyén don vé viéc hoan tra s6 tién chénh léch thué
TNCN Ia hoan toan khong hop 1y do nguyén don da phai c6 trach nhiém cao
nhat voi tu cach 1a nguoi dai dién cta nguoi lao dong khi lam viéc véi co quan
thué. Dong thoi nguyén don phai ching minh vé khoan luong d tra cho bi don
trong sudt qua trinh va bo sung Gidy phép lao dong d6i voi ngudi nudce ngoai 1a



Jeffrey B va Chua L trong thoi han cta vu 4n. Dong thoi nguyén don ciing phai
bd sung hop déng lao dong cung nhu van ban thoa thuén co tinh chat tuong
duong gitra nguoi lao dong va nguot su dung lao dong Ve viéc lam c6 tra cong
clng v6i mirc luong, thudng, phu cip tuong Gmg véi sb tién trong don khoi kién.

-Vé viéc yéu cau tra tién ldi tr ngdy 29/10/2015 den 29/10/2016 la
15.103.035 dong: ¥ kién cua nguyén don yéu cau hoan tra s tién chénh léch
thué TNCN 1a khong hop 1y, nén vé yéu cau hoan tra 13i ciing khong hop 1y;

-Vé yéu cau bi don phai ngimg lam viéc tai cong ty TNHH I theo Diéu 14.1
va 14.2 cua hop dong lao dong: hai cong ty S va cong ty TNHH I 1a hai cong ty
kinh doanh & hai linh vyc khac nhau: cong ty I nghién ctru vé nguoi tiéu dung;
cong ty Spire nghién ciru vé thi truong; day 13 hai pham vi kinh doanh hoan toan
khac nhau. Mat khac, Bo luat Lao dong quy dinh vé quyén tr do lam viéc cua
nguoi lao dong tai Pidu 10: “Pupc lam viéc cho bat ky nguoi siv dung lao déng
nao va ¢ bat ky noi nao ma phap ludt khéng cam”. Vi vay, bi don khong dong y
nén yéu cau nay cua nguyén don.

-Nguoi cé quyén loi, nghia vu lién quan la cong ty TNHH I: cong ty TNHH
I Vang mat trong qua trinh t6 tung.

Tai ban an Lao dong So tham sé 1831/2019/LD-ST ngay 28/11/2019, Toa
an nhan dan Thanh pho Ho Chi Minh da quyet dinh nhu sau:

1. Chap nhan mot phan yéu cau khoi kién ctia nguyén don:

-Budc ong Quach Thé Phong phai boi thuong cho cong ty S sd tién
29.466.667 dong do don phuong cham dat hgp dong lao dong trai phap luat.

-Budc 6ng Quach Thé P phai hoan tra cho cong ty S s tién chénh 1éch thué
thu nhép ca nhan ma ong Quach Thé P phai chiu, sau khi trur di khoan thué thap
ca nhan ma Cong ty S da khau trur tr nam 2010 dén 2014, con lai 1a 167.811.500
dong.

Tong cong ca hai khoan tién, 1 197.278.167 dong.

Ké tur ngdy ban an c6 hiéu luc phap luat (d6i véi cac truong hop co quan thi
hanh an c¢6 quyén chu dong ra quyét dinh thi hanh an) hoic ké tur ngay co don
yéu cau thi hanh 4n ctia nguoi dugc thi hanh an (dbi véi cac khoan tién phai tra
cho nguoi duoc thi hanh an) cho dén khi thi hanh an xong, tit ca cac khoan tién,
hang thang bén phai thi hanh an con phai chiu khoan tién 13i cta s tién con phai
thi hanh 4n theo mirc 13i suit quy dinh tai Khoan 2 Diéu 468 ctia Bo luat Dan su
nam 2015.

2. Khong chip nhian mot phan yéu cau khoi kién cua nguyén don:

-Khéng chap nhan yéu cau cua nguyén don cong ty S vé viéc budc ong
Quéch Thé P ngung ngay viéc vi pham thoa thudn phi canh tranh quy dinh tai
Diéu 14.1 va 14.2 hop dong lao dong bang cach khong tiép tuc lam viéc cho dbi
thu canh tranh truc tiép ctia nguyén don 1a Cong ty TNHH 1.



-Khéng chap nhan mot phan yéu cdu cla nguyén don cong ty S vé viée
budc bi don 6ng Quach Thé P phai boi thuong mot khoan tién twong duong voi
tién Iwong doi voi 12 ngay (trén tong so 23 ngay dugc nguyén don yéu cau) do
vi pham tho1 han bao trudc.

3. Dinh chi giai quyét yéu cau khoi kién cua cong ty S vé viéc budc bi don
thanh toan tién 1ai doi yo’ri khoan chénh léch thué thu phép ca nhan (167.811.500
dong) 1a 56.636.381 dong, tam tinh tir 29/10/2015 den ngay 29/9/2019 theo lai
suat co ban la 9%/mnam (ban hanh boi Ngan hang nha nudc Viét Nam).

Ngoai ra, ban an so tham con quyét dinh vé an phi, quyén yéu cau thi hanh
an va quyén khang cao theo quy dinh cua phap luat.

Vao ngay 10/12/2019, ong P c6 don khang cao mot phan ban an so tham;
ndi dung khang céo nhu sau:

-Khéang cdo vé phan duong su phai boi thuong cho nguyén don do viée vi
pham thoi han bao trude khi don phuong cham dit hop dong lao dong khong
xac dinh thﬁri han: T(‘)a g’m cap So tham xac dinh sai v€ ti€n luong, dan dén xac
dinh sai v€ khoan tién boi thuong;

-Khéang cdo vé phan budc duong sy phai nop bd sung thué thu nhip ca
nhan.

Vao ngay 20/12/2019, Toa 4n cap So tham ra quyét dinh s0 655/2019/QD-
SCBSBA dé sura chira, bd sung ban an So tham s6 1831/2019/LD-ST ngay
28/11/2019 vi c6 mot so sai sét vé so liu.

Tai phién toa phiic thim hom nay, duong sy trinh bay y kién nhu sau:

-Nguoi khang cdo la 6ng P, van gitr nguyén yéu cau khang céo noi trén.
Ngoai ra, duong sy dong y tra lai mot phén tién thue thu nhap ca nhan, theo cach
tinh cua duong su, con lai 1a 26.000.000 dong.

-Nguyén don 1a cong ty S yéu cau Toa an cap Phuc tham khong chap nhan
khang cao cua 6ng P, gilr nguyén ban an so tham.

Luat su bao vé quyén loi ctia cong ty S trinh bay y kién nhu sau:

-Yéu cau Toa an cép Phtc tham chép nhan toan bd yéu cau khoi kién cua
cong ty S; khong chap nhan khang céo ctua 6ng P va gilt nguyén ban an So tham
(c6 ban luan ctr kem theo, ndp tai phién xét xir Phuic tham).

Pai dién Vién kiém sat nhan dan cp cao tai Thanh phd HO Chi Minh phat
biéu y kién:

-Vé thu tyc td tung: Toa an cac cép va duong sy thuc hién ding quy dinh
cua phap luat to tung;

-Vé ndi dung giai quyét vu an:



Vao ngay 01/01/2010, cong ty S va ong Quach Thé P ky két hop ddng lao
dong khong xac dinh thoi han, ndi dung chinh nhu sau: 6ng P gitr chirc vu giam
doc khu vuc vai mire lwong la 34.000.000 dong/thang.

Vao ngay 02/12/2014, d6ng P gt thu cho cong ty S, thong bio s€ don
phuong chdm dat hop ddng lao dong va thyc té di ty ¥ nghi viéc vao ngay
05/01/2015; viéc 1am ctia ong P da vi pham quy dinh cta luat Lao dong vé thoi
han béo trudc khi chim dut hop doéng Lao dong khéng xac dinh thoi han (bao
trudc 45 ngay). Nhu vay, tong s0 ngay ma 6ng P da vi pham thoi han bao trudc,
la 11 ngay lam viéc; Toa an cap So tham xét xtr, budc 6ng P phai boi thuong do
vi pham vé thoi han béo trude, khi don phuwong cham dirt hop déng Lao dong
khong xac dinh thoi han, 1a dung.

Vé viéc nop bo sung thué thu thap ca nhan cua ong P tur nam 2010 dén
nam 2014: theo thong bao ngay 29/10/2015 cua Cuc Thué Thanh ph6é H6 Chi
Minh, 6ng P con phai ndp bod sung thué thu nhap ca nhan, 1a 183.715.000 dong.
Do cong ty S dé phai ngp thay, nén ong P phai tra lai so tién nay cho cong ty S;
Toa an cap So tham xét xtr, budc ong P phai tra lai tién thué thu nhap ca nhan
cho cong ty S, 1a 167.811.500 dong, 14 dung phép luat.

Véi su phan tich noi trén, dai dién Vién kiém sat nhan dan cép cao tai
Thanh pho H6 Chi Minh dé€ nghi Toa an cap Phuc tham khong chap nhan khang
cao cua ong Phong, gitt nguyén ban an So tham.

NHAN PINH CUA TOA AN:

[1]Vao ngay 01/01/2010, cong ty S (tir day goi la cong ty S, la nguoi sur
dung lao dong) va éng Quach Thé P (tir day goi 13 ong P, nguoi lao dong) ky két
hop dong lao dong khong xac dinh thoi han, ndi dung chinh nhu sau: 6ng P giir
chtrc vu giam doc khu vue, muc luong 1a 34.000.000 dong/thang.

Vio ngay 02/12/2014, éng P viét don, yéu cdu chdm dat hop dong lao
dong da ky voi cong ty S. Theo don nay, ong P cho rang vi duong su con 21,5
ngay phép chua st dung, nén dugc trir vao thoi han thong bao trude, theo luat
dinh, 1 45 ngay. Vi vay, thay vi phai dén ngay 04/02/2015 méi dugc cham dit
hop dong, thi ké tir ngay 05/01/2015, éng P dugc quyén cham dut hop dong véi
cong ty S va trong thuc té, ong P da khong 1am viéc, ké tir ngay 05/01/2015.

[2]Do su kién néi trén, giﬁ’? cong ty S, 1a nguyén don khoi kién, va ong P,
1a bi don, phat sinh cac tranh chap sau day:

[2.1]Tranh chap do bi don da don phuong chdm dut hop dong lao dong trai
phap luat:

Do hop ddng lao dong ky két giira hai bén 1a loai khong xac dinh thoi han
nén theo quy dinh tai Khoan 3 Piéu 37 Bo luat Lao dong nam 2012, ngudi lao
dong, khi mudn don phu:cmg cham dut hop dong lao dong, phai thong bao trudce
it nhat 1 45 ngay 1am viéc trude thoi diém chdm dat. Nhu vay, ong P thong bao



vao ngay 02/12/2014 dé cham dut hop dong lao dong, thi thoi diém sdm nhét
ma éng P dugc phép nghi viéc, 1a vao ngay 05/02/2015.

Tuy nhién trén thuc té, 6ng P da don phuong cham dat hop dong lao dong
ké tir ngay 05/01/2015. Nhu viy, tong s6 ngay ma ong P da vi pham thoi han
bao trudc, 1a 11 ngay 1am viéc; cong ty S yéu cau dng P phai bdi thuong do sy
vi pham nay;

[2.2]Tranh chéap do 6ng phong chua ndp du thué thu nhap ca nhan; cong ty
S yéu cau ong P phai tra lai s6 tién ndp bod sung thué thu nhap ca nhan cia ong
P, ké tir nam 2010 dén nim 2014, ma cong ty S di phai ndp thay tai Cuc thué
Thanh phb H vao cudi nam 2015;

[2.3]Tranh chap do éng P vi pham diéu cAm canh tranh khong lanh manh
trong hop dong; cong ty S yéu cau ong P khong duge lam viée cho cong ty
TNHH I, 1a céng ty c6 nganh, ngh¢ canh tranh véi cong ty S.

[3]Khi xét xtr, Toa an cép so tham chi chép nhan hai yéu cau khai kién
clia cong ty S (néu tai muc s6 2.1 va 2.2); khong chap nhan yéu cau khai kién
ctia cong ty S néu tai muc sd 2.3 (tranh chap do bi don vi pham diéu cAm canh
tranh khong lanh manh trong hop dong).

Sau khi xét xir so tham, cong ty S khong khang cao ban an So tham; 6ng
Phong c6 khang cao ban an So tham vé hai ndi dung, néu tai muc s6 2.1 va2.2.
Vi véy, Toa an cap Phiic tham chi xem xét vé khang céo cua ong P néu tai muc
50 2.1 va 2.2 ndi trén.

[4]Xét khang cao cua ong P:
[4.1]B6i voi khang cao vé nodi dung néu tai myc 2.1:

Hop dong lao dong ky két vao ngay 01/01/2010 giita cong ty S (nguoi str
dung lao dong) va dng P(nguoi lao dong) 1a loai khong xéac dinh thoi han. Theo
quy dinh tai Khoan 3 Piéu 37 Bo luat Lao dong nam 2012, ngudi lao dong, khi
mudn don phuong chdm dut loai hop dong lao dong khong xac dinh thoi han,
phai thong bao cho nguoi sir dung lao dong biét trudc, it nhat 1a 45 ngay lam
viée, trudc khi chdm dat hop dong. Nhu vdy, ong P thong bio viao ngay
02/12/2014 d& chdm dut hop dong lao dong, thi thoi diém sém nhat ma ong P
dugc phép nghi viée, 1a vao ngay 05/02/2015.

Trong thuc té, ong P da don phu’ong cham dat hop dong lao dong ké tur
ngdy 05/01/2015. Nhu vay, tong sb ngay ma 6ng P da vi pham thoi han bao
trude, 1a 11 ngay 1am viée; cong ty S yéu cau 6ng P phai bdi thuong do su vi
pham nay, 1a c6 can ctr phap luit.

Xét vé s6 tién phai bdi thuong:

‘ -S6 tién luong ma ong P dugc hudng, vao cubi ndm 2014, la 34.000.000
dong/thang. Toa an cap So tham lay mirc luong nay dé lam can cir xac dinh s6
tién ma 6ng P phai boi thuong, 1a ding phap luat; cach tinh cu thé nhu sau:
(34.000.000 dong/thang : 30 ngay) x 11 ngay (vi pham thoi han bdo trude) =
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12.466.667 d(‘f)ng. Ngoai ra, ong P_con phai bdi thuong nira thang luong
(34.000.000 dong : 2) = 17.000.000 dong.

_ Nhu vay, téng sd tién ma ong P phai bdi thuong cho cong ty S do vi pham
v€ thot han bao trude khi cham dut hop dong lao dong (thoi gian vi pham la 11
ngay), la (12.466.667 dong + 17.000.000 dong) = 29.466.667 dong.

Toa an cap So tham xét xir, budc 6ng P phai bdi thudng s tién nodi trén, 1a
c6 can ct phap luat. Ong P khang cao phan nay cua ban an So tham, nhung
khong c6 ching ctr gi khac, Toa an cap Phiic thim khéng chap nhan khang céo.

[4.2]1D06i véi khang cao vé ndi dung néu tai muc 2.2:

- Luat Thué thu nhap c4 nhan nam 2007 va Luét Ihqé thu nhap cé nhan stra
do1, b6 sung nam 2012 quy dinh vé chu ky tinh thu€, vé trach nhiém khai bao
ndp thue, nhu sau:

“Piéu 7. Ky tinh thué:
1. Ky tinh thué d6i véi c4 nhan cu tri dugc quy dinh nhu sau:

a) Ky tinh thue theo ndm dp dung déi véi thu nhdp tir kinh doanh; thu
nhdp tir tién lwong, tién cong”;

“Piéu 33. Trach nhiém cia to chtrc, ca nhan tra thu nhap va trach nhiém
cua do1 tuong ndp thué 1a ca nhan khong cu tra:

1. T6 chirc, cd nhén tra thu nhap co trach nhiém khdu trir va nop thué vao
ngan sach nha nuoc theo tung lan phat sinh doi voi cac khoan thu nhdp chiu
thué tra cho doi twong nop thué’;

"Diéu 24. Trach nhiém cua to chirc, cid nhan tra thu nhap va trach nhiém
cua doi tuong ndp thué 1a ca nhan cu tri:

1. Trdch nhiém ké khai, khdu triv, ndp thué, quyét todn thué dwoc quy dinh
nhw sau:

a)T 6 chire, cd nhan trd thu nhap co trach nhiém ké khai, khau tri, nop
thué vao ngan sach nha nuwoc va quyét toan thué doi voi cac loai thu nhdp chiu
thué tra cho doi twong nop thué”.

Theo cac diéu luat vién din noi trén, thi cong ty S, voi tu cach la ngudi sur
dung lao dong, phai chiu trach nhiém vé viéc khai bao, nop thué, quyét toan
thué....cho ong P, véi tu cach 13 ngudi lao dong, trong mbi lién hé véi co quan
thué, twong ing vai thot gian 6ng P dang con lam viée cho cong ty S; viée ké
khai, ndp thué, phai quyét toan xong theo chu ky hang nam.

Qua trinh giai quyét vu an tai cap So tham va cin cir cac tai liéu, chimg cir
cia vu 4n, di thé hién rﬁng cong ty S da hoan tat viéc khai bao, nop thué, quyét
toan thué thu nhap ca nhan cua 6ng P.... cho co quan thué thay cho 6ng P, ké tir
dau ndm 2010 (thoi diém bat dau thuc hién hop dong lao dong gitra hai bén) cho
dén hét nam 2014 (thoi diém két thuc hop dong lao dong giira hai bén). Vé mat
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phap 1y, tinh dén hét nim 2014, 6ng P khong con no bat khoan tién thué thu
nhap ca nhan nao khac, chiéu theo cac van ban phép luat vién dan noi trén.

Ké tir ngdy 05/01/2015, ong P da chinh thirc khong lam viéc tai cong ty S
nita. Vi vy, vao cudi nam 2015, cong ty S tu y ke khai, nop thué thu nhép ca
nhan bd sung cho ong Pg tai co quan thué (vi cho rang trudc day, cong ty S thyc
hi¢n theo yéu cau cla ong P, ké khai thap hon dbi v6i thu nhap thuce té caa ong
P, dé roi tir 46, yéu cau ong P tra lai s0 tién nay, theo cong ty S tinh toan, 1a
167.811.500 ddng; yéu cau nay cia cong ty S 1a khong ¢ cin ctr phap luat vi
nhitng 1y do nhu:

-Nhu d4 phan tich & phan néi trén, céng ty S, voi tu cach la nguoi sir dung
lao dong, phai chiu trach nhiém vé viéc khai bao, nop thué, quyét toan
thué....cho ong P, véi tu cach 1a ngudi lao dong, trong méi lién hé véi co quan
thué, twong ng v&i thoi gian 6ng P dang con lam viéc cho cong ty S; viéc ké
khai, nop thué, phai quyét toan xong theo chu ky hang nam.

Qua trinh giai quyét vu an tai cap So tham va cin clr cac tai liéu, chimg cir
clia vu 4n, da thé hién rang cong ty S da hoan tat khai bao, nop thué, quyét toan
thué thu nhap c4 nhan cua 6ng P.... cho co quan thué thay cho ong P, ké tir dau
nam 2010 (thoi diém bt dau thuc hién hop dong lao dong gitra hai bén) cho dén
hét ndm 2014 (thoi diém két thuc hop dong lao dong gitta hai bén) theo dung
quy dinh cta phap luat vé thué thu nhan ca nhén.

Ong P da khong con lam viéc tai cong ty S ké tir ngay 05/01/2015. Vi vy,
viéc cong ty S tu v ké khai lai v6i co quan thué vé thu nhap cta 6ng P trong
khoang thoi gian lam viéc tai cong ty, tir ndm 2010 dén hét ndm 2014, ma khong
cé sy tham gia cua ong P vao sy kién nay va khong dugc su thira nhan cua chinh
ong P, la viéc lam khong ding phap luat vé thué thu nhép ca nhan va khong co6
gia tri phap ly. Noi cach khac, néu chap nhén quan diém cua cong ty S, s¢ dan
dén sy suy doan rang tai cong ty ndy, da ton tai hai hé thong so sach ké toan
khac nhau, vé cung thu nhap ctia mot nguoi cu thé, 14 6ng Phong, trong thoi gian
duong su lam viéc tai ddy tir nam 2010 dén hét nam 2014, ma diéu do, néu co, la
su vi pham phap luat, nén khong thé 1a can cur bugc ong P phai tra lai khoan tién
thué thu nhap c4 nhan bd sung, theo yéu cau cia cong ty S;

-Céc tai liéu, chimg cr ma bén cong ty S néu ra, dé chimg minh cho yéu
cau cua duong su, da dugc Toa an cép So thadm nhén xét r?mg cac tai liéu, ching
ctr vé sb tién thué thu nhap ca nhan cua ong P d3 duoc khiu trir tir ndm 2010 dén
nam 2013 khong con luu trir; cac ching cr ma Toa an cdp So tham dung dé xét
xtr chip nhan yéu cau cua cong ty Spire déu la chimg ctr gian tiép, khong duoc
d6i chiéu giita hai bén du:orng su (trang 10; 11 cua ban an So thém) Nhu vay,
bang vao cac chimg ctr gian tiép chua duoc ddi ching nay, Toa an cap So thim
xét xtr chap nhan yéu cau khdi kién nay cua cong ty S, 1a khong c6 can cir phap
luat.

[5]X¢ét tai phién toa Phuc thém, phia bi don 6ng P tu nguyén tra cho cong
ty S s0 tién 26.000.000 dong tién thué thu nhdp cd nhén; sy tu nguyén nay
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khéng trai phap luat, Toa an cip Phuc thAm céng nhan su thoa thuin nay cua
duong su.

[6]Vé an phi: 4p dung Nghi quyét sé 326/2016/UBTVQHI14 ngay
30/12/2016 ciia Uy ban thuong vu Qudc hoi.

[6.1]An phi theo cach tinh ctia Toa an cip So tham:
[6.1.1]An phi Lao dong So tham:

-Tda an chdp nhan yéu cau khai kién cta cong ty S vé viéc doi 6ng P bdi
thuong do vi pham thoi han bao trude (khi nguoi lao dong mudn cham dut hop
dong lao dong khong xac dinh thoi han) 11 ngay: tong cong 1a29.466.667 dong.
Vi vay, ong P phai chiu an phi Lao dong So tham c6 gia ngach vé phan nay, 1a
(29.466.667 dong x 3%) = 884.000 dong;

_ -Toa an khong chap nhan yéu cau khoi kién cta cong ty S vé viéc doi ong
P boi thuong do vi pham thoi han bao trude (khi nguoi lao dong mudn cham dut
hop dong lao dong khong xac dinh thoi han) 12 ngay, 1a 13.600.000 dong. Vi
vdy, cong ty S phai chiu an phi Lao dong So tham c6 gia ngach v€ phan nay, la
(13.600.000 dong x 3%) = 408.000 dong;
-Toa an khong chap nhan yéu cau khoi kién cua cong ty S vé viéc doi ong
P phai nghi viéc tai I. Vi vay, cong ty S phai chiu an phi Lao dong So tham
khong gia ngach vé phan nay, 1a 300.000 dong.
[6.1.2]Vé An phi Dan su So tham:

-Toa an chap nhan yéu cau khoi kién cua cong ty S vé viéc doi ong P tra
lai tién thu¢ thu nhdp ca nhén bd sung tu nam 2010 dén nam 2014, la
167.811.500 dong. Vi vay, ong P phai chiu an phi Dan sy So tham c6 gia ngach
v€ phéan nay, 1a (167.811.500 dong x 5%) = 8.390.575 dong;

_ -Toa an dinh chi yéu cau khoi kién cia cong ty S vé viéc doi ong P tra
tién 1ai (cua 167.811.500 dong), 1a 56.636.381 dong: phan nay khong tinh an phi
Dan su So tham.

Nhu vay, 4n phi ma mdi bén duong su phai chiu, sé tinh nhu sau:

‘ -Ong P phai chiu 884.000 déng an phi Lao dong So thé;n va 8.390.575

dong an phi Dan sy So tham, tong cong phai chiu 1a 9.274.575 dong;
-Cong ty S phai chiu (408.000 dong + 300.000 dong) = 708.000 dong an
phi Lao dong So tham.
[6.2] An phi theo cach tinh ctia Toa an cap Phiic tham:
~ Cach tinh an phi cua Toa én cap So thim néi trén, 1a ding so véi cach giai
quyét vu an cua Toa an cap So tham.
Tuy nhién, khi xét xur lai vu an theo thu tuc Phuc tham, Toa an cap Phic

tham stra ban an So tham vé phan giai quyét yéu cau cia cong ty S doi 6ng P
phai tra lai s tién thué thu nhap ndp bo sung, nhu sau: khong chap nhan yéu cau



13

cua cong ty S doi ong Phong phai tra s tién 167.811.500 d?)ng. Vi vay, thay vi
ong Phong phai chiu 8.390.575 dong an phi Dan sy So tham v€ phan nay, thi
cong ty S phai chiu; cac khoan an phi khac van dugc gitr nguyén theo ban an So
tham.

Do ban an So tham bi stra, nén duong su khong phai chiju an phi Phtc
tham.

Vi cac lé trén;
QUYET PINH:

Can cir Diéu 270; Piéu 293; Piéu 308; Diéu 313 ciia B ludt t6 tung Ddn
swnam 2015;

Can cit Piéu 37; Diéu 41 va Diéu 43 ciia B ludt Lao déng nam 2012;

Can cir Nghi quyet s6 326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban
thurong vu Quéc hoi vé An phi, Lé phi Toa dn,

1/Khong chap nhan khang cao cua 6ng Quach Thé P Vé‘ViéC doi xem xét
lai khoan tién phai boi thuong do don phuong cham dut hop dong Lao dong trai
phap luat; gittr nguyén ban an So tham (kém theo quyet dinh stra chira, b sung
ban an, s6 655/2019/Qb-SCBSBA ngay 20/;].2/2019) ve€ viéc budc 6ng Quéch
The P phai boi thuong cho cong ty S khoan ti€n 29.466.667 dong (hai muoi chin
tri¢u bon tram sdu muoi sdu ngan sau tram sau muoi bay dong) do don phuong
cham dut hgp dong Lao dong trai phap luat.

Chap nhan mot phan khang cdo cua 6ng Quach Thé P; sua ban an So
tham (kém theo quyét dinh sua_chira, bd sung ban an, sO 655/2019/Qb-
SCBSBA ngay 20/12/2019) vé phan giai quyét tranh chap khoan tién thué thu
nhdp ca nhan, nhu sau:

-Khoéng chép nhén yéu cau khai kién cua cong ty S doi 6ng Quach Thé P
phai tra lai s6 tién thué thu nhép ca nhan (ndp b6 sung trong cac nam 2010;
2011; 2012; 2013; 2014) 1a 167.811.500 dong (mot tram sau muoi bau triéu tdm
tram mudi mot ngan nam tram dong).

‘ 2/Ghi nhén‘ su tu nguyén cua ong Quéch Thé P’tré lai cho cong ty S )
tién 26.000.000 dong (hai muoi sau triéu dong) tién thué thu nhap c& nhan.
3/Cac quyét dinh khac cua ban an So tham khong c6 khang cdo, khang
nghi, da co6 hi¢u luc phap luat ké tir hét thoi han khang céo, khang nghi.

4/Vé an phi:

4.1/Vé an phi So tham:

‘ -Ong Quéch Thé P phai chiu 884.000 déng (tdm tram tam muoi bon ngan
dong) an phi Lao dong So tham,;

-Cong ty S phai chiu 8.390.575 dong (tam triéu ba tram chin muoi ngan
nam trdm bay muoi lam dong) an phi Dan sy So tham va phai chiu 708.000
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dong (bay tram 1¢ tdm ngan dong) an phi Lao dong So thAm nhung dugc trir vao
s6 tién d3 nop 1a 3.588.408 dong (ba triéu ndm tram tam muoi tam ngan bbn
trim 1¢ tam dong) theo bién lai s AB/2012/09369 ngay 15/06/2015 va
1.263.750 ddng (mdt triéu hai trim sau muoi ba ngan bay trim nim muoi dong)
theo bién lai s6 AC/2014/0001684 ngay 29/12/2015 ctia Cyc Thi hanh 4n Dan su
Thanh phd H6 Chi Minh; cong ty S con phai nop 4.246.417 dong (bon triéu hai
trim bén muoi sau ngan bon trim mudi bay dong).

4.2/Vé an phi phuc tham: khong ai phai chiu. Tra lai cho 6ng Quéach Thé
P sd tién da ndp 1a 300.000 déng (ba trim ngan dong) theo bién lai sb
AA/2019/0045272 ngay 23/12/2019 ctia Cyc Thi hanh 4n Dan sy Thanh phd Ho
Chi Minh.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhén dén t6i cao; THAM PHAN — CHU TQA PHIEN TOA
- VKSND tai TP.HCM;

- TAND TP.HCM;

- Cuc THADS TP.HCM;

- Cac duong su;
- Luwu HS, VT, TVN.

Phan Thanh Tung



