TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH PONG THAP Doc 14ap - Tw do - Hanh phiic

Ban 4n s6: 343/2019/DS-PT
Ngay: 10-10-2019

V/v Tranh chap vé hop dong dan
su - hop dong hui.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PONG THAP

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ong Bui Vian Phuong.

Cdc Tham phdn: Ong Truong Phudc Ty.
Ba Nguyén Thi Vinh.

- Thu ky phién toa: Ba Trinh Thuy Van — Thu ky Toa an nhan dan tinh
Pong Thap.

- Pai dién Vién kiém sdt nhéan dén tinh Péng Thdp: Ong Nguyén Vin
T6n — Kiém sat vién tham gia phién toa.

Trong ngay 10/10/2019 tai tru s¢ Toa an nhan dan tinh Pong Thap xét xt
phuc tham cong khai vu an thy 1y s6: 239/2018/TLPT-DS, ngay 26 thang 12
nim 2018, vé viéc “Tranh chip vé hop dong dan su - hop dong hui”.

Do Ban an dan sy so thim so: 43/2018/DS-ST ngay 03/10/2018 ciia Toa an
nhan dan huyén Thap M, tinh Pdng thap bi khéng cio.

Theo Quyét dinh dwa vu an ra xét xtr phuc thim sb: 361/2019/QD-PT,
ngay 12 thang 9 nam 2019, gilra cac duong su:

1. Nguyén don: Chi Nguyén Thi T4 N, sinh ndm 1976 (c6 mit).
Dia chi: Ap 1, xa Tan K, huyén Thap M, Dé)ng Thap.

2. Bi don: Chi Tran Thi Q, sinh nim 1977 (c6 mat).

Dia chi: Ap 3, xd My H, huyén Thap M, Ddng Thap.

3. Nguoi khang cao: Chi Tran Thi Q 1a bi don trong vu an.



NOI DUNG VU AN:

Nguyén don Nguyén Thi To N trinh bay: Nguyén vao nam 2015, chi ¢c6
mo td hung von xoay vong c6 1ai suit va hoa hong. Trong d6 chi Q c6 tham gia
cac dau hui va chi Q da hot nhung dén nay khong dong hui chét cho chi gdm cac
day hui sau:

- Hui 29/02/2016 (am lich) hui thang 2.000.000d6ng gém 18 thanh vién,
chi Q tham gia 03 phan, chi Q da hét hét 03 phan dén nay di 07 ky chi Q chua
doéng hui chét sb tién con no 1a 42.000.000 déng.

- Huyi 13/12/2015 (am lich) hyui mua laa 10.000.000d6ng gom 11 thanh
vién tham gia, chi Q tham gia 2 phﬁn, chi Q da hét hét 01 phén, con 01 phﬁn hui
séng dén nay di 2 ky hui chét chi Q chua dong, hui chét sb tién con no 1a
20.000.000 dong.

- Hui 06/3/2016 (4m lich) hui thang 1.000.000d6ng gém 21 thanh vién ,
chi Q tham gia 2 phan, chi Q d3 hdt hét 2 phan dén nay da 7 ky chi Q chwa déng
hui chét s6 tién con ng 1a 14.000.000 dong.

- Hui 20/3/2015 (am lich) hui 3 thang 3.000.000d6ng gém 16 thanh vién
tham gia , chi Q tham gia 2 phén, chi Q da hot hét 2 phﬁn dén nay da 3 ky chi Q
chua dong hui chét sb tién con no 1a 18.000.000 dong.

- Hui 13/12/2015 (am lich) hui thang 1.000.000d6ng gom 22 thanh vién
tham gia, chi Q tham gia 3 phan, chi Q da hét hét 3 phan dén nay da 7 ky chi Q
chua dong hui chét sb tién con ng 1a 21.000.000 dong.

Tong cong chi N yéu cau chi Q tra tién hui con thiéu véi so tién 1a
115.000.000 dong.

Tai phién toa chi Nguyén Thi T6 N trinh bay bo sung: Chj khéng ddng ¥
tra cho chi Q 47.400.000 dong, do chi Q tham gia choi hui d3 hét hyi xong
khong dong hui chét hién tai chi Q con no chi la 115.000.000déng; nay chi Q
yéu cau chi tra 47.400.000dong chi khong dong ¥, chi chi dong ¥ tra cho chi Q
s6 tién 1a 18.000.000 ddng.

Bi don Trdn Thi Q trinh bay: Chi va chi N 1a ban than, chi N 1am dau
thao hui vao thang 12/2015 chi N ¢6 ru chi tham gia hyi mua laa 4 thang khui 1
lan, chi tham gia 02 phan chi déng duoc 4 ky hui séng, sau d6 chi N khong cho
chi hét nén chi ngung khong déng hui dén nay di hai ky. Tong s tién chi dong
cho chi N 04 1an huyi séng 1a 47.400.000d6ng; nay chi yéu cau chi N tra lai cho
chi 47.400.000d6ng tién hui ma chi di dong, con cac day hui con lai chi khong
c6 tham gia nén chi khong dong ¥ tra cho chi N 115.000.000 dong;



Bin dn so tham sé 43/2018/DS-ST ngay 03/10/2018 va Quyét dinh sé
02/2018/0D-SCBSBA ngay 09/10/2018 vé viéc sira chita, bo sung bin dn so
thiam ciia Toa dn nhin dén huyén Thip M tuyén xie:

- Chép nhan yéu cau cta chi Nguyén Thi T5 N.

- Chép nhan mot phan yéu cau phan t6 ctia chi Tran Thi Q.

Budc chi Tran Thi Q phai tra lai cho chi Nguyén Thi TS N s6 tién no hui 1a
97.000.000d (Chin muoi bay triéu dong).

Ké tir ngdy c6 don yéu cau thi hanh 4n ma bén phai thi hanh an chua thi
hanh xong, thi hang thang con phai chiu 1i bang 50% muc 1i suit theo quy
dinh tai khoan 1 Diéu 468 Bo luat dan sy nam 2015 tuong ung voi thoi gian
chua thi hanh an dén khi thi hanh an xong.

- V& an phi dan sy so tham:

+ Chi Tran Thi Q phai chiu an phi dan sy so tham 6.320.000 dong, nhung
duogc trir vao s tién tam tng an phi dan sy so tham da nop 1a 1.185.000 dong
theo bién lai s6 15012 ngay 10/8/2017 ctia Chi cuc Thi hanh an dan sy huyén
Thap M. Chi Tran Thi Q con phai nop tiép sd tién an phi dan sy so tham
5.135.000 dong.

+ Hoan tra lai cho chi Nguyén Thi T6 N 2.875.000 dong tién tam tng an
phi di nop theo bién lai thu s6 14881 ngay 25/7/2017 ciia Chi cuc Thi hanh an
dan sy huyén Thap M.

Ngoai ra ban an so tham con tuyén vé quyén va thoi han khang céo,
quyén, nghia vu va thoi hiéu thi hanh 4n cua cac duong su theo quy dinh cia
phap luat.

Sau khi xét x{r so tham, bi don Tran Thi Q khang cao véi ndi dung:

- Chi Tran Thi Q khong dong v tra cho chi Nguyén Thi T6 N s6 tién la
97.000.000d.

- Yéu cau chi N tra cho chi Q sd tién hui di dong 13 47.400.000d trong day
hui khui thang 12/2015.

Tai phién toa phtc thim:

Bi don Q giit nguyén noi dung khang céo, yéu cau Toa phic tham xir
khong chap nhan yéu cau khoi kién ciia nguyén don chi N va budc chi N tra lai
tién dong hui cua day hui 10.000.000d/mua laa vai sé tién 1a 47.400.0004.

Nguyén don chi N giit nguyén noi dung khai kién yéu cau chi Q tra sb
tién hui ma chi N da nop thay chi Q trong 05 day hui chi Q tham gia, sau khi trir



18.000.000d tién von chi Q déng 01 phan cua day hui 10 triéu, con lai 1a
97.000.000d, yéu cau Toa phlc tham gitt nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan tinh Bong Thap da phat biéu vé té tung
ctia Tham phan, Thu ky, Hoi ddng xét xir va nhitng ngudi tham gia té tung déu
chap hanh dung quy dinh phép luat; vé noi dung Kiém sat vién nhan dinh va dé
nghi khong chap nhan khang cao cua bi don Q gir nguyén ban an so tham.

Sau khi nghién ciu céc tai liéu, chitng cir ¢6 trong hé so, dugc tham tra
tai phién toa; cin cr vao két qua tranh tung tai phién toa;

NHAN PINH CUA TOA AN:

[1] Tuy 05 day hui chi N kién chi Q, chi N khong c6 gidy to chitng minh
viéc chi Q hét duoc hui, giao nhan tién hui, nhung chi N déu cé gidy danh séach
hui vién, c6 tén Q hoic tén vo anh Phu, tac 1a chi Q day dua trong 05 danh sach
cua 5 day hyi nay, co xac nhan cia 6ng S Trudng ap va phan 16n sé ngudi co
tham gia choi chung 05 day hui nay c6 16i khai 1am chimg déu xac dinh ¢6 chi Q
tham gia choi hui chung do co tén hui vién trong danh sach hui va c6 tham du
khi khui hui gap nhau, c6 biét dugc viéc chi Q hbt duoc hui, ciing nhu viée choi
hui nay chi yéu 1a dua trén uy tin, tdp quan ma choi, khong co viéc ghi gidy to
khi hui vién dong tién hui va khi ch hui giao tién hét duoc hui cho hui vién.
Nhu vay, viéc chi Q thira nhan chi ¢ tham gia 02 phan caa 01 day hui mia lda
10.000.000d, khong tham gia 04 day hui con lai 1a khong c6 co s, ma thuc chat
chi Q c6 tham gia ca 05 day hui bi kién 1a dung su that.

[2] Tuy vay, viéc theo ddi gop tién hui caa chi N thi chi ciing c6 1ap danh
sach hui, ghi tén ting hui vién va ké theo hang ngang tiing 6 cho ting lan gop
tién hui, hui vién nao da c6 gop tién hui caa ky mé hui dé thi chi N ghi chit R
ngay hang ngang tén hui vién do, gidy theo ddi nay chi N da nop vao ho so vu
an du 05 day hui ma chi khoi kién; dwa vao gidy theo ddi nady chang to:

[2.1] Day hui 10.000.000d theo vu mia ca 02 phan hui cua chi Q déu
dong tién hui dén ky tha 04, chi Q da hét 01 phan, dén thoi diém khai kién
13/7/2017 1a khui hui dén 1an 05 (vu hé thu 2017), nhu vay chi N tran tién nop
thay chi Q 01 ky bang 10.000.000d, cht: khdng phai 02 ky bang 20.000.000d
nhu chi N kién yéu cau va 01 phan con lai chi Q da déng hui séng 04 ky 1a bang
23.700.000d 14 c¢6 co sa, phan hyi nay chi N da ngiing mo hui ddi véi chi Q, nén
chi N phai hoan tra tién hui nay lai cho chi Q 1a hop Iy;

[2.2] Day hui 3.000.000d4/03thang ngay 20/3/2015, day hui nay chi Q nop
tién hui 09 ky, tirc 1a dén ky thang 03/2017, khui tiép ky 10 la thang 6/2017 chi



Q khéng nop tién hui, nhu vay, chi N khoi kién ngay 13/7/2017 14 chi N tran
nop thay chi Q 01 ky x 2 phan = 6.000.000d, chir khdng phai 1a 03 ky =
18.000.000d nhu chi N yéu cau;

[2.3] Day hui 2.000.000d/thang ngay 29/02/2016, day hui nay chi Q tham
gia 02 phan, mua lai cua chi T 01 phan (chi T ¢ 1di khai x4c dinh c6 ban phan
hui nay lai cho chi Q), ca 03 phan nay chi Q déu d hét hui, chi Q nop tién hui
ca 03 phan déu dén ky 13, 1a thang 02/2017, chi N khui hui tiép theo 04 ky la
dén thang 6/2017, thoi diém khai kién 1a ngay 13/7/2017 1a chua dén ngay khui
hui ky thi 18 thang 7/2017, nhu vay chi N tran nop tién hui thay chi Q 1a 04 ky
X (3 X 2.000.000d) = 24.000.000d, chtr khdng phai chi N tran tién hui cho chi Q
07 ky = 42.000.000d nhu chi N yéu cau;

[2.4] Con 02 day hui 1.000.000d/thang. Day khui ngay 13/12/2015 chi Q
da hoét hyi, chi N nop tran thay tién hui chét cho chi Q 07 ky x 03 phan =
21.000.000d va hui ngay 06/3/2016 chi Q di hét hui, chi N nop tran tién hui
chét thay chi Q 07 ky x 2 phan = 14.000.000d theo nhu khoi kién yéu cau cua
chi N 1a c6 co so dung.

[2.5] Nhu vay, tong cong 05 day hui chi N nop tran thay tién hui cho chi
Q, chi Q chua tra lai cho chi N la (10.000.000d + 6.000.000d + 24.000.000d +
14.000.000d + 21.000.000d) = 75.000.000d, so tién nay chi Q phai co nghia vu
tra lai cho chi N.

[3] Pong thoi 01 phan hyi 10.000.000d chi Q nop tién hui song 04 lan
bang 23.700.000d, chi N da nging khui hui ndy véi chi Q, nén chi N phai c6
nghia vu hodn tra s6 tién nay lai cho chi Q.

[4] Do hai bén déu c6 nghia vu tra tién cho nhau, nén duoc tinh toan ddi
trir, chi Q con phai tra cho chi N tong cong s tién (75.000.000d — 23.700.0004)
= 51.300.000d 13 pha hop.

[5] Tat ca 05 day hui nay dén thoi diém chi N khoi kién déu chua két
thic, chi N kién d6i voi cac ky hui dd khui ma chi Q khdng nop tién hui chét, chi
N bo tién ra tran nop thay chi Q tong sé tién nhu nhan dinh trén, con phan khui
hui tiép theo cho dén khi man hui cac duong su khdng cd yéu cau, nén Toa an
khong xem xét chung trong vu &n nay.

[6] Y kién d& nghi ciia Kiém sét vién khdng chap nhan khang céo cua bi
don Q gitr nguyén ban an so tham 1a chua phu hop, nén khong dugc chap nhan.

[7] Tt nhitng noi dung nhan dinh trén, c6 du co so két luan an so tham
quyét dinh chap nhan toan bo yéu cau caa chi N 1a khéng chinh xac, khéng phu

5



hop; yéu cau khang cdo cua chi Q ¢ 01 phan can ctr, dugc chap nhan 01 phan,
nén cip phuc tham can thiét phai sira 01 phan ban an so thim chap nhan 01 phan
yéu cau cta chi N nhu nhén dinh trén 13 c6 cin ct phu hop.

[8] Do stra 4n so thdm nén nguoi khang cdo khong phai chiu &n phi phic
tham va an phi so thdm ciing duoc stra lai cho phi hop quy dinh phap luat.

[9] Céc phan khéc cua quyét dinh an so tham khéng c6 khang cdo, khang
nghi c6 hiéu luc phap luat ké tir ngay hét thoi han khang co, khang nghi.

Vi cac e trén;

QUYET PINH:

Can ctr vao Khoan 2 Diéu 308 Bé luat tb tung dan su;

Ap dung: Piéu 471 Bo luat dan sy 2015 va Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong Vu Qudc hoi quy
dinh vé &n phi, 18 phi Toa an.

Tuyén Xi:

1. Chap nhan mot phan khang céo cua chi Tran Thi Q; stta mot phan Ban
4n dan su so tham sé 43/2018/DS-ST ngay 03/10/2018 cua Tda an nhan dan
huyén Thap M, tinh Bong Thap.

2. Chap nhan mot phan yéu cau vé tién hui caa chi Nguyén Thi T§ N ddi
véi chi Tran Thi Q. Budc chi Tran Thi Q tra cho chi Nguy@n Thi Té N sé tién no
hui 14 51.300.000 ddng (Nam muoi mdt triéu, ba trim nghin déng).

Ké tir ngay chi N c6 don yéu cau thi hanh an ma chi Q chua thanh toan s6
tién néu trén, thi hang thang chi Q con phai tra 14i cho chi N theo muc I&i quy
dinh tai Khoan 2, Biéu 468 B6 luat dan su 2015 twong tng so tién, thoi gian
cham thi hanh &n cho dén khi thi hanh &n xong.

3. Vé an phi:

+ Chi Nguyén Thi T4 N phai nop 2.285.000 dong an phi dan su so tham,
duoc khau trir tién tam tng an phi da nop 2.875.000 dong ngay 25/7/2017 theo
bién lai thu s6 14881 caa Chi cuc thi hanh &n dan sy huyén Thap M, Pong Thép,
chi N con duoc nhan lai 590.000 dong (Nam trim chin muoi nghin dong).

+ Chi Tran Thi Q phai nop 2.565.000 d¢ong an phi dan sy so tham, khéng
phai chiu &n phi dan su phuc tham, duoc khau trir tam Gng an phi di nop
1.185.000d ngay 10/8/2017 theo bién lai thu sé 15012 va 300.000d ngay
16/10/2018 theo bién lai thu sé6 0003770 cua Chi cyc thi hanh &n dan su huyén



Théap M, chi Q con phai nop thém s tién 1a 1.080.000 déng (Mot triéu, khdng
trim, tdm muoi nghin dong).

Truong hop Ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy, thi nguoi dugc thi hanh an dan su, nguoi phai thi hanh an dan sy cé
quyén thoa thuan thi hanh an, c6 quyén yéu cau thi hanh an, tu nguyén thi hanh
an hodc bi cudng ché thi hanh an theo cac Piéu 6, 7, 7a va 9 Luat Thi hanh an
dan su; thoi hiéu thi hanh an dugce thyc hién theo quy dinh tai Diéu 30 Luat Thi
hanh an dan su.

Ban 4n phuc tham c6 hiéu luc phap luit thi hanh ké tir ngdy tuyén an.

Noinhgn: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Ddng Thap; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén Thap M;

- CCTHADS huyén Thap M;

- Phong KTNV-THA TAND Déng Thap; o

- Céac duong su; (Paky)

- Luu ho so vu an.

Bui Van Phuwong



