TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH DPéc 1ap — Tw do — Hanh phuc

Ban 4n s6: 730/2019/DS-PT
Ngay: 19/8/2019

V/v tranh chép vé viéc cir nguoi
giam ho

NHAN DANH

NUGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phdan Hpi dong xét xir phiic thim gom cé:

Thdm phén - Chii toa phién toa: Ba Pham Hong Loan

Cdc Thdam phdn: Ba Lé Thi Ngoc Huong

Ong Luu Ngoc Thach

- Thu ky phién toa: Ba Pham Nguyén Thanh Hoéng — Thu ky Toa an
nhan dan Thanh phé H6 Chi Minh.

- Dgi di¢gn Vign Kiém sit nhan dan Thanh phé Ho Chi Minh tham
gia phién toa: Ong Pham Duy Tuan — Kiém sat vién.

Ngay 19 thang 8 nam 2019 tai Tru s& Toa 4n nhan dan Thanh phd Ho
Chi Minh xét xtr phic tham cong khai vu an thu ly s6 315/2019/TLPT-DS
ngay 28 thang 6 nam 2019 vé viéc: “Tranh chap ve viéc ctr nguoi giam hg™.

Do Ban an s6 125/2019/DS-ST ngay 14 thang 5 nam 2019 cta Toa an
nhan dan quan H, Thanh phd H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr sé 3358/2019/QP-PT ngay
29/7/2019 gitra cac duong su:

1. Nguyén don: Ba Lw Thi Bich C, sinh nam 1969.

Dia chi thuong tra: S6 83 dudng L, phuong T, quan H, Thanh phd Ho
Chi Minh.

Nguwoi dai dién hop phdp cua nguyén don: Ba Vy Thi L, sinh nam
1993. (C6 mat)

Dia chi lién hé: S6 200/9 duong N, phuong Th, quan H, Thanh phd Ho
Chi Minh.

La nguoi dai dién theo uy quyén. (Gidy ty quyén sb cong chimg:
009511, quyén s6 O8TP/CC-SCC/HPGD do Van phong Coéng ching T,
Thanh pho H6 Chi Minh ching nhén ngay 12/8/2019)



2. Bi don:
- Ong Lw Hiing C1, sinh ndm 1962. (Xin ving mit)

_ bia chi thuong tra: S6 115E duong L, phuong D, quan H, Thanh phd
H6 Chi Minh.

- Ong Lw Hung Ph, sinh nam 1965. (C6 mit)

Pia chi thuong tri: S6 115 duong L, phuong D, quan H, Thanh phd H
Chi Minh.

Ngueoi bao vé quyén va loi ich hop phdp ciia éng Ph: Luat su Vé Van
Tr — Van phong Luat su V- thugc Poan Luat su Thanh pho H6 Chi Minh.

Pia chi: S6 63 duong s6 G, Phuong X, quian G, Thanh phd H6 Chi
Minh.

3. Ngwoi dwoc giam hé: Ong Lw Hung P, sinh nim 1960.

Dia chi thuong tra: S6 83 duong L, phuong T, quan H, Thanh phd Ho
Chi Minh.

4. Nguoi khdang cdo: Bi don 6ng Lw Hung Ph.
NOI DUNG VU AN:

Theo ban an so tham thi nd1 dung vu an nhu sau:

Trong don khoi kién ngdy 05/9/2018 va qud trinh gidi quyét vu an,
nguyén don ba Lw Thi Bich C do ba Vy Thi L la nguwoi dai dién theo uy quyén
trinh bay:

Cha me cua ba Lu Thi Bich C la cu Lu Minh Hoang (chét nam 2008)
va cu Tran Thi Xé (chét nim 1999) chung séng c6 04 ngudi con gdm: Lu
Hung P, Lu Hung C1, Lu Hung Ph va Lu Thi Bich C. Trong d6, 6ng Lu Hung
P 13 nguoi mat nang lyc hanh vi dan sy va di dugc Toa 4n tuyén bd theo
Quyét dinh tuyén bd mot ngudi mit ning luc hanh vi dan sy sb
62/2018/QDST-DS ngay 26/02/2018 ctia Toa an nhan dan quan H, Thanh phd
Ho6 Chi Minh.

Sau khi Toa an tuyén bd 6ng P 1a nguoi mat ning lyc hanh vi dan su,
thang 3/2018 ba C va 6ng C1 lam don dé nghi Uy ban nhan dan phuong T,
quan H, Thanh phd H6 Chi Minh ctr ngudi gidam ho cho ong Lu Hung P theo
quy dinh cta phap luat. Uy ban nhan dan phuong T dé moi cac bén 1én lam
viéc nhung 6ng Ph khong hop tac va khong d6ng y ky vao van ban tai phudng
dan dén phat sinh tranh chap.

Thuc té, sau khi cha me chét, ong P séng cling 6ng Ph nhung dén cudi
nim 2017 6ng Ph giao 6ng P lai cho ba C chiim soc. Hién nay ba C van dang
1a ngudi cham séc ong P. Nay ba C khoi kién yéu cau Toa an chi dinh ba Lu
Thi Bich C lam nguoi gidm ho cho 6ng Lu Hung P.



Bi don éng Lw Hing CI trinh bay: Ong Lu Hung P bi mat ning luc
hanh vi dan sy va hién dang do ba C cham soc. Ong ddng y dé ba C lam
ngudi giam ho cho éng P theo yéu cau cua ba C.

Bi don éng Luw Himg Ph trinh bay: Ong khong ddng ¥ theo yéu cau
khoi kién ctia ba C vé viéc cir ba 1am ngudi giam ho cho éng P. Ly do 1a vi
cac bén dang tranh chip mua ban cin nha s6 115 duong L, phuong D, quan
H, Thanh phé H6 Chi Minh va vu an dang dugc Toa an nhan dan Thanh phé
Hb Chi Minh thy 1y giai quyét. Ong Ph yéu cau duoc gap ba C va ong Cl dé
giai quyét dut diém vu 4n néu trén. Sau khi glal quyét xong viéc tranh chip
mua ban nha, ong s& dong y viéc ctr nguoi giam ho theo quy dinh cta phap
luat.

Tai ban 4n dn sy so thdm s6 125/2019/DS-ST ngay 14/5/2019 ctia Toa
an nhan dan quan H, Thanh pho H6 Chi Minh da tuyén xir:

Chép nhédn yéu cau khoi kién cta ba Lu Thi Bich C: Chi dinh ba Lu
Thi Bich C 1a nguoi giam hg cho 6ng Lu Hung P.

Ngoai ra, ban an so tham con tuyén vé an phi, quyén khang céo, quyén
va nghia vu thi hanh an cta cac duong su.

Ngay 20/5/2019, bi don 6ng Lu Hung Ph khang cao toan b ban an so
tham.

Tai phién toa phiic tham:

Ludt sw Vé Van Tr la nguoi bao vé quyén va loi ich hop phdp ciia bi don
ong Lw Hung Ph trinh bay: Sau khi cha me cua 6ng P 1a cu X¢& va cu Hoang
chét, ong P tiép tuc & v6i vo chong 6ng Ph mic du trong gia dinh d c¢6 sy thoa
thuan giao 6ng P cho ba C chim séc. Cudi nam 2017, vi mudn ba C thuc hién
trach nhiém nuo6i dudng, cham so6c 6ng P nén 6ng Ph da gui 6ng P lai cho ba C.
Tuy nhién, ba C di khong chim soc ong P ma dua éng P dén Vién dudng ldo
Binh My c6 tru s¢ tai huyén Ca C. Nhan théy, thuc hién cong vi¢c giam hg la
dé chiam soc, bao vé quyén va loi ich hop phap cua ngudi duoc giam ho nén
viéc ba C khéng tryc tiép cham soc 6ng P 1a dd khong 1am tron nghia vu cua
ngudi giam ho. Thue té, 1y do ba C mudn 1am nguoi giam ho cho ong P 14 vi ba
so phai giao lai tai san ctia 6ng P 13 sb tién ban can nha s6 115 duong L ma ba
C d4 nhan tir vo chong 6ng Ph chir khong phai xuat phat tir tinh thuong mudn
lo lang cho 6ng P. Theo quy dinh cuia phap luat thi nguoi anh ca 1a ong C1 s&
lam nguoi giam hd duong nhién cho 6 ong P nhung 6ng C1 di tir chbi nén nguoi
anh tiép theo 1a ong Ph s& lam nguoi giam ho cho ong P 1a phu hgp. Tur nhimng
Iy 18 trén, Luat su dé nghi Hoi dong xét xtr phiic thim sira ban 4n so tham va
chi dinh 6ng Lu Hung Ph 1a nguoi gidm ho cho 6ng Lu Hung P.

Bi don ong Luw Hung Ph trinh bay: Ong ddng y v6i 101 trinh bay cua
luat su V5 Van Tr va khong c6 ¥ kién phét biéu thém.

Ba Vy Thi L la nguoi dai dién theo uy quyén cua nguyén don ba Lu Thi
Bich C trinh bay: Sau khi tiép nhan 6ng P vao cudi nam 2017, ba C da dua
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éng P vao Vién dudng ldo Binh My & huyén Cu C v6i muc dich dé ong P
duoc cham soc va diéu tri ding Ph phap hon. Ong Ph ciing thira nhan rang
tinh trang sttc khoe cua 6ng P hién nay tot hon nhiéu so véi thoi gian & nha.
Thuec té, tir khi ong P vao Vién dudng 1ao cho dén nay, moi C phi déu do ba C
b6 ra va trong gia dinh hoan toan khéng c6 su tranh chip ndo vé viéc nhan
nudi ciing nhu viéc c6 nén dé 6ng P & lai Vién dudng lao hay khong. Tranh
chap chi xay ra khi ba C c6 don khai kién dé nghi Toa an chi dinh ba C lam
nguoi gidam hd cho 6ng P. Do 6ng Ph da giao 6ng P lai cho ba C va ba C da
cham soc 6ng P tot nén dé nghi Hoi dong xét xtr gilt nguyén ban an so tham,
chi dinh ba C Iam nguoi gidm ho cho ong P.

Bi don 6ng Lir Hing C1 ¢6 don xin xét xir vang mit

Dai dién Vién Kiém sat nhan ddan Thanh pho H6 Chi Minh phdt biéu
quan diem:

Vé tb tung: Toa cép phtc thadm da thuc hién dang trinh tu thu tuc theo
quy dinh cua phap luat. Cac duong su cling duogc thuc hién day du cac quyén
va nghia vu ctiia minh.

Vé noi dung: Ong Ph cho ring tir khi ba C tiép nhan 6ng P dén nay da
khong chim s6c 6ng P ma dua vao Vién dudng 3o 1a khong dam bao vé mit
tinh cam cho 6ng P. Do d6, ong Ph yéu cau dugc 1am ngudi giam ho cho 6ng
P. Xét, cha me 6ng P déu da chét. Ong P khong co vo, con. Thoi gian trudc,
ong P ¢ cung ong Ph nhung tir thang 01/2018 6ng Ph giao 6ng P lai cho ba C,
viéc chuyén giao c6 lap bién ban. Nhu vay, 6ng Ph da tu chdi viéc cham soc
ong P. Con ba C, sau khi tiép nhan ong P, ba C chim soc ong P bang viéc dua
ong P vao Vién dudng lao Binh My va tra cac C phi cho 6ng P. Theo cac tai
li¢u co6 trong hd so va tai phién toa hom nay, cac bén déu thira nhan strc khoe
ciia 6ng P t6t hon rat nhiéu so véi thoi gian séng tai nha vé1 6ng Ph. Mat
khac, 6ng Ph thira nhan khong phai ong khong ddng v viéc ba C lam nguoi
giam ho cho 6ng P ma la 6ng chua ddng ¥ vi trong gia dinh chua giai quyet
xong viéc mua ban can nha s0 115 duong L, phuong D, quan H, Thanh phd
Hd Chi Minh. Piéu d6 cho thiy, khong phai 6ng Ph yéu cau lam ngudi giam
ho cho 6ng P vi lo lang, quan tdm dén 6ng P. Do d6, dé nghi Hoi dong xét xir
khong chap nhan yéu cau khang cio ctia ong Ph, giir nguyén ban 4n so tham.

Can ctr vao cac chung ctr, tai liéu da duoc tham tra tai phién toa phuc
tham, cin ctr vao két qua tranh luan tai phién toa, ¥ kién cua dai dién Vién
kiém sat nhan dan Thanh phé H6 Chi Minh, trén co s¢ xem xét day du, toan
dién tai liéu, chtng ctr ¢ trong hd so vy an.

NHAN PINH CUA TOA AN:

[1] Vé thu tuc t6 tung: Bi don 6ng Lu Hung C1 ¢6 don dé nghi Toa an
xet xu vang mat nén can cur vao Khoan 1 Diéu 228 cia Bo luat T6 tung Dan
su, Toa an van tién hanh xét x{r vu 4n theo quy dinh cua phap luat.



[2] V& noi dung:

Can ctr Quyét dinh tuyén bé mot ngudi mat ning lyc hanh vi dan su sd
62/2018/QDST-DS ngay 26/02/2018 ctia Toa an nhan dan quan H, Thanh ph
Hb6 Chi Minh thi 6ng Lu Hung P duoc xac dinh 1a ngudi bi mat nang luc hanh
vi dan su. Theo quy dinh cua phap luét, dé thuc hién viéc cham séc, bao vé
quyén va loi ich hop phap ctia ngudi mat ning lyc hanh vi dan sy thi s& duoc
thuc hién thong qua ngudi giam ho. Ong P trudc khi ¢ tinh trang can duogc
giam ho da khong lya chon ai 1am nguoi giam hd cho minh. Ong P khong c6
v(, con, con cha me thi déu di chét nén khong c6 ngudi giam ho du’orng nhién
theo quy dinh tai Khoan 1, 3 Diéu 53 ciia Bo luat Dan sy. Do dé, viéc ba C
khoi kién yéu cau Toa an ch1 dinh nguoi giam ho cho 6ng P 1a ¢ co s dé
xem Xé€t.

Xét, can clr vao cac tai liéu co trong hd so vu an va 1oi khai cua cac
duong su thé hién:

Sau khi cha me chét, 6ng P séng cung 6ng Ph. Cudi ndm 2015, cac anh
chi em d3 t6 chirc hop va thong qua hinh thirc bdc thim da théng nhat giao
ong P cho ba C cham séc. Tuy nhi€n, ba C khong thue hién nghia vy nay ma
van dé ong P lai cho 6ng Ph. Vi muén ba C phai co trach nhiém nén cudi nim
2017 6ng Ph da dem 6ng P giao lai cho ba C. Ngay 12/01/2018, ba C da nho
Uy ban nhan dan phuong T, quan H, Thanh phé H6 Chi Minh 14p bién ban
tiép nhan nguoi than va cham séc dén nay.

Theo Bién ban xac minh ngay 28/11/2018 cua Uy ban nhan déan
phuong D, quan H x4c nhan thi ong Lu Hung P sinh ndm 1960, séng tai dia
chi: s6 115 duong L, phuong D, quan H tir nhé v6i cha me. Pén nam 2008
cha me cua 6ng P mit, 6ng P séng cing ngudi em 13 6ng Lu Hung Ph tai dia
chi trén va do 6ng Ph truc tiép cham soc. Tir thang 01/2018 vi Iy do gia dinh
nén 6ng P khong con sbng tai dia chi trén ma chuyén dén & cing ngudi em 1a
ba Lu Thi Bich C tai phuong T, quian H, Thanh phd H6 Chi Minh. Hién nay
ong P duoc chuyén vao Vién dudng 1do Binh My ¢ Cu C va khong con sbng
¢ dia Ph.

Tai Cong van ngay 27/11/2018 cua Vién dudng 1do Binh My xac nhan:
Tir thang 01/2018 6ng P do ba C 1a ngudi dai dién ky hop dong véi Vién
dudng ldo Binh My, déng phi day du va dang han, thoi gian ndy vo chong ba
C thuong xuyén 1én thim ong P (khoang 23 lan), ngoai ba C c6 6ng Ph 1én
thdm vai lan.

Qua trinh giai quyet vu an, nguoi dai dién theo uy quyen cua ong Ph tai
cap so tham 13 ba Tran Thi Thay C2 va ban than éng Ph deu thtra nhan tinh
than va thé chit cua 6ng P tai Vién dudng ldo Binh M¥ t6t hon nhiéu so voi
thoi gian 6ng P dugc cham soc tai nha. Tu khi 6ng P dugc dua vao Vién
dudng 130 cho dén nay trong gia dinh khong xay ra tranh chip vé viéc xac
dinh ai la nguoi cham séc¢ cho 6ng P cling nhu noi an &, sinh hoat ctia 6ng P.



Nhu vay, tir cudi nam 2017 éng Ph di tir chdi chim séc éng P va ban
giao lai cho ba C. Sau khi tiép nhan 6ng P, ba C dd cham soc 6ng bang viéc
dua vao Vién dudng lao Binh My tai Cu C va 1én tham thuong xuyén. Céc
bén déu thira nhan, do dugc cham séc ding cach nén tinh trang stc khoe cua
ong P tot hon nhiéu so voi thoi gian & cung gia dinh. Ngoai ra, tai phién toa
phuc tham, 6ng Ph x4c dinh 1a chua df)ng y giao cho ba C giam ho chur khong
phai 1a khong dong ¥ giao cho ba C giam ho vi con lién quan dén viéc mua
ban cén nha s6 115 duong L, phuong D, quén H. Piéu d6 chimg to viéc ong
Ph yéu cau dugc giam ho cho 6ng P khong xuat phét tir tinh cam gia dinh.
Trong khi, 6ng C1 14 anh rudt ctia 6ng Ph van dong y dé ba C 1am ngudi giam
ho cho ong P.

Do d6, khong c6 co s& dé Hoi ddng xét xir chdp nhin khang cdo cia
ong Lu Hung Ph vé viéc khong dong ¥ dé ba C 1a ngudi giam ho cho ong P;
Chép nhan dé nghi ciia Vién kiém sat nhan dan Thanh phé Hd Chi Minh, giir
nguyén ban 4n so thim. Ong Lu Hung Ph phai chiu an phi phtic thim theo
quy dinh cua phap luat.

Vi cac lé trén,
QUYET PINH:

Cin cr Khoan 1 Diéu 148, Khoan 1 Diéu 308 cta B lut TH tung dan sy;

Can ctr Diéu 48, Dicu 49, Dicu 54 cta B¢ luat Dan su;

Cian cir Diéu 26, Diéu 27 ctia Nghi quyét so 326/2016/UBTVQH14
ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi quy dinh vé muc thu,
mién, gidm, thu, ndp, quan 1y va st dung an phi va 1€ phi Toa an;

Khong chap nhan khang céo cua bi don ong Lu Hung Ph.

Tuyén xir: Giit nguyén ban 4n so tham.

1/ Chap nhan yéu cau khdi kién ctia nguyén don ba Lu Thi Bich C: Chi
dinh ba Lu Thi Bich C 1a nguoi gidm hd cho 6ng Lu Hung P.

2/ V& an phi dan su so tham:

Ong Lu Hung Cl, ong Lu Hung Ph phai chiu an phi dan sy so tham 13
300.000 (Ba tram ngan) dong.

Hoan tra cho ba Lu Thi Bich C sO tién tam g an phi dan sy so tham
da ndp 1a 300.000 (Ba tram ngan) dong theo Bién lai thu tam ng an phi, 1¢
phi Toa an s6 AA/2017/0011859 ngay 17/9/2018 cua C cuc Thi hanh an dan
sy quan H, Thanh phé H6 Chi Minh.

3/ Vé &n phi dan su phiic tham:

Ong Lu Hung Ph phai chiu an phi dan sy phuc tham 1a 300.000 (Ba
tram ngan) dong nhung duoc khiu trir vao s tién tam tng an phi dan su phuc
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thAm ma 6ng Ph d3 ndp 1a 300.000 (Ba trim ngan) dong theo Bién lai thu tam
mg 4n phi, 1¢ phi Toa an s AA/2018/0012085 ngay 21/5/2019 cta C cuc Thi
hanh an dan sy quan H, Thanh phd H6 Chi Minh. Ong Ph di ndp du tién an
phi dan sy phuc tham.

Truong hop ban 4n duge thi hanh theo quy dinh tai Diéu 2 Luat Thi
hanh an dan sy nim 2008 (stra doi, bo sung nim 2014) thi nguoi dugc thi
hanh an dan sy, nguoi phai thi hanh an dan sy c6 quyén thoa thuén thi hanh
an, quyén yéu cau thi hanh an, tu ‘nguyén thi hanh an hodc bi cudng ché thi
hanh 4n theo quy dinh tai cac Diéu 6, Piéu 7, Piéu 7a, Diéu 7b va Diéu 9
Luat Thi hanh an dan sy nim 2008 (stra d6i, bd sung nam 2014); thoi hiéu thi
hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh an dan su
nam 2008 (stra doi, bo sung nim 2014).

Ban 4n phuc thdm c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- TAND Toi cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai TP.HCM;

- VKSND Cép cao tai TP.HCM;
- VKSND TP.HCM;

- C cuc THADS quéan H;

- TAND quén H;

- Cac duong sy (dé thi hanh);

- Luu: HS, VT (T/20).
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