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V/v tranh chap doi lai tai san

, ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH SOC TRANG

- Thanh phéin Hpi dong xét xir phiic thdm gom cé:

Tham phén - Chii toa phién toa: Ong Nguyén Hoang Lam;

Cdc Tham phan: Ong Nguyén Vin Toan;

Ong Pham Hung Nuoi.

- Thur ky phién toa: Ba Nguyén Thi Trung An, Thu ky Toa 4n nhan dan
tinh Soc Trang.

- Dgi dign Vign Kiém sdt nhan dén tinh Séc Trang tham gia phién toa:
Ba Huynh Thi My Lién, Kiém sat vién.

Ngay 20 thadng 02 nam 2023, tai tru sé Toa an nhan dan tinh Soc Trang,

xét Xt phuc tham cong khai vu 4n thy Iy s0: 239/2022/TLPT-DS ngay 23 thang
12 nam 2022, vé tranh chap doi lai tai san.

Do Ban an dan su so tham sd 46/2022/DS-ST ngay 22 thang 9 nim 2022
ctia Toa an nhan dan huyén Chau Thanh, tinh Soc Trang bi khang cao.

Theo Quyét dinh dwa vu an ra xét xu phuc tham sé: 08/2023/QD-PT
ngay 12 thang 01 nam 2023, gitta cac duong su:

- Nguyén don: Ong Nguyén Hiru D;

Pia chi cu tri: S6 857, duong T, khom 1, Phuong N, thanh phd S, tinh
Soc Trang. (cO mat)

Nguoi dai dién hop phap cua nguyéen don: Qng Tran Tuan H; dia chi cu
tru: S6 03, duong N, khom 3, Phuong L, thanh pho S, tinh Soc Trang; 1a nguoi
dai dién theo uy quyén cua nguyén don (van ban uy quyen ngay 06/02/2023).
(c6 mat)

- Bi don: Cong ty trach nhiém hitu han Pau tu va Xay duyng H (nay la
Cong ty co phan Pau tu va Xay dung H);

Dia chi try s¢ trude day: Lo C, duong N2, Khu cong nghiép A, ap Ph, xa
A, huyén C, tinh Séc Tring. Pia chi tru so hién nay: S6 1, duong s6 2, Khu dan
cu thuong mai L, Phuong N, thanh pho S, tinh Soc Trang.



 Nguoi dai dién hop phdp cua bi don: Ong Hoang Van Q; dia chi cu tra:

S6 25/28, duong L, Phuong M, thanh pho S, tinh Séc Trang; 1a nguoi dai dién
theo uy quyeén cua bi don (van ban uy quyen ngay 15/02/2023). (cd mat)

- Nguoi ¢ quyén loi, nghia vu lién quan: Ong Nguyén Hiru T;

Pia chi cu tri: 86 406, Qubc 16 1, Phuong M, thanh phd S, tinh Soc
Trang. (vang mat).
i Ngueoi dai dién hop phdp cud nguoi co quyén loi, nghia vu lién quan:
Ong Hoang Van Q; dia chi cu tru: S6 28/28, duong L, Phuong M, 'ghénh pho S,
tinh Soc Trang; la nguoi dai dién theo uy quyen cua nguoi o quyen loi, nghia
vu lién quan (van ban uy quyéen ngay 24/10/2016). (c6 mat)

- Nguoi khang cdo: Cong ty trach nhiém hitu han Dau tu va Xay dung H
(nay la Cong ty co phan Pau tu va Xay dung H) - Bi don.

NOI DUNG VU AN:

Theo don khoi kién va trong qua trinh giai quyét vu dn, nguyén don ong
Nguyén Hiru D trinh bay:

Vao ngay 01/9/2014, 6ng b va dai dién chu s¢ hiru Cong ty trach nhiém
hitu han Pau tu va Xay dung H (goi tat Cong ty) 1a 6ng Nguyén Hitu T ¢6 ky hop
dong sang nhugng may moc, thiét bj cong nghiép. Theo noi dung hop dong, Cong
ty chuyén nhugng cho 6ng cac thiét bi sau day :

Khuén 6ng K1000: 02 cai x 60.000.000 dong/cai = 120.000.000 dong;
Khuén ng K800: 06 cai x 50.000.000 déng/cai = 300.000.000 dong;
Khuén ng K600: 03 cai x 40.000.000 déng/cai = 120.000.000 dong;
Khuén ng K400: 04 cai x 35.000.000 déng/cai = 140.000.000 dong;
Khuon ng K300: 02 cai x 30.00.000 ddng/cai = 60.000.000 dong;

Céu tryc dam doi (loai ngang 18m): 02 bd x 250.000.000 dong/bd =
500.000.000 dong;

Tram tron bé téng tuoi (loai 60m3/h): Gia mua 850.000.000 déng + tién
van chuyén 50.000.000 dong = 900.000.000 dong;

Xe xtc lat (cii): 01 xe x 112.265.000 dong = 112.265.000 dong;
Téng cong 2.252.265.000 dong.

Sau khi ky hop dong, 6ng P di tra du tién cho Cong ty. Pé tao diéu kién
cho Cong ty, 6ng D va chu s¢ hiru Cong ty c6 thoa thuan 6ng D cho Cong ty str
dung toan bo cac thiét bi, may moc trén trong vong 01 nim (tr ngay 01/9/2014 -
01/8/2015). Khi hét han cho muon, 6ng P thong bao nhiéu 1an cho Cong ty sap
xép dé ong D nhan lai thiét bi nhung phia Cong ty khong thyc hién giao tra. Pén
ngay 13/02/2016, 6ng D co6 dén 1dy 01 may xuc 14t, s6 con lai dén nay Cong ty
van chua giao tra.



Vi vay, 6ng D khoi kién yéu cau Toa an giai quyét budc Cong ty phai
giao tra so tai san da chuyén nhugng néu trén (trr may xuc lat).

Tai phién toa so thim, 6ng D thay (1‘01 yéu cau khoi kién, yéu cau Cong
ty hoan tra tai san néu trén tri gia bang tién tong cong 1a 2.140.000.000 dong
(gdm khubn éng K1000: 02 cai x 60.000.000 dong/cai = 120.000.000 ddng;
khuén dng K800: 06 cai x 50.000.000 dong/cai = 300.000.000 dong; khuén dng
K600: 03 cai x 40.000.000 ddng/cai = 120.000.000 dong; khudn éng K400: 04 cai
X 35.000.000 dong/cai = 140.000.000 déng; khuon 6ng K300: 02 cai x 30.00.000
déng/cai = 60.000.000 dong; cau truc dam do6i (loai ngang 18m): 02 bd x
250.000.000 ddng/bd = 500.000.000 df)ng va tram tron bé tong tuoi (loai
60m3/h): Gia mua 850.000.000 déng + tién van chuyén 50.000. 000 dong =
900.000.000 ddng), do Cong ty sir dung tai san qua lau, tai san xudng cap, hu
hong.

Trong qua trinh giai quyet vu dn, nguoi dai dién hop phap cua bi don
Céng ty trach nhiém hivu han Pau tw va Xdy dung H va ciia nguoi cé quyén loi,
nghia vu lién quan éng Neuyén Hiru T la éng Hoang Vin O trinh bay:

Cong ty trach nhiém hitu han Pau tu va Xay dung H duoc thanh 1ap dua
trén phan hun von cua 03 thanh vién gém 6ng Nguyén Hitu T ¢6 phan hin 80%,
6ng Nguyén Hitu B 15% va ba Nguyén Thij Bich H 05%. Do 6ng B muén rdt vén
khoi Cong ty nén dng T mai dai dién Cong ty ky Hop dong sang nhuong may
mac, thiét bi cong nghi¢p véi dng D vao ngay 01/9/2014, day 1a hop d6ng nham
muc dich dé Cong ty théi vén tra cho éng D ra khoi Cong ty chir khdng phai 13 hop
d6ng sang nhuong mua béan may mac, thiét bj cong nghiép thong thuong nhu ong
b trinh bay. Nay ong b yéu cau Cong ty tra cac tai san, may mac, thiét bi cong
nghiép néu trén tri gia bang tién tong cong 2.140.000.000 ddng, Cong ty khong co
kha nang tra.

Tai Ban an s 46/2022/DS-ST ngay 22/9/2022, Tda an nhan dan huyén
Chau Thanh, tinh Séc Tring da quyét dinh: Can cr khoan 3 Piéu 26, diém a
khoan 1 Dicu 35, diém a khoan 1 Diéu 39, khoan 1 Diéu 244, khoan 2 Diéu 229,
Diéu 147, khoan 1 DPiéu 273 va Diéu 280 B luit T6 tung dan sy nam 2015;
Dicu 158, khoan 1 Diéu 163, Dicu 164, Diéu 166 Bo luat Dan sy nam 2015;
khon 2 Dicu 26 Nghi quyét s0 326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy
ban Thuong vu Qudc hoi, quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va
su dung an phi, 1¢ phi Toa an. Tuyén xur: Chap nhén yéu cau khoi kién cia ong
Nguyén Hitu B. Buoc Cong ty trach nhiém hitu han H tra cho 6ng Nguyén Hitu
P 02 cai khudn ong K1000, 06 cai khudn ong K800, 03 cai khudn ong K600, 04
cai khudn dng K400, 02 cai khudn dng K300, 02 bd cau truc dim (d6i (loai ngang
18m) va 01 tram trén bé tong tuoi (loai 60m3/h) tri gia bang tién tong cong 1a
2.140.000.000 dong (Hai ty mot tram bon muoi triéu déng). Khi ban an ¢ hiéu
luc phép luat, ké tir ngay c6 don yéu cau thi hanh 4n cta 6ng Nguyén Hitu D thi
hang thang, Cong ty trach nhi¢m hiru han H con phai trd 1ai cho 6ng Nguyén Hiru
D theo mirc 13i suat quy dinh tai khoan 2 Diéu 468 B luat Dan sy ndm 2015 doi



v6i s6 tién cham thi hanh an. Ngoai ra, ban 4n so thim con quyét dinh vé chi phi
to tung, &n phi va quyén khang cdo cta cac duong su.

Sau khi xét x& so tham:

Dén ngay 05/10/2022, Cong ty trach nhiém hiru han Dau tu va Xay dung
H c6 don khang cdo toan bo ban 4n so tham, yéu cau Toa 4n cip phuc tham
xem xét stra ban an so thdm theo huéng chi chap nhan mot phan yéu céu khoi
kién cua ong D doi lai cac khudn dic cong (bang hién vat) tri gia tong cong
1.850.000 dong.

Tai phién toa phiic tham:

Nguoi dai dién hop phéap cua 6ng B khong rut lai don khéi kién, nguoi dai
dién hop phap ctua Cong ty trach nhiém hiru han Pau tu va Xay dung H khdng
rit khang céo va cac duong su ciing khong thoa thuan dugc voi nhau vé viée
giai quyét vu an.

Kiém sét vién phat bicu y kién ctia Vién kiém sat vé viéc tuén theo phap
luat cua nhimg nguoi tién hanh t6 tung, nhimg nguoi tham gia t6 tung trong qua
trinh giai quyét vu an & giai doan phuc tham. Pbi véi yéu cau khang céo cua
Cong ty trach nhiém hiru han Pau tu va Xay dyng H 1a khong c6 cin ctr nén dé
nghi Hoi dong xét xir khong chap nhan va ap dung khoan 1 Diéu 308 Bo luat T6
tung dan su nam 2015, giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can ctr vao céc tai lieu, ching ctr da dugc xem xét tai phién toa, két qua
tranh tung tai phién toa, Ho1 dong xét xir nhan dinh:

[1] V& tinh hop phép cua don khang céo cua Cong ty trach nhiém hiru han
Pau tu va Xay dung H, da d6i tén thanh Cong ty co phan Pau tu va Xay dung
H: Pon khang cdo cua Cong ty dam bdo v€ mat hinh thirc va ndi dung, dung
ngudi co quyén khang cdo, con trong thoi han khang cdo theo quy dinh tai cac
Picu 271, Piéu 272 va Diéu 273 B6 luat T6 tung dan sy ndm 2015 nén hop 18,
du diéu kién dé giai quyét, xét xtr theo trinh ty phuc tham.

[2] Xet khang cdo cua Cong ty trach nhiém httu han Pau tu va Xay dung
H, nay ddi tén thanh Cong ty c6 phan Pau tu va Xay dung H (sau day goi tat 1a
Cong ty), Hoi dong xét xir phuc tham nhan thay:

[3] Trong qué trinh gidi quyét vu 4n, 6ng D va ngudi dai dién hop phép
cua Cong ty trach nhiém hiru han Pau tu va Xay dung H déu thira vao nhan vao
ngay 01/9/2014, hai bén c6 ky két Hop dong sang nhuong may moc - thiét bi
cong nghiép. Tuy nhién, theo ndi dung hop ddng do cac bén cung cap lai co su
khac nhau. Déi voi Hop ddng sang nhuong may moc - thiét bi do 6ng B cung
cap (c6 02 trang) thé hién bén Cong ty chuyén nhuong cho ong P cac thiét bi,
may moc gobm: Khudn 6ng K1000: 02 cai x 60.000.000 dong/cai = 120.000.000
d6ng; Khudn éng K800: 06 cai x 50.000.000 ddng/cai = 300.000.000 dong;



Khuén éng K600: 03 cai x 40.000.000 dong/cai = 120.000.000 ddng; Khuén ng
K400: 04 cai x 35.000.000 dong/cai = 140.000.000 ddng; Khuon dng K300: 02
cai x 30.00.000 ddong/cai = 60.000.000 dong; Cau truc dam doi (loai ngang
18m): 02 bd x 250.000.000 d6ng/bd = 500.000.000 ddng; Tram tron bé tong tuwoi
(loai 60m%/h): Gia mua 850.000.000 dong + tién van chuyén 50.000.000 dong =
900.000.000 dong; Xe xuc lat (ct): 01 xe x 112.265.000 df)ng = 112.265.000
ddng; Tong cong 2.252.265.000 dong (bat luc 11 - 12). Béi vé6i Hop dong sang
nhuong may méc - thiét bj do Céng ty cung cap (cling c6 02 trang) thé hién bén
Cong ty chuyen nhuong cho 6ng D cac thiét bi, mdy moc gom: Khuoén éng
K1000: 02 cai x 150.000.000 dong/cai = 300.000.000 déng; Khudn éng K800: 06
cai x 120.000.000 dong/cai = 720.000.000 dong; Khudn dng K600: 03 céi x
100.000.000 ddng/cai = 300.000.000 dong; Khubn éng K400: 04 cai x 80.000.000
dong/cai = 320.000.000 ddng; Khuon dng K300: 03 cai x 70.00.000 ddng/cai =
210.000.000 dong; Xe xuc lat (cii): 01 xe x 402.265.000 dong = 402.265.000
dong; Tong cong 1a 2.252.265.000 dong (but luc 21 - 22).

[4] Theo yéu ciu cta ong D, cap so tham da quyét dinh trung cau gidm
dinh chit ddanh mdy vi tinh ctia 02 hop dong néu trén. Theo Két luan giam dinh
s6 3060/KL-KTHS ngay 01/7/2022 cua Phan vién Khoa hoc hinh sy tai Thanh
phb H6 Chi Minh (bt luc 382) thi trang 02 cua hop dong do Cong ty cung cap
so voi trang 01, 02 cta hop dong do 6ng B cung cap la c6 cung mot kiéu chi,
con trang 01 cua hop ddng do Cong ty cung cap so voi trang 02 cua hop dong do
Cong ty cung cip va trang 01, 02 cta hop dong do 6ng D cung cap 1a khong
cung kiéu chit. Do do c6 can cur xac dinh hop dong sang nhuong may moc - thiét
bi do 6ng D cung cip 1a co that, ndi dung dung vai thuc té.

[5] Céac bén déu thira nhan vao ngay 13/3/20216, 6ng D d3 1ay 01 xe xuc
1at, con cac thiét bi, may moc con lai dén nay Cong ty chua giao tra. Theo Piéu
II cua Hop dong, hop dong c6 gia tri trong thoi han 01 nim (tor ngay 01/9/2014
dén hét ngay 01/8/2015), bén Cong ty duoc phép st dung tiép tuc cac thlet bi,
may moc dd sang nhugng nhung phai c6 trach nhiém dam bao khong bi xudng
cap, hu hong mat mat, néu hu hong, mat mat phai sura chira, bdi hoan trude khi
ban giao. Nhu vay, tir nim 2015 dén nay, Cong ty Van khong giao tra dugc tai
san cho 6ng P. Tir 46, Cap so thim chap nhan yéu cau cta ong D, budc Cong ty
tra cho 6ng b bang gia tri tai san theo thoa thuan ctia hai bén trong hop dong Vo1
s6 tién tong cong 2.140.000.000 ddng 1a c6 can cu, dung quy dinh tai Piéu 166,
Diéu 356 Bo luat Dan sy nim 2015 va dam bao quyén loi cua éng D.

[6] Nguoi dai dién hop phap cua Cong ty tai phién toa phic tham cho rang
ong b khoi kién yeu cau Cong ty tra bang hién vat, tai phién toa so tham thay
d6i yéu cau khoi kién yéu cau Cong ty tra bang gia tri a vuot qua yéu cau khoi
kién ban dau 1a khong dung. Viéc thay d6i yéu cau nay van nam trong pham vi
khoi kién ban dau.

[7] Tt nhimg phan tich trén cho thdy, Cap so tham da danh gia toan dién,
khach quan cac tai liéu, chimg ctr do 6ng D, ciing nhu ctua Cong ty cung cap.
Trong giai doan phtc tham, Cong ty cling khong cung cap dugc tai li€u, ching



ctr gi moi. Do d6, Cong ty khang cdo yéu cau Hoi dong xét xir phuc tham sira
ban an so thidm theo huéng chap nhan mot phan yéu cau khéi kién cua ong D
doi lai cac khudn dac cdng (bang hién vat) tri gia téng cong 1.850.000 ddng 1a
khéng c6 can ctr chip nhan.

[8] Cac phan khéc trong quyét dinh cta ban an so tham khong c6 khang
cao, khang nghi nén Hoi dong xét xir khong dat ra xem xét.

[9] Tai phién toa phuc tham, Kiém sat vién dé nghi khong chip nhan toan
bd khang cao cuia Cong ty, ap dung khoan 1 Diéu 308 Bo luat TH tung dan sy
nam 2015, giit nguyén ban an dan sy so tham 1a c6 can cir nén Hoi dong xét xir
chap nhan.

[10] V& an phi dan sy phtic thAim: Cong ty 1a nguoi khang cdo khong dugce
chap nhan va ccung khong thugc truong hop duge mién hoac khong phai chiu an
phi phic tham nén theo quy dinh tai khoan 1 Piéu 29 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban Thudng vu Qudc hoi quy
dinh vé murc thu, mién, giam, thu, nop, quan ly va sir dung an phi va 1¢ phi Toa
an, Cong ty phai chiu an phi dan su phac tham 1a 300.000 dong va dugc khau trir
vao sd tién tam tmg an phi phuc tham da nop.

Vi cac 1€ trén;
QUYET PINH:

Can ctr khoan 1 Piéu 308 va khoan 6 Diéu 313 B luat T tyung dan su
nam 2015; khoan 1 Diéu 29 Nghi quyét sd 326/2016/UBTVQH14 ngay 30 thang
12 ndm 2016 cua Uy ban Thudng vu Qudc hoi, quy dinh vé murc thu, mién,
giam, thu, ndp, quan ly va str dung an phi va 1€ phi Toa an.

Khong chép nhan toan bo khang céo cua bi don Cong ty trach nhi¢ém hiru
han DPau tu va Xay dung H (nay 1a Cong ty C6 phan DPau tu va Xay dung H).

Giir nguyén Ban an dan sy so tham sd 46/2022/DS-ST ngay 22 thang 9
nam 2022 cua Toa &n nhan dan huyén Chau Thanh, tinh Soc Trang.

Tuyén x:

1. Chap nhén yéu cau khai kién caa 6ng Nguyén Hitu . Buoc Cong ty
trach nhiém hitu han Pau tu va Xay dung H (nay 1a Cong ty C6 phan Pau tu va
Xay dung H) tra cho 6ng Nguyén Hiru B 02 céi khubn dng K1000, 06 céi khudn
ong K800, 03 céi khudn ong K600, 04 cai khudn ong K400, 02 cai khudn ong
K300, 02 bo cau tryc dam doi (loai ngang 18m) va Ol tram trén bé tong tuoi
(loai 60m3/h) tri gia bang tién tong cong 1a 2.140.000.000 dong (Hai ty mot trim
bbn muoi triéu dong)

Ké tir ngdy c6 don yéu cau thi hanh 4n cta 6ng Nguyén Hiru D thi hang
thang, Cong ty trach nhiém hitu han Pau tu va Xay dung H (nay la Cong ty Co
phan Pau tu va Xay dung H) con phai chiu khoan tién 14i trén s tién cham thi
hanh 4n theo muc 14i suét quy dinh tai khoan 2 Diéu 468 B luit Dan sy nim
2015 cho dén khi thi hanh an xong.



2. Chi phi xem xét, tham dinh tai chd: Cong ty trach nhiém hiru han Pau
tu va Xay dung H (nay la Cong ty Co phan Pau tu va Xay dung H) phai chiu 13
800.000 dong (Tam tram nghin dong). Ong Nguyen Hiru D da ndp tam ung
trude s tién 800.000 ddng (Tam trim nghin dong) nén Cong ty trach nhiém hiru
han Pau tu va Xay dung H (nay l1a Cong ty Cb phan Dau tu va Xay dung H)
phai c6 nghia vy hoan tra lai cho 6ng Nguyén Hitu P s6 tién 800.000 dong (Tam
tram nghin dong).

3. An phi dén sy so tham:

- Ong Nguyén Hitu B khéng phai chiu va dugc hoan lai s tién tam tGng
an phi da nodp 1a 36.400.000 dong (Ba muoi sau triéu bon trim nghin dong), theo
bién lai thu tam tng &n phi, 1¢ phi Toa an s6 0002041 ngay 21 thang 6 nam 2016
cua Chi cyc Thi hanh dn dan sy huyén C, tinh So6c Trang.

- Cong ty trach nhiém hitu han Pau tu va Xay dung H (nay la COng ty Co
phéan Dau tu va Xay dung H) phai chiu 1a 74.800.000 dong (Bay muoi bon tri¢u
tam tram nghin dong).

4. An phi dan su phuc tham: Cong ty trach nhiém hiru han Pau tu va Xay
dung H (nay la Cong ty Co phan Pau tu va Xay dung H) phai chiu 1a 300.000
déng (Ba tram nghin déng), dugc khau trir vao s tién tam ung an phi di ndp
300.000 dong (Ba trim nghin dong), theo bién lai thu tam Gng an phi, 1& phi Toa
an s 0005681 ngay 13 thang 10 niam 2022 cta Chi cyc Thi hanh an dan su
huyén C, tinh Soc Trang va nhu vay, Cong ty trach nhiém htru han Pau tu va
Xay dung H (nay 1a Cong ty C6 phan Pau tu va Xay dung H) d3 ndp da an phi
phuc tham.

5. Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi
hanh 4n dan su duoc stra d6i, bo sung nam 2014 thi nguoi dugc thi hanh an dan
sw, nguoi phai thi hanh an dan sy, nguoi co quyén loi, nghia vu lién quan c6
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luat
Thi hanh 4n dan sy duoc stra doi, bo sung nim 2014; thoi hiéu thi hanh an duoc
thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh an dan sy duoc sitra ddi, bo
sung nam 2014.

6. Ban an phiic tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

N}”,;’,'\,"g’lf  Chia Thah TM. HOI PONG XET XU PHUC THAM
- uyén Chau Thanh; = iN _ 2 A N
_VKSND tinh Séc Tring: THAM PHAN - CHU TQA PHIEN TOA
- VKSND huyén Chau Thanh;

- Chi cuc THADS huyén C; Pi ky

- Cac duong su;
- Luu ho so vu an.

Nguyén Hoang LAm



