TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Doc 1ap - Tw do - Hanh phic

Ban 4n s6: 210/2023/HC-PT
Ngay: 30/6/2023

VIV: “Khiéu kién quyét dinh
hanh chinh trong linh vuc quan
Iy dat dai”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hpi dong xét xir phiic tham gom co:

Théam phan - Chii toa phién toa: ong Truwong Cong Thi
Cdc Tham phén: 6ng Pham Tan Hoang
6ng Nguyén Tan Long

= Thu ky phién toa: Ba Duong Thi Tuyét Trinh, Tham tra vién Toa 4n
cap cao tai Da Nang.
- Pgi di¢gn Vign kiém sat nhan dén cap cao tgi Pa Ning tham gia phién
toa: ong Lé Van Thanh - Kié€m sat vién.
~ Ngay 30 thang 6 nam 2023, tai Diém cau trung tam, tru s& Toa an nhan dan
cap cao tai Ba Nang, Biém cau thanh phan tru s6 Toa an nhan dan tinh Pha Yén,
Toa an nhéan dan cap cao tai Da Nang xet xtr phuc tham cong khai vu an hanh
chinh thu 1y s6 29/2023/TLPT-HC ngay 06 thang 3 nam 2023 vé viéc: “Khiéu
kién quyét dinh hanh chinh trong linh vuc quan ly dat dai”.
Do Bén 4n hanh chinh so thim s6 46/2022/HC-ST ngay 23/12/2022 ctia
Toa an nhan dan tinh Phi Yén bi khang céo.
Theo Quyét dinh dua vu 4n ra xét xir s6 2386/2023/QP-PT ngay 13 thang 6
nam 2022, gifra cac duong su:
Ngwoi khai kién: Ba Huynh Thi Q, sinh ndm 1976; Dia chi: Thon V, xa X,
thi xa S, tinh Phu Yén; vang mat.
Nguoi dai dién theo uy quyén cia Huynh Thi Q: ong Nguyén Vin T; Dia
chi:To D, khu phd G, phuong L, thanh phd Q, tinh Binh Dinh (theo Gidy uy
quyén de ngay 23/6/2023), c6 mat.
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Nguwdoi bi kién:
- Uy ban nhan dan (viét tit la UBND) thi xa S, tinh Phu Yén va Chu tich
UBND thi x4 S, tinh Phu Yén.

Ngueoi dai dién theo uy quyén ciia UBND thi xa S va Chii tich UBND thi
xa S: Ong Lam Duy D — Phé Chu tich UBND thi xa S, ¢6 mat.

Nguoi bao vé quyén va loi ich hop phdp ciia UBND thi x3 S va Chu tich
UBND thi xa S: Ong Bui Ngoc T1 — Truong phong Tai nguyén va Moi trudong
thi xa S, c6 mat.

- Chu tich UBND tinh Pht Yén, c6 don xin xét xur Véng mat.
_ Nguoi bao vé quyén va loi ich hop phdp cho Chu tich UBND tinh Phu Yén:
Ong Nguyén Anh P - Phé Gidm doc S& Tai nguyén va Moi truong tinh Pha
Yén; c6 mat.

Nguwoi c6 quyen loi, nghia vu lién quan:

- Uy ban nhan dan xa X, thi xa S, tinh Phu Yén,;

Nguoi dai dién theo 11y quyén: Ong Pham Kién T2; Chirc vu: Pho Chu tich
UBND x3 X; c6 mat.

- S& Tai nguyén va Méi trudong tinh Phi Yén;

Nguoi dai dién theo 1y quyén: Ong Nguyén Anh P - Phé Giam déc S Tai
nguyén va Moi truong tinh Phil Yén; c6 mat.

- Thanh tra tinh Pha Yén;

Ngueoi dai dién theo 11y quyén: Ba Huynh Thi Ta V — Thanh tra vién chinh,
cO mat.

- S0 X;
Nguwoi dai dién theo ity quyén: (A)r}g Cao Van D - Thanh tra vién So xay
dung tinh Pht Yén; c6 don xin xét xr vang mat.

- Vian phong dang ky dat dai tinh Pha Yén; c6 don xin xét x{r vang mat.

- Van phong dang ky dat dai tinh Pht Yén — Chi nhanh thi x4 S;

Nguoi dai dién theo ity quyén: Ong Téng Nhu V1 - Gidam dbc; co mit.

- Phong Tai nguyén va Méi truong thi xa S, tinh Pha Yén;

Ngueoi dai dién theo phap ludt: Ong Bui Ngoc T1 — Trudng phong; ¢ mit.
- Hat kiém 1am thi xa S; Véng mat.

- Vo chdng 6ng Huynh My C, sinh nam 1953 va ba Lé Thi G, sinh nim
1955; Dia chi: Thon V, xa X, thi xa S, tinh Pha Yén; vang mat.

Nguwoi dai dién theo 1y quyén cho éng Huynh My C, ba Lé Thi G: Ba
Huynh Thi Q, sinh nam 1976; Dia chi: Thén V, xa X, thi xa S, tinh Phi Yén
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(Van ban iy quyén so Cong chimg 1509 quyén so 1/2022TP/CC-SCC/HPGD
ngay 16/4/2022 cua Van phong Cong chirng); vang mat.

- Cong ty ¢0 phan K1 (PYMICO): Dia chi: A N, phuong G, thanh phé T,
tinh Phu Yén; vang mat.

- Ong pé Minh Q1, sinh nam 1970; Dia chi: Thon L, xa X, thi xa S, tinh
Pht Yén; vang mat.

NOI DUNG VU AN

Theo don khdéi ki¢n va qud trinh t6 tung nguwoi khéi kién ba Huynh Thi Q
trinh bay:

‘Ngay 31/01/2019 UBND thi xa S cap G1ay ching nhén quyen st dung dat
quyén so hitu nha & va tai san gan lién vOi dat s6 CN 991747, s vao so cap
GCN: CH 02078 ngay 31/01/2019 (viét tat GCNOSDP) cho ba Huynh Thi Q,
thira d4t s6 33, t& ban d6 s6 31, dién tich 2.750,8m?, tai thon V, xd X, thj xa S,
tinh Phu Yén.

Thira dat ba Q duoc cip GCNQSD dit nam trong phan dién tich dat do cha,
me ctia ba Q (la éng Huynh My C va ba Lé Thi G) khai hoang, st dung dé trong
phi lao, ring duong tir nam 1980. Den nam 2006, ba Q duoc cha me tang cho
quyén st dung dat khoang 4. OOOm (Gidy viét tay), ba Q da s dung 6n dinh,
khong c6 tranh chap nén dugc cap GCNQSDD, quyén s¢ hitu nha ¢ va tai san
gan lién voi dat.

Ngay 26/5/2020, UBND thi xi S ra Quyét dinh s6 1191/QD-UBND vé viéc
thu hoi GCNQSDD néu trén. Ly do thu hdi: Pa cap GCNQSDPD cho ba Huynh
Thi Q khong ding ngudn goc sir dung dat, cu thé: Theo Két luan s6 01/KL-
UBND ngay 25/9/2018 caa UBND tinh Phti Yén thi thira dat ciia ba Huynh Thi
Q la dat c6 nguodn goc do ong Huynh M§ C (cha ba Q) ty y 1an chiém dat do nha
nudc quan ly.

Ba Huynh Thi Q khong dong y viéc UBND thi x4 S thu hoi GCNQSDDb
néu trén nén da khiéu nai, duoc Chu tich UBND thi xa S giai quyet khiéu nai.

Két qua: Khong cong nhan toan bo nodi dung yéu cau theo don khiéu nai ngay
22/6/2020 cua ba Huynh Thi Q.

Két luan s6 01/KL-UBND ngay 25/9/2018 cia UBND tinh Phu Yén 14 sai
sy that lam anh huong dén nhan pham, dao duc cua cha ba 1a ong Huynh My C.

Dién tich dat, tai san khac gan lién trén dat vanha ¢ la tai san cua cha me
ba Q tang cho ba Q. Ba Q dang ky lam thu tuc cap GCNQSDD, QSHNO va TS
khac gan lién voi dat sau khi ba Q da ly hon véi 6ng B4 Minh Q1 (Quyét dinh
cong nhan thuan tinh ly hon va sy théa thuan cua cic duong su sb
53/2018/QDST-HNGD ngay 27/6/2018 cia TAND thi xa Song Cau). Nén dé
nghi Toa khong dua 6ng DS Minh Q1 tham gia trong vy kién nay.

Ba Huynh Thi Q khéi kién yéu cau Toa an giai quyét:
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+ Huy toan b Quyet dinh s6 1191/QD- UBND ngay 26/5/2020 cua UBND
thi xa S v€ viéc thu hoi gidy chimg nhén quyen sir dung dat, quyén so hitu nha ¢
va tai san gin hen v6i dat s6 CN 991747, sb vao sd cap GCN: CH 02078 ngay
31/01/2019 da cap cho ba Huynh Thi Q vao ngay 31/01/2019 (goi tdt la Quyét
dinh s6 1191);

+ Huy toan bd Quyet dinh sb 2777/Qb-UBND ngay 26/10/2020 cua Chu
tich UBND thi x& S veé viéc giai quyét don khiéu nai ctia ba Huynh Thi Q (goi
tdt la Quyét dinh s6 2777);

+ Huy Két luan sé 01/KL-UBND ngay 25/9/2018 caa UBND tinh Phu Yén
vé viéc xir 1y sau thanh tra viéc chap hanh cac quy dinh phap luit trong quan 1y,
sir dung dat dai va xay dung cong trinh ctia ho 6ng Huynh My C, tai thon V, xa
X, thi x4 S, tinh Phtt Yén (goi tdt la Két ludn s6 01).

Ngwoi bi kign UBND thi xa S va Chu tich UBND thi xa S, nguwoi bdo vé
quyén va lgi ich hop phdap ciia UBND thi xa S va Chu tich UBND thi xa S
trinh bay:

Sau khi phat hién viéc cdp Gidy chimg nhan quyén st dung dat sé6 CN
991747 cap ngay 31/01/2019 cho ba Huynh Thi Q (viét tat GCNQSDD) khong
dung quy dinh phap luat, UBND thi xi S giao Chi nhanh Vin phong dang ky dat
dai thi x4 kiém tra lai hd so dé nghi cdp GCNQSDD cuia ba Q. Ngay 24/6/2019,
Chi nhanh Vin phong Dang ky dat dai co bao cdo s6 4496/BC-CNVPDKDD,
trén co sé bao cdo nay UBND thi xa S t6 chirc hop lay ¥ kién cua céc co quan
chtc nang co6 lién quan; ngay 26/6/2019, UBND thi xa S ban hanh Thong bao
két luan s6 394/TB-UBND xac dinh viéc UBND xd X hop xét dé nghi cap
GCNQSDD cho ba Q tai thira dat sb 33, to ban dd 31-BC, dién tich 2.750,8m”,
loai dat trong cay 1au nam 1a khong phu hop theo quy dinh phép lut.

Ngay 24/10/2019, UBND thi x4 S ban hanh Théng bao s6 763/TB-UBND
vé viéc thu hoi Gidy chimg nhan quyén sir dung dat, quyén so hiru nha & va tai
san gan lién voi dat sd CN 991747 cip ngay 31/01/2019 cho ba Huynh Thi Q
(viét tit GCNQOSDP). Ly do thu hdi: GCNQSDP sé6 CN 991747 ngay
31/01/2019 da cép cho ba Huynh Thi Q trai quy dinh phép luat, vi theo Két luan
s6 01/KL-UBND ngay 25/9/2018 ctia Chu tich UBND tinh Pht Yén thi thra dat
cua ba Huynh Thi Q (thua s6 33, tor Dban do s6 31-DC, dién tich 2.750,8m? loai
dat trong cay lau ndm) la dat co ngudn gdc do d6ng Huynh My C (cha ba Q) tuy
lan chiém dat do Nha nudc quan ly.

Sau khi xét thdy Thong bao s 763/TB-UBND ngay 24/10/2019 c6 noi
dung chua phu hop véi quy dinh diém b khoan 56 Piéu 2 Nghi dinh s6
01/2017/ND-CP ngay 06/01/2017 cua Chinh phu. Vi theo quy dinh nay khong
quy dinh thoi gian thong bao ly do dé cho nguoi sir dung dat thyc hién viéc
khiéu nai trong thoi han 30 ngay ké tir ngay nhan duoc thong bao nhung Thong
bao s6 763/TB-UBND lai dua ra diéu nay nén ngay 20/01/2020 UBND thi xa da
ra Thong bao s6 06/TB-UBND thu hdi lai Thong bao s6 763/TB-UBND ngay
24/10/2019.
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Theo quy dinh diém b khoan 56 Piéu 2 Nghi dinh 01/2017/ND-CP ngay
06/01/2017 ctia Chinh phu vé sira d6i, b sung diém b khoan 4 Piéu 87 cua
Nghi dinh s6 143/2014/ND-CP ngay 15/5/2014 cua Chinh phi quy dinh vé
truong hop thu hoi Glay ching nhan quyen str dung dt da cap khong dung quy
dinh cua phap luat vé dat dai cu the “Truong hop co quan nha nudc co tham
quyén cap Glay ching nhdn quyén s dung ddt, quyén SO hitu nha o va tai san
khéc gdn lién voi ddt phdt hién gidy chitng nhdn da cdp khéng ding quy dinh
cua phap ludt ve ddt dai thi kiém tra lai, thong bdo cho nguoi su dung dat biét
6 Iy do va quyét dinh thu hoi gidy chitng nhdn di cdp khéng diing quy dinh”.
Theo quy dinh nay thi truéc khi ban hanh quyét dinh thu hoi GCNQSDPD bit
budc phai kiém tra lai viéc cAp GCNQSDD trude diy ding hay khong ding quy
dinh ctia phap luat. Néu co cin clr xac dinh viéc cdp GCNQSDP khong ding
quy dinh phép luat thi phai thong bao cho ngudi sir dung dat biét 1y do sau dé
m&i ban hanh quyét dinh thu hoi GCNQSDD da cap. V& hinh thirc thong bao thi
quy dinh nay khong quy dinh diéu nay, cho phep co quan Nha nudc co thAm
quyén cip GCNQSDD c6 thé 1am viéc truc tiép voi ngudi st dung dat biét; Vé
tho1 gian thyc hién cac budce trinh ty, thu tuc; thot han thuc hién cac bude, tu
budc kiém tra lai dén khi thong bao thu hoi GCNQSDP thi quy dinh nay ciing
khong quy dinh. Mac du Thong bao 763/TB-UBND ngay 24/10/2019 da bi thu
hdi, sau d6 khong c6 van ban hay thong béo nao thay thé, nhung ba Q c6 don
khiéu nai ngay 12/11/2019 la trude khi UBND thi xa S ban hanh Quyet dinh sb
1191/QD-UBND ngay 25/6/2020 vé viéc thu hoi GCNQSDD,QSHNO va tai san
gan lién v6i dat s6 CN 991747 ngay 31/01/2019 da cap cho ba Huynh Thi Q.
Theo don khiéu nai trudc day va don khiéu nai hién nay ctia ba Q déu thé hién
13 1y do ma UBND thi xa S ban hanh quyét dinh thu hoi GCNQSDD cua ba Q.
Mt khéc, trong qua trinh lam viéc véi Thanh tra thi xd dé giai quyét don khiéu
nai ctia ba Q (don ngay 12/11/2019) thi Iy do thu hoi GCNQSDDP ciia ba Q ciing
da dugc Thanh tra thi xa thong bao, giai thich cho ba Q biét.

Vé ngudn gbc dat: Ba Huynh Thi Q cho rang thira dat s6 33, to ban d6 31-
PC 12 mot phan khu dét do cha, me ba Q la 6ng Huynh My C va ba Lé Thi G
khai hoang, vao nam 1987 truc tiép trong cay (duong) quan ly, sir dung & on dinh
qua nhleu nam, khong xay ra tranh chap. Qua xem xet dbi chiéu cac gidy to ba
Q cung cip, UBND thj xa S thdy khong thé hién day du co 8¢ ching minh thira
dat s6 33, to ban d6 31-BC tai thon V, x4 X c¢6 ngudn gdc khai hoang, sir dung
hop phap cua gia dinh 6ng Huynh My C va ba Lé Thi G.

Ba Huynh Thi Q con cung cap to ban do dia chinh 1ap ndm 2003, kém theo
t& S6 da ngoai va to ban db dia chinh nam 2013 c6 thé hién thira dat sb 33, to
ban dd 31-DC, dién tich 1.989m* quy chu 13 ba Lé Thi P1 (me 6ng C). Qua lam
viéc véi UBND x4 X cho biét tai ban d6 299/TTg do dac nam 1995 khu vuc nay
khong dugc do dac nén thira dat khong thé hién trén ban d6. Khi 1ap ban d6 dia
chinh 2003, thtra dat s6 33, to ban d6 31-DC dugc quy chu trén s6 di ngoai 1a ba
Lé Thi P1; ban do dia chinh nam 2013 (phé duyét nim 2016) ciing thé hién thira
dat s6 33, to ban d6 31-DC quy chi ba Lé Thi P1. Nhung céc tai liéu nay chi 1a
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cac yéu td dé xem xét két hop véi nhidu yéu t6 khac khi xét dé nghi cap
GCNQSDP cho nguoi sir dung dat. Pong thoi, theo UBND x4 X cho biét trudce
khi ban hanh Két luan sé 01/KL-UBND ngay 25/9/2018 cua UBND tinh Phu
Yén thi Poan kiém tra vé viéc xir 1y sau thanh tra viéc chap hanh cic quy dinh
phap lut trong quan 1y, st dung dat dai va xay dung cong trinh cua h$ ong
Huynh M¥ C tai thon V, x4 X thi cac van dé néu trén Poan kiém tra déu da lam
viéc vo1 UBND xa X va 6ng Huynh My C va d6i chiéu voi cac glay to, tai li¢u
do UBND xa X va 6ng C cung cap nhung Van xac dinh thira dat s6 33, to ban do
31-DC, dién tich 2.750,8m” la d4t c6 ngudn gbc do 6ng Huynh My C tu y l4n
chiém dit cuia Nha nuéc quan 1y.

Vi vay, viéc UBND thi xa S cép GCNQSDD cho ba Huynh Thi Q ddi véi
thira dat s 33, to ban d6 31-DC 1a trai v6i quy dinh phap luat vé dat dai. Can ctr
diém d khoan 2 Diéu 106 Luat dat dai naim 2013 thi viéc UBND thi xa S ban
hanh Quyét dinh s6 1191/QD-UBND ngay 26/9/2020 thu hoi GCNQSDP s
CN 991747 da cap cho ba Huynh Thi Q 1a ding quy dinh phap luat. D¢ nghi
Toa an giai quyét bac yéu cau khoi kién cua ba Huynh Thi Q.

2/ Uy ban nhan dan tinh Phti Yén trinh bay (tai Vin ban sé 5713/UBND-
NC ngay 03/11/2022): Qua ra soat hd so thanh tra va hd so dia chinh tai thira
dat s6 33 thé hién: Nam 1994, xa X do dac 1ap ban dd theo Chi thi 299/TTg cua
Thi tuéng Chinh phu thi dién tich dat hién nay ba Huynh Thi Q doi cong nhan
quyén str dung dat khong thé hién trén manh ban d6 so 8, dién tich dat nay do
UBND x3 X quan ly. Bén nam 2003, do dac 1ap ban do dia chinh, thira dat dugc
thé hién c6 sb thira 33, t& ban dd 31, dién tich 1.989m?, loai dit ky hiéu T, sb da
ngoai ghi tén chu sir dung: L& Thi P1 (me ciia 6ng Huynh My C).

Nam 2012, do dac chinh 1y ban dd dia chinh, thira dat néu trén van 1a thira
33, to ban dd 31, dién tich 2.403,5m?, loai dat ky hiéu OTN + CLN. S6 muc ké
1ap nam 2017 ghi tén cha st dung: Lé Thi P1, loai d4t CLN. Nhu vay, thira dat
s6 33 c6 ngudn gdc 1an chiém do UBND x3 X quan ly. Do d6, Két luan s
01/KL-UBND ngay 25/9/2018 cua UBND tinh Pht Yén xac dinh hg 6ng Huynh
M7 C l4n, chiém dat 1a dung thuc té va dung quy dinh cta phép lut.

Ngwoi cé quyén loi nghia vu lién quan:

1/ Uy ban nhéan dan x3 X trinh bay: Y kién ddi voi yéu cau khai kién cia
ba Huynh Thi Q nhu néi dung da néu tai To trinh 521/TTr-UBND ngay
04/7/2019 ciia UBND xa X vé viéc dé nghi thu hoi Glay ching nhan quyén su
dung dat da cap cho ba Huynh Thi Q. Ly do thu hdi: UBND xi X xAc dinh
nguon gbc s dung dat ciia ba Huynh Thi Q khong dung theo Két luan sb
01/KL-UBND ngay 25/9/2018 ctia UBND tinh Pha Yén vé viéc xt 1y sau thanh
tra viéc chap hanh cac quy dinh phap luat trong quan 1y, str dung dt dai va xay
dung cong trinh cua ho 6ng Huynh My C tai thon V, xa X, thi xa S.

2/ Phong Tai nguyén va Méi trwong: Vin ban sé 2658/TNMT ngay
05/11/2021 khong trinh bay ¥ kién vé yéu cau khai kién cta ba Q.
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3/ Cong ty cd phan K1: Vin ban sb 61/CV. KSPY-2022 ngay 14/7/2022
ctia Cong ty c¢d phan K1, c6 ndi dung tir chdi tham gia t6 tung.

4| Vo chéong 6ng Huynh My C, ba Lé Thi G #rinh bay: Nam 1980, gia dinh
ong C co khai hoang mot khoanh dat cudi thon V, sur dung vao viéc tréng Dira,
Pao 1on hot (cay Piéu). Pugc Phong N thi trdn S cung cap cay gidng (ciy D1)
va gia dinh ong C tréng D1 vao nim 1986. Nam 1987, gia dinh ong C dén sinh
song trén khoanh vuon D2 va Phi lao (cay D1) ndi trén.

~ Nim 1999, Cong ty K1 dén bu dé khai thac mot phan dién tich phi lao da
trong va Cong ty giao tra lai mat bang cho gia dinh theo thda thuin.

Niam 2001, Cong ty K1 lai tiép tuc xin bdi thuong mot s dién tich cay phi
lao dé khai thac khoang san, 01 Ao nudi ca nude ngot va xay dung lan trai trén
dat ciia gia dinh da trong Phi lao va thoa thudn sau khi khai thac xong s& giao tra
lai mat bang va toan bd lan trai co trén mat bang. Ngay 03/11/2008, 6ng C thu
hoach s phi lao con lai ban cho 6ng Nguyén Vin V2 ¢ Binh Dinh (c6 xin Gidy
xac nhan cta chinh quyén dja phuong dé van chuyén Phi lao).

Nam 2006, vo chéng ong C, ba G cho ba Huynh Thi Q mot khoanh dat
dién tich khoang 4.000m? trén dat c6 lan trai cua Xuéng Ti tan Séng C thudce
Cong ty K1 (nay la Cong ty Kl) giao lai cho gia dinh ong. Sau d6 gia dinh trong
K, Bach dan, D2. Dién tich dat nay c6 glay td Cong ty K1 boi thuong va thoa
thuan giao tra mat bang va lan trai; Gidy xac nhan cua dia phuong vé khai
hoang, Gidy xin van chuyén phi lao khai théc.

5/ S& x4y dung tinh Pha Yén #rinh bay: Thuc hién Quyét dinh s6 878/QP-
UBND ngay 04/5/2018 ctia UBND tinh “Vé viéc thanh ldp Poan Thanh tra lién
nganh viéc chdp hanh cdc quy dinh phdp ludt trong qudn 1y, sir dung dat dai va
xay dung cong trinh cua ho gia dinh ong Huynh My C fqi thon V, xa X, thi xa
S”, Poan Thanh tra d3 t6 chirc thanh tra theo trinh ty thl tuc quy dinh, trong d6
tién hanh kiém tra do dac hién trang dién tich xay dung cac hang muc cong trinh
tai cac thira dat do ho 6ng Huynh My C quan 1y, st dung; 1am viéc véi ong
Huynh My C va cac bén co lién quan (gém: Phong Quan 1y do thi thi xa S,
Thudng truc Pang ty va UBND xi X) dé x4c minh, 1am rd mot sé ndi dung lién
quan dén viéc quan ly, st dung dat dai, xdy dung cong trinh trai phép tai cac
thira dat cia ho ong C. Boan Thanh tra da thu thap hd so, tai lidu c6 lién quan
gdm: GCNQSDD cua thira dat sb 31, to ban to ban do sé 31-DC; Gidy to cua
cac thira dat tach tir thira dat s6 31, to ban d6 s6 31 (gom thira ddt s6 45,46,47);
Két luan thanh tra s 03/KL-STNMT ngay 23/4/2018 ciia S& T; Van ban s
2240/UBND-DTXD ngay 02/5/2018 ctia UBND tinh; Bao cdo s6 04/BC-TCT
ngay 22/9/2016 ciia To Cong tac theo Quyét dinh s6 2960/QD-UBND ngay
24/5/2016 ciia UBND thi xi S; Thong bao s6 981/TB-UBND ngay 26/12/2016,
s6 02/TB-UBND ngay 06/01/2017 va s6 395/TB-UBND ngay 27/6/2017 cuia
UBND thi xa S.
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Tu cac tai li¢u, ching ctr néu trép, ddi chiéu quy diqh cua phap luat, Boan
Thanh tra da ban hanh Bédo cdo két qua thanh tra s6 391/BC-DTTr ngay
18/9/2018.

Qua ra soat Bao cao s6 391 ngay 18/9/2018 cua Doan Thanh tra va Két
luan s6 01 ciia UBND tinh, chi dé cap dén viéc 6ng Huynh My C ¢6 hanh vi lan,
chiém dat do Nha nudc quan Iy tai cac thura dat s6 32, to ban d6 s 31, dién tich
5.106m* ho so' da ngoai nam 2003 ghi tén 6ng Huynh My T3 (con cua ong C),
loai dat trong cay lau nam; sb 33, to ban do s0 31, dién tich 1. 989m?, ho so da
ngoai ghi tén ong Huynh My C, loai dat trong cdy lau nam; sd 34 to ban d6 sb
31, dién tich 9. 334m’, theo hd so di ngoai ghi tén ong Huynh My C, loai dat
trdng cay lau nam va thu’a dat co di¢n tich 11. 000m? nam tiép giap phia Nam va
T cua thira dat s6 47, to ban dd s6 31, khong thé hién trén hd so quan 1y dia
chinh cta dia phuong, loai dét ring ph(‘)ng ho va dat do nha nudc quan ly. Viéc
thira dat cua ba Q (dugc UBND thi x4 S cap GCNQSDD s6 CN 991747 ngay
31/01/2019) c6 nam trong céc thira dat do 6ng Huynh M¥ C 14n, chiém theo Két
luan s6 01 khong S¢ Xay dung khong c6 co sé xac dinh.

6/ S& Tai nguyén va Moi trudong tinh Phi Yén trinh bay: DE nghi Toa an
xem xét giai quyét vu an theo quy dinh phap luat.

7/ Ong DS Minh Q1 trinh bay: Thira dat s6 33, to ban dd 31-DC ngudn
gbc tir 6ng Huynh My C ting cho vo chong éng Q1, ba Q. Ong Q1 da dén
UBND x3 X lam gidy xac nhan nha ¢ va dat, trudc d6 Cong ty K1 c6 hop dong
v6i ong Huynh My C dén bu cay duong cho ong C va khi khai thac xong Cong
ty dé lai ngoi nha xdy gach cho 6ng C va 6ng C cho vo chong 6ng Q1, ba Q.
Viéc UBND cap Giay ching nhan quyén st dung dat cho ba Huynh Thi Q 6ng
Q1 khéng dong y. Vi thira dat s6 33 13 tai san chung ctia vo chong ong.

8/ Hat Kiém lam thi xa S trinh bay : Vi tri thira dat so 33, to ban d6 sb 31,
dién tich 2.750,8nj2 theo GCNQSDD s6 CN 991747 do UBND thi xa S ky ngay
31/01/20 1‘9 qua doi clq1iéu bang toa dd thé hién trong GCNQSDD s6 CN 991747
voi ban do ket qua kiém ké rimg nam 2016 duoc UBND tinh Phi Yén phé duyét
tai Quyét dinh s6 2527/QD-UBND ngay 24/10/2016, thira dat néu trén c6 vi tri
thudc T-9, xa X, th1 xa S, tinh Phu Yén.

Nhitng nguwoi lam chwng trinh bay:

1/ Ong Truong Vin L (Gidy xdc nhdn ngay 17/6/2022): Thoi gian ong 1am
quang T4 c6 anh huong dén hoa mau (c6 cay phi lao, cay dura) cua 6ng Huynh
My C. bat Cong ty K2 tan thudc dat ciia 6ng Huynh My C.

2/ Ong Huynh Ngoc T5: Nam 1983, 6ng T5 c6 khai hoang dat tai thon V.

Thira dat coa 6ng T5 nam phia T, nam lién ké thia dat 6 ong C, chir khong giap
dat ba Q. Ong khong biét gi vé viéc ong C ting cho quyén sir dung dat d6i véi

ba Q.
o3 Ong L& Van I Nam 1980, 6ng | thay vo chong ong C, ba G khai hoang
dat tai thon V, sau d6 vo chong 6ng C trong dura va phi lao. Tt can, dién tich dat
8
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ong C khai hoang thi 6ng | khong nim ro. C)pg biét dat nay vo chong 6ng C da
duoc cap Giay chung nhan quyén str dung dat, sau d6 6ng C cho ba Q 01 16 dé
quan 1y st dung.

4] Ong Huynh Ngoc S: Ttr nam 1980-1984, vo chdng ong S va vo chong
ong C cung tién hanh khai hoang dat tai thon V, sau d6 vo chong ong C c¢6 trong
dira, ddo 1on hot, phi lao. Tir can dat ong C khai hoang thi 6ng S khong 13.

5/ Ong D6 Minh T6: Nam 1980, vo chong 6ng Huynh My C, ba Lé Thi G
khai hoang dién tich dét tai V va co trong dira, phi lao. Tir khi khai hoang cho
dén nay & 6n dinh, khong ai tranh chép, dién tich va tir can dat ong C khai hoang
thi 6ng T6 khong ro.

6/ Ong Nguyén Vian N: Ong N 13 nguoi trong, wom cay giéng, ong cb ban
cho ong Huynh My C 15.000 céy phi lao, 6ng C noi mua cay vé trong tai thon P
ranh giéi gan thon V. Ong khong biét gi thém.

7/ Ong Nguyen Xuan D3: Nam 1982, xa X phat dong phong trao toan dan
ai o nhu cau dén khu dan dan khu co sé 2 cua x4 nén ong D3 cling dén khu dat
cat dong x0m gitra ranh gioi V, P de khai khan dat dai nham trong trot cay an
qua nhu dira, dao dé phat trién kinh té cho gia dinh. Ong D3 biét dat cua ong Lé
A (cha vo 6ng D3) va dat cua 6ng D3 ké cén, giap ranh voi dat cua éng C (cha
ba Q), con dién tich rdng, hep, bao nhiéu mét vuong dng khong biét.

8/ Ba Huynh Thi H (1 szy xdc nhan ngay 01/8/2022): Ngay 18/10/2011, ba
H c6 ky don xin xac nhan quyén st dung dat cua ba Huynh Thi Q. Theo don xin
xac nhan cé nguon gbc thira dat 1a cua cha me ba Q cho con Huynh Thi Q. Hién
trang trén manh dat da xay dung nha & va st dung lién tuc, khong c6 tranh chép.

Tir nhitng ndi dung néu trén, tai Bin dn hanh chinh so thim sé
46/2022/HC-ST ngay 23/12/2022 ciia Toa an nhan din tinh Phu Yén da quyeét
dinh:

Can cir diém a khodn 2 Diéu 193, khodn 1Diéu 348, khodn 1 Diéu 358 ciia
Ludt Té tung Hanh chinh; diém d khodn 2 Piéu 106 Ludt Pat dai nam 2013;
diém b khoan 4 Piéu 87 ciia Nghi dinh 43/2014/ND-CP ngay 15/5/2014 ciia
Chinh phu quy dinh chi tiét thi hanh mét sé diéu cia Ludt Pt dai nam 2013
(dwoc siva doi, b6 sung tai diém b khodn 56 Nghi dinh so 01/2017/ND-CP ngay
06/01/2017 ciia Chinh phit); khoan I Diéu 32 Nghi quyét sé 326/2016/NQ-
UBTVQOHI14 ngay 30/12/2016 cua Uy ban Thirong vu Quoc hoi quy dinh vé mike
thu, mién, giam, thu, nop, quan ly va su dung an phi va Ié phi Toa an.

Tuyén xu: Bac yéu cau khoi kién cua ba Huynh Thi Q vé cdc yéu cau:

+ Huy toan bo Quyét dinh so 1191/0D- UBND ngay 26/5/2020 cua UBND
thi xa S ve vigc thu hoi gidy chirng nhan quyen s dung ddt, quyén sé hitu nha ¢
va tai san gan llen véi ddt so6 CN 991747, s6 vao sé cap GCN: CH 02078 ngay
31/01/2019 da cap cho ba Huynh Thi Q vao ngay 31/01/2019;


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Cang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20In
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Cang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Cang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Quy%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hu%E1%BB%B3nh%20Ng%E1%BB%8Dc%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Cang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20V%E1%BB%8Bnh%20H%C3%B2a,%20x%C3%A3%20Xu%C3%A2n%20Th%E1%BB%8Bnh,%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Cang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Cang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20S%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BB%97%20Minh%20Trang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hu%E1%BB%B3nh%20M%E1%BB%B9%20Cang%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201953
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C3%AA%20Th%E1%BB%8B%20Gi%C3%A0nh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201955%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%E1%BB%8Bnh%20H%C3%B2a,%20x%C3%A3%20Xu%C3%A2n%20Th%E1%BB%8Bnh,%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20V%E1%BB%8Bnh%20H%C3%B2a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Cang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Trang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20V%C4%83n%20N%C3%B3
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20N%C3%B3
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hu%E1%BB%B3nh%20M%E1%BB%B9%20Cang%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201953
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Cang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Ph%C3%BA%20D%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20V%E1%BB%8Bnh%20H%C3%B2a,%20x%C3%A3%20Xu%C3%A2n%20Th%E1%BB%8Bnh,%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Xu%C3%A2n%20Danh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20x%C3%A3%20Xu%C3%A2n%20Th%E1%BB%8Bnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Danh
https://trolyao.toaan.gov.vn/l%20link/o%20ranh%20gi%E1%BB%9Bi%20V%E1%BB%8Bnh%20H%C3%B2a,%20Ph%C3%BA%20D%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Danh
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+ Huy toan bo Quyet dinh s6 2777/OD-UBND ngay 26/10/2020 cua Chu
tich UBND thi xa S vé viéc gidi quyét don khiéu nai ciia ba Huynh Thi Q;

+ Hity Két ludn so 01/KL-UBND ngay 25/9/2018 ciia UBND tinh Phu Yén
vé viéc xir Iy sau thanh tra viéc chdp hanh cac quy dinh phdp ludt trong quan Iy,
sir dung dat dai va xdy dung cong trinh ciia hé 6ng Huynh My C, tai thon V, xa
X, thi xa S, tinh Phu Yén. Vi khong co can cu.

Ngoai ra Ban 4n so tham con tuyén vé an phi, chi phi t6 tung va quyén
khang cao theo quy dinh cua phap luat.

Sau khi xét x{r so tham, ngay 31/12/2022 ba Huynh Thi Q c6 don khéng
c4o d6i voi Ban an so tham, 1y do khang cdo, ba Q cho rang Toa 4n cép so thim
da tuyén khong dung voi cac tai liéu, chimg ctr co trong hd so vu an, bac yéu
cau khoi kién cua ba Q la khong ding phap luat, do vay ba Q yéu cau Toa an
cip phuc tham, stra Ban an so tham, chdp nhan yéu cau khoi kién cua ba Q.

Tai phién toa phuc thim, ngudi dai dién theo Uy quyén cia ba Q, ong
Nguyén Vian T thay doi mot phan ndi dung khéi kién, xin rat lai yéu cau huy
Két luan s6 01/KL-UBND ngay 25/9/2018 ctia UBND tinh Phu Yén, gitt nguyén
viéc khoi kién d6i voi yéu cauhuy toan bo Quyet dinh s6 1191/Qb- -UBND ngay
26/5/2020 cua UBND thi xa S v€ viéc thu hoi glay ching nhén quyen sir dung
dat, quyén so hitu nha ¢ va tai san gan lién voi dat s6 CN 991747, sb vao s cap
GCN: CH 02078 ngay 31/01/2019 da cip cho ba Huynh Thi Q vao ngiy
31/01/2019 va Quyet dinh s6 2777/Qb-UBND ngay 26/10/2020 cua Chu tich
UBND thij x4 S vé viéc giai quyét don khiéu nai cia ba Huynh Thj Q.

Kiém sat vién tham gia phién toa phat biéu y kién nhu sau:

- Vé thu tuc t6 tung, tai giai doan xét xur phic tham, Hoi dong xét xu,
nhiig ngudi tién hanh t6 tung va tham gia to tung da thuc hién dung cac quy
dinh cta Luat T tung hanh chinh, dé nghi Hoi dong xét xur dinh chi xét xu dbi
v6i phan dai dién nguoi khoi kién rat lai yéu cau, giai quyét phan khang cdo con
lai cua ba Q.

- V& noi dung: Sau khi phan tich ndi dung vu an, Kiém st vién dé nghi Hoi
ddng xét xir hiy mot phan Ban 4n hanh chinh so thAm va dinh chi xét xir phiic
tham ddi v6i phan dai dién nguoi khoi kién rat lai yéu cau khaoi kién dbi voi Két
luan s 01/KL-UBND ngay 25/9/2018 ctia UBND tinh Pha Yén, chip nhan
khang cdo cua ba Q, stra mot phén Quyét dinh cua Ban an hanh chinh so thAm
theo huong chap nhén y€u céu khoi kién cia ba Huynh Thi Q, huy toan b
Quyet dinh s6 1191/QD-UBND ngay 26/5/2020 cua UBND thi xa S v€ viéc thu
hoi glay ching nhan quyen sir dung dat, quyén s& hiru nha ¢ va tai san gan hen
v6i dat s6 CN 991747, s6 vao so cap GCN: CH 02078 ngay 31/01/2019 da cap
cho ba Huynh Thi Q vao ngay 31/01/2019 va hay toan bd Quyét dinh sd
2777/QD-UBND ngay 26/10/2020 ciia Chi tich UBND thi xd S vé viéc giai
quyét don khiéu nai ctia ba Huynh Thi Q.
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https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
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Can ctr vao cac tai lidu, ching ctr c6 trong hd so vu an dd duoc xem xét,
két qua tranh tung tai phién toa phuc tham, xem xét khang céo cta nguoi khoi
kién ba Huynh Thi Q, Hoi dong xét xtr, xét thay:

[1] Vétd tung:

[1.1] Toa an cap so tham di xac dinh ding d6i twong khoi kién, tham
quyén giai quyét vu an va thoi hiéu khoi kién theo quy dinh tai cac Diéu 3; Piéu
30, Piéu 116 Luat T tung hanh chinh.

[1.2] Tai phién tda phuc thim mé 1an thr hai c6 vang mat mot sé duong su,
tuy nhién ho di dugc Toa an téng dat gidy triéu tap, khang cdo ciia ba Q 1a hop
1€ va trong thoi han luat dinh, can ctr Piéu 232, Luat T tung hanh chinh, Hoi
ddng xét xir phuc thim tién hanh xét xir vu 4n theo quy dinh cuia phap luat.

[1.3] Viéc Ong Nguyen Van T ngudi dai dién theo uy quyen cua ba Huynh
Thi Q, thay doi mot phan noi dung khai kién, xin rat lai yéu cau huy Két luan s6
01/KL-UBND ngay 25/9/2018 ctia UBND tinh Phti Yén, nguoi bao vé quyén va
loi ich hop phap cia UBND tinh phu Y ddng y, hon nira, Két luan néu trén
khong phai 1a d6i twong khoi kién vu 4n hanh chinh theo quy dinh tai Piéu 6
Luat T6 tung hanh chinh, do vay, Hoi dong xét xir dinh chi xét xir phiic tham,
hiy mot phan Ban 4n hanh chinh d6i véi phan nguoi dai dién ctua nguoi khoi
kién rat yéu cau.

[2]. V& noi dung:

[2.1]. Xem xét nguodn goc, qua trinh su dung dat va ho so dia chinh lién
quan dén thira dit s6 33, to ban dd sé 31-DC, dién tich 2.750,8 m” tai thon V, x4
X, thi x4 S, tinh Phi1 Yén, xét thay:

- V& ho so, thi tuc dia chinh: Tai Ban d6 1ap theo Chi thi 299/TTg ctia Thu
tuéng Chinh Phu thi thira dat néu trén khong thé hién, theo Ban do dia chinh, s6
da ngoai 1ap nam 2003, thé hién thira dat s6 33 to ban do sb 31-DC loai dat T
dién tich 1.989 m® do ba Lé Thi 1 (me ciia éng Huynh M§ C, bd ndi cia ba
Huynh Thi Q) ding tén ké khai, dang ky. Nam 2012, do dac chinh 1y Ban d6 dia
chinh thira s6 33, to ban d6 s6 31, dién tich 2.403,5 m? loai dit BTN+CLN theo
s6 muc ké 1ap nam 2017 thira dat néu trén cling do ba Lé Thi D1 ding tén ké
khai, dang ky(buit luc s6 122,123 va buit luc tir] 29 dén 133).

- Xem x¢ét qua trinh su dung: Theo cac tai liéu co trong hd so vu an ciing
nhu 161 khai ctia nhitng ngudi lam ching gém 6ng Lé Vin I, ong Huynh Ngoc
S, ong Nguyen Xuéan D3, ong D) Minh T6, ong Nguyén Vin N(but luc tir s6
71dén77), thé hién, thira dat s6 33 noi trén do 6ng Huynh My C (con ba Lé Thi
P1) canh tac, st dung tir ndm 1981, trén dat trong phi lao, qua trinh sir dung 6ng
C da thu hoach duong liéu, c6 thoi gian cho cho Cong ty K1 muon thira dat dé
tan thu khoang san ti-tan, cac tai liéu lién quan viéc sir dung dat ctia ong C nhu
khai thac ban duong liéu, hop dong muon dat cia Cong ty K1, déu c6 UBND xa
X xé4c nhan, nhu vay, tuy thira dat do ba P1 dang ky, ké khai nhung do 6ng C sir
dung, dén nam 2006 thi 6ng C viét gidy ting cho ba Q. Nam 2016 ba Q d3 diang
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ky, ké khai va dugc UBND thi xa S cap Glay ching nhan quyén sur dung dat
quyén so hitu nha & va tai san gan lién véi dat sd CN 991747, s vao so cap
GCN: CH 02078 ngay 31/01/2019.

- Xem xét dién tich thira dat qua cac thoi ky: Theo hd so dia chinh do co
quan nha nudc quan 1y qua cac thoi ky thyc hién Lut dat dai nam 1993, 2003
va Luat dat dai nam 2013 da thé hién thira dat s 33 to ban d6 sb 31 dién tich
thira dat co tang l1én, dién tich do dac trudc nam 2003, thira dat s6 33 c6 dién tich
1.989 m?, do dac sau nam 2003, ting 1én 2403,5 m?, dén nay theo Gidy ching
nhan thtra dat c6 dién tich 2.750 m? 1a ding theo hi¢n trang thira dat sb 33, to
ban d6 s6 31-DC.

- Xem x¢&t viéc quan ly, xac dinh rung phong ho tai vi tri thira dat b 33, to
ban d6 s6 31, nhan thay: Tai Cong van 1297/CCKL-QLR ngay 26/10/2022 cua
Chi cyc Kiém 1am tinh Phu Yén vé viéc phuc dap theo Quyét dinh thu thap tai
liéu chtmg ctr cia Toa 4n nhan dan tinh Pha Yén cho biét tai ban d6 quy hoach 3
loai rimg qua cac thoi ky thé hién nhu sau, theo Quyét dinh 289/Qb-BNN-
TCKT ngay 25/01/2000 cua B truong Bo N1 vé viée phé duyét két qua kiém keé
rumg tinh Phii Yén thi vi tri thira dat s 33, to ban d6 s6 31 nam trong pham vi
quy hoach rimg phong hd. Theo quyét dinh 2358/QDP-QD-UBND ngiy
12/12/2007 ctia UBND tinh Phu Yén vi tri thira dat néi trén nam trong pham vi
quy hoach rimg phong ho, theo Quyét dinh 2570/QD-UBND ngay 28/12/2017
ciia UBND tinh Pha Yén phé duyét két qua ra soat quy hoach lai 3 loai rimg tinh
Pht Yén thi thira dat s6 33, to ban d6 s6 31 khong nam trong ving quy hoach
rimg phong ho (it luc tir s6 312 dén 315).

Nhu vay, v6i qua trinh khai hoang truc tiép quan 1y sir dung dét tir trudc
khi c6 Luat dat dai nam 1987 (thoi diém nha nudc chua quy hoach rimg phong
ho) cho dén nay, ba Lé Thi D1 (ba néi ciia ba Q) da dang ky, ké khai ddi véi
thira dat theo quy dinh cia Luat dat dai ndm 1993, ho so dia chinh dugc 1ap theo
Luat dat dai ndm 2003 va nam 2013 van khong thay d6i, thira dat da duogc xac
dinh vi tri, tén ngudi ké khai, ding ky diy du trong cac hd so va ban dd dia
chinh qua céc thoi ky, hién van con luu trit. Do dé, thira dat sé 33, to ban d6 s6
31 ¢ du diéu kién dé cdp GCNQSDD theo quy dinh tai cac Didu 98, 99;100 va
khoan 2 DPiéu 101 Luat dat dai nam 2013, viéc ba Q chau noi ba D1 ké khai,
dang ky va dugc UBND thi x4 S cap Gidy chimg nhan quyén str dung dét, quyén
s& hitu nha & va tai san gén lién vé6i dat 1an dau, 1a dang trinh ty, tha tuc va noi
dung theo quy dinh cta Luat dat dai naim 2013, viéc cap Gidy chung nhan ndi
trén, trong gia dinh khong c6 tranh chap.

[2.2]. Do tai Ban 4n so tham c6 nhan dinh cho rang: “Thira dat s6 33 ding
tén ba Lé Thi P1 trong s6 gid ngoai va thira s6 33 cap Gidy CNQSDD cho ba Q
1a hai vi tri khac nhau”. Ngay 10/5/2023, Toa 4n nhan dan cap cao tai Pa Nang
c6 Cong van sb 2164/CV-TA yéu cau UBND xi X tra 10i va cung cp tai lidu
chtng ctr lién quan thira dat s6 33, to ban d6 sé sé 31-DC 1a hai thira dat hay
mdt thira. Tai Céng vin sb 500/UBND ngay 22/5/2023 ciia UBND x4 X, do éng
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Tran Van P2 Chu tich UBND xa X, thi xa S, tinh Phu Yén tra 16i va cung cép
tai liéu, chung ctr kém theo da khéng dinh: chi ¢6 01 thira dat s 33, to ban dd sb
31-BC d6ng thoi ¢ cung cap trich manh ban d6 thira dat s6 32, 33 to ban do dia
chinh s6 31 (do v& nam 2012) va trich trang s6 33, t& 31, quy chu ho 6ng Huynh
My T3 va thtra dat s6 33, to 31 quy chu ho ba Lé Thi P1. Viéc 6ng Pham Kién
T2 trinh bay tai phién toa so tham 02 thtra dat sb 33 ¢6 vi tri khac nhau, ndm lién
ké 13 do c6 su nham lan.

[2.3]. Xem x¢ét Quyet dinh s6 1191/Qb- -UBND ngay 26/5/2020 cua UBND
thi xa S vé viée thu hoi Glay ching nhan quyén st dung dat Quyén sé hitu nha &
va tai san gan lién v6i dat da cip cho ba Q, xét thay:

V& can ctr phép luat dé ban hanh quyét dinh: Tai Quyét dinh néi trén di can
clr vao cac van ban quy pham phap luat nhu Luat Dat dai nam 2013; Nghi dinh
43/2014/ND-CP ngay 15/5/2014; Nghi dinh s6 01/2017/ND-CP ngay
06/01/2017 ctia Chinh phu, Két luan sé6 01/KL-UBND ngiy 25/9/2018 ciia
UBND tinh Pha Yén va mot sd van ban Bao céo, T trinh ctia Co quan thanh tra
va Phong Tai nguyén va Moi truong thi x3 S.Tai Quyét dinh s 1191/QP-
UBND néi trén, cht yéu UBND thi xa S cin ctr vao Két luan s6 01/KL-UBND
cua UBND tinh Phu Yén, tuy nhién, xem xét no1 dung Két luan néu trén xét
thay, chi lién quan dén qua trinh sir dung dat, xay dung cong trinh lién quan 6ng
Huynh My C, nhu da phan tich néu trén, thura dat s6 33 khong phai do 6ng C lan
chiém rung phong hg, theo hé so dia chinh thi thira dat s6 33 1a cua ba Lé Thi
b1, tuy rang 6ng Huynh My C c6 sur dung, Két luan 01/KL-UBND khong lién
quan gi dén ba Lé Thi D1, ba D1 khong hé ¢6 hanh vi 1an chiém, tai ndi dung
Quyet dinh s6 1191/QD- UBND ngay 26/5/2020 cua UBND thi xa S néu ly do
thu hoi Glay ching nhén quyén sir dung dat Quyén sd hitu nha ¢ va tai san gan
lién voi dat da cap cho ba Q co nguén goc cua 6ng Huynh My C va vién dan Két
luan 01/KL-UBND dé thu hdi Gidy ching nhan cua ba Q 1a khong dung phap
luat.

Mac khac, tai vi tri thira dat co6 nha & cia ba Q, dugc cac co quan chirc
nang xac dinh khong nam trong pham vi quy hoach rimg phong h9, c6 du dleu
kién dé cap Gidy ching nhan quyén sur dung dat cho ba Q, trinh tu, thu tyc cap
Glay chtng nhan quyén str dung dat, quyén so hiru nha ¢ va tai san gan lién véi
dat cho ba Q 1a dung quy dinh ctia Luét dat dai nim 2013.Viéc UBND thi x4 S
ban hanh Quyét dinh thu hoi GCNQSDD ciia ba Q noéi trén 1a khong dung quy
dinh tai diém d khoan 2 va khoan 3 Piéu 106 Luat dat dai nim 2013.

[2.4].Xem xét Quyét dinh s6 2777/QD-UBND ngay 26/10/2020 ciia Chi
tich UBND thi xa S “ve viéc giai quyet don khiéu nai cua ba Huynh Thi Q”, xét
thay: Tai Quyét dinh giai quyét khiéu nai cho rang, Quyet dinh so 1191/QD-
UBND ngay 26/5/2020 caa UBND thi xa S vé viéc thu hoi Glay chung nhan
quyén st dung dat quyén s& hitu nha & va tai san gan lién véi dat da cap cho ba
Q la dung phap luat va da bac don khiéu nai cta ba Huynh Thi Q, vé1 nhiing
nhan dinh nhu d néu trén phan [2], Hoi dong xét xtr chip nhan yéu cau cua ba
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Q, huy Quyet dinh s 2777/Qb-UBND ngay 26/10/2020 cua Chu tich UBND
thi xa S vé viéc giai quyét don khiéu nai ctia ba Huynh Thi Q.

Vi nhitng phan tich va nhan dinh néu trén, tai Ban 4n so thim di béac yéu
cau khoi kién cua ba Huynh Thi Q 1a khong dung phap luat, do vay, Hoi dong
x&t XU chap nhén khang céo cua ba Q, stra mot phan Ban an so tham, chap nhan
mot phan yéu cau khai kién cia ba Q, huy Quyet dinh s6 1191/Qb- -UBND ngay
26/5/2020 cua UBND thi x& S vé vige thu hoi glay chung nhan quyen su dung
dat, quyén so hiru nha ¢ va tai san gan lién voi dat s6 CN 991747, sb vao s6 cap
GCN: CH 02078 ngay 31/01/2019 di cdp cho ba Huynh Thi Q vao ngay
31/01/2019 va hay Quyét dinh sd 2777/QD-UBND ngay 26/10/2020 cia Chu
tich UBND thj x S “vé viéc giai quyét don khiéu nai ciia ba Huynh Thi Q”,

- [3]- Do chap nhan yéu cau khoi kién nén Hoi dong xét xir stra lai 4n phi so
tham theo dung quy dinh cta phap luat.

[4]. V& chi phi t6 tung tai giai doan so tham, viéc xem xét tham dinh tai
chd, do v& lap ban dd tai giai doan so tham, sd tién 9.000.000 déng, ba Q da ndp
va da chi phi, nay nguoi dai dién cho ba Q trinh bay, ba Q tu nguyén chiu khoan
tién nay nén Hoi dong xét xir khong xem xét.

[5]. V& an phi phuc tham, do chap nhan khéng cdo nén ba Q khong phai
chiu.

Vi cac 1€ néu trén,
QUYET PINH

1/ Can ctr Diéu 234 Luat T6 tung hanh chinh, chap nhan viéc nguoi dai
dién theo ny quyén cua ba Q xin rat lai yéu cau, hay mot phan Ban an hanh so
tham, dinh chi viéc xem xét, giai quyét doi voi Két luan s6 01/KL-UBND ngay
25/9/2018 cua UBND tinh Phu Yén.

2/ Can ctr khoan 2 Piéu 241 Luat Té tung hanh chinh, chap nhan khang cao
cua ba Huynh Thi Q, stra mgt phan Quyét dinh cia Ban an hanh chinh so tham
s0 46/2022/HC-ST ngay 23/12/2022 cua Toa an nhan dan tinh Pha Yén.

Ap dung cac Biéu 98; 99;100; 101; diém d khoan 2 Piéu 106 Luat Dat dai
ndm 2013; diém b khoan 4 Dicu 87 cta Nghi dinh 43/2014/ND-CP ngay
15/5/2014 cua Chinh phu quy dinh chi tiét thi hanh mot s diéu cua Luat Pit dai
nam 2013(a"u’ac swra doi, bé sung tai diém b khoan 56 Nghi dinh sé 01/2017/NP-
CP ngay 06/01/2017 cua Chinh phu);

X: Chap nhan yéu cau khai kién ciia ba Huynh Thi Q.
+ Huy toan b Quyet dinh s6 1191/Qb- -UBND ngay 26/5/2020 cua UBND
thi xa S v€ viéc thu hoi gidy ching nhén quyen sir dung dat, quyén s& hitu nha o

va tai san gan hen v6i dat s6 CN 991747, s6 vao s6 cap GCN: CH 02078 ngay
31/01/2019 da cap cho ba Huynh Thi Q vao ngay 31/01/2019;
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%E1%BB%8B%20Quy%C3%AAn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201976%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%E1%BB%8Bnh%20H%C3%B2a,%20x%C3%A3%20Xu%C3%A2n%20Th%E1%BB%8Bnh,%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%E1%BB%8B%20Quy%C3%AAn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201976%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%E1%BB%8Bnh%20H%C3%B2a,%20x%C3%A3%20Xu%C3%A2n%20Th%E1%BB%8Bnh,%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn

+ Hily toan by Quyét dinh s6 2777/QD-UBND ngay 26/10/2020 ciia Chu
tich UBND thi xa S vé€ vi¢c gidi quyét don khiéu nai cia ba Huynh Thi Q.

3. V& an phi:

- An phi hanh chinh so tham: Ap dung khoan 1 f)iéu 348, khoan 1 ’Diéq
358 cua Luat To tung Hanh chinh; khoan 2 Di€u 32 Nghi quyét so
326/2016/NQ-UBTVQH14 ngay 30/12/2016 cia Uy ban Thuong vu Quéc hoi
quy dinh v€ an phi va 1¢ phi Toa an.

+ UBND va Chi tich UBND thj xa S, mdi ngudi phéi chiu 300.000 dong
an phi hanh chinh so tham.

+ Ba Huynh Thi Q khong phai chiu 4n phi hanh chinh so tham, tra lai cho
ba Q sd tién 300.000 dong tién tam Gng an phi so tham d3 ndp tai Bién lai sb
0000127 ngay 14/10/2021 cua Cyc Thi hanh dn dan sy tinh Phu Yén.

- An phi hanh chinh phuc tham: Ba Huynh Thi Q khong phai chiu an phi
hanh chinh phuc tham, tra lai cho ba Q s6 tién 300.000 dong tién tam tmg an phi
phic tham da nop tai Bién lai s6 0000021 ngay 09/02/2023 cua Cuc Thi hanh an
dan su tinh Phu Yén.

Ban 4n hanh chinh phtic thim c6 hiéu luc phép luat ké tir ngdy tuyén an.

Noi nhn: TM. HQI PONG XET XU PHUC THAM
- TAND t0i cao; A AN _ [ 7 8

T VKSND ehn eso tai B Ning: THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Phu Yén;

- VKSND tinh Phu Yén;

- Cuc THADS tinh Phu Yén; (Dﬁ ky)

- Nhirng ngudi tham gia t6 tung;
- Luu HSVA, PHCTP, LT.

Truwong Cong Thi
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https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%E1%BB%8B%20Quy%C3%AAn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201976%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%E1%BB%8Bnh%20H%C3%B2a,%20x%C3%A3%20Xu%C3%A2n%20Th%E1%BB%8Bnh,%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%E1%BB%8B%20Quy%C3%AAn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201976%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%E1%BB%8Bnh%20H%C3%B2a,%20x%C3%A3%20Xu%C3%A2n%20Th%E1%BB%8Bnh,%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Quy%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%E1%BB%8B%20Quy%C3%AAn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201976%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20V%E1%BB%8Bnh%20H%C3%B2a,%20x%C3%A3%20Xu%C3%A2n%20Th%E1%BB%8Bnh,%20th%E1%BB%8B%20x%C3%A3%20S%C3%B4ng%20C%E1%BA%A7u,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Quy%C3%AAn

