TOA AN NHAN DAN CAP CAO  CQNG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH DPoc lap — Tu do — Hanh phuc

Bén 4n sb: 692/2023/HS-PT
Ngay 19-9-2023

] _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH
- Thanh phin Hpi dong xét xir phiic thdm gom coé:
Tham phén — Chii toa phién toa:  Ba Nguyén Thi Thuy Vi;
Cdc Tham phdn: Ong Nguyén Vian Khuong;
Ba Nguyén Thi Clc.

- Thue ky phién toa: Ong Than Vian Nhuong — Thu ky Toa an nhan déan cap
cao tai Thanh phé H6 Chi Minh.

- Dai dién Vién kiém sdt nhin dan cdp cao tai Thanh phé Hé Chi Minh
tham gia phién tda: Ong Nguyén Khanh Toan - Kiém sat vién.

Ngay 19 thang 9 nam 2023, tai tru s& Toa 4n nhan dan cap cao tai Thanh
phd H6 Chi Minh va diém cau Toa an nhan dan tinh Hau Giang xét xir phtic tham
cong khai duéi hinh thic tryc tuyén vu an hinh sy phic tham thy 1y s
272/2023/TLPT-HS ngay 21 thang 4 nim 2023 dbi v4i bi cao Tran Ba . Do ¢6
khang céo cuia bi cao Tran Ba B, nguoi dai dién hop phéap ctia bi cao ong Tran Ba
N va khang nghi cta Vién trudng Vién Kiém sat nhan dan tinh Hau Giang dbi voi
Ban an hinh sy so tham s6 15/2023/HS-ST ngay 16 thang 3 nim 2023 ctia Toa an
nhan dan tinh Hau Giang.

- Bi céo cé khang céo:

Tran B4 D, sinh ngay 02 thang 7 nam 1989 tai huyén L, tinh Hau Giang;
noi cu tra: Khu V, phuong T, thi xa L, tinh Hau Giang; nghé nghiép: Khong; trinh
dd hoc van: 7/12; dan toc: Kinh; gi01 tinh: Nam; ton gido: Khong; quéc tich: Viét
Nam; con 6ng Tran Ba N va ba Pham Thi U; ¢6 vo 1a Nguyén Thi T va 02 ngudi
con (16n sinh nam 2013, nho sinh nam 2021); tién an: Khong; tién su: Khong;
nhan than: Ngay 03/01/2018 bi Toa 4n nhan dan thi xa Long M, tinh Hau Giang
xtt phat 09 thang ti vé toi “C6 ¥ gay thuong tich”, chdp hanh xong hinh phat chinh
ngay 06/8/2018, thi hanh xong &n phi va trach nhiém dan sy ngay 13/01/2020
(duong nhién x6a 4n tich); bi bat tam gii, tam giam tir ngay 09 thang 5 nam 2021
cho dén nay. (C6 mdt)

- Ngwoi bao chita chi dinh cho bi cdo Tran Ba D: Luat su Nguyén Ngoc H
—Poan Luat su tinh H. (Co mat)
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- Daidién hop phdp cua bi cao: Ba Pham Thi U vadng Tran BaN. (Ba U
vang mat, ong N co mat)

Dia chi: Khu V, phuong T, thi xa L, tinh Hau Giang.

(Doi vdi nhitng nguoi tham gia t6 tung khong co khang cdo, khong lién quan
dén khéng cdo, Toa dn khéng tién hanh triéu tdp)

NOI DUNG VU AN:

Theo cac tai liéu co trong ho so vu an va dién bién tai phién toa, noi dung
vu an dwoc tom tat nhw sau:

Khoang 04 gir 30 phat ngay 09 thang 5 nim 2021, Tran Ba D dang di lang
thang mot minh thi nhin thay 6ng Danh S va ba Thi D (nhan vién quét don, thu
gom rac thudc COng ty C- Chi nhanh sd 3 tai thi xa L) dang quét don, thu gom rac
tai duong 3 thang 2 (thudc khu V, phuong T, thi xa L, tinh Hau Giang). Khi 6ng
S dang st dung may de thoi rac thi D di tur phia sau den bat ngo dung tay trai nam
vao ¢6 40, tay phai cAm mot cay dao bam ké vao ¢b ong S chui thé, de doa rdi
khéng ché kéo ong S di vé huéng nha kho dé xe ciia Cong ty C- Chi nhanh S1
(cach vi trf 6ng S cing vo dang quét don, thu gom rac khoang hon 300m) nham
kéu 6ng S mé kho, l1ay xe cho . Khi dén nha kho dé xe, P yéu cau 6ng S mé cira
nha kho, dan xe mo to clia 6ng S ra ngoai néu khong sé bi dam. Ong S cam chia
khoa cira nha kho nhung do run s¢ nén khong mé 6 khoa duoc nén B budng tay
nam co6 4o ctia 6ng S ra va lay chia khoa tw md 6 khoa cira nha kho, mé cira va
kéu 6ng S dan xe md to cua 6ng S dang dung trong nha kho ra ngoai cach cira nha
kho khoang 1,5m. tlep tuc yéu cau ong S lay tai san trén ngudi ra dua cho B,
6ng S ldy trong tai ‘quan cua minh ra 01 dién thoai di dong hiéu S2, b lién lay dién
thoai clia ong S cat vao tai rdi luc soat tim tai san bén trong cdp xe cua éng S,
d6ng thoi nhin vao bén trong nha kho tiép tuc tim kiém tai san nhung khong tim
thdy tai san. Loi dung viéc D khong dé y va khong tiép tuc khéng ché, ong S bo
chay dén nha cua Lé Phudc T1 thude khu V, phuong T, thi xa L.

Sau d6, D phat hién trong nha kho dé xe ctia Chi nhanh Cong ty c6 02 xe 6
t6 tai, gom: 01 xe nhin hiéu HUYNDAI, mau xanh, bién kiém soat 95H — 0094;
01 xe nhan hiéu HINO, ¢6 can cau, mau tring, bién kiém soat 95C — 030.35. b
lién dan xe mo to cua ong S ra dung tai long duong 3 Thang 2, quay tr¢ vao nha
kho xe ldy va diéu khién xe 0 t6 tai, bién klem soat 95H — 0094 ra chin ngang
duong 3 Thang 2 (gan voi vi tri xe mo t0) 1oi xuong xe quay trd vao nha kho xe
lay va diéu khién xe 0 tO tai co can cau, bién kiém soat 95C — 030.35 diéu khién
luu thong trén duong C.

Pén khoang 5 gio 30 phat cing ngay, b diéu khién xe dén gan quan C1
(thudc khu V, phuong T, thi xd L) quan sat thdy 6ng Huynh T2 (1a chu quan) dang
Iti xe 6 t6, nhan hiéu TOYOTA, mau trang, loai xe Vios E (4 chd), bién kiém soat
95A — 044.85 tir trén via he Xuong dau dudi 10ng dudng dé don quan ban. Khi 6ng
T2 vira mo cura xe dinh budc xudng thi D tir phia sau di t01, tay trai nim cira xe,
tay phai cam dao bam yéu cau ong T2 xudng xe. Ong T2 c6 quen biét B nhung
thay D c6 biéu hién “ngao da”, so néu khong nghe 10i sé bi P dung dao dam nén
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sang
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https://trolyao.toaan.gov.vn/l%20link/o%20khu%20v%E1%BB%B1c%206,%20ph%C6%B0%E1%BB%9Dng%20Thu%E1%BA%ADn%20An,%20th%E1%BB%8B%20x%C3%A3%20Long%20M%E1%BB%B9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%A1t
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%C4%91%C6%B0%E1%BB%9Dng%20C%C3%A1ch%20M%E1%BA%A1ng%20Th%C3%A1ng%20T%C3%A1m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20qu%C3%A1n%20c%C3%A0%20ph%C3%AA%2089
https://trolyao.toaan.gov.vn/l%20link/o%20khu%20v%E1%BB%B1c%202,%20ph%C6%B0%E1%BB%9Dng%20Thu%E1%BA%ADn%20An,%20th%E1%BB%8B%20x%C3%A3%20Long%20M%E1%BB%B9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%A1t
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6ng T2 budc xudng xe, D lién 1én xe nd may diéu khién di. Do xe 6 t6 ¢6 st dung
dinh vi nén 6ng T2 trinh bao ngay véi Co quan Cong an tién hanh truy dudi va
bat qua tang khi P vira diéu khién xe dén Dinh Ba T (thudéc Khom F, Phuong |,
thanh phé S, tinh Soc Tring).

Tai Két luan dinh gia tai san s 15/HPDGTS ngay 10 thang 5 nam 2021
cua Ho1 dé)ng dinh gia tai san thi xa L, tinh Hau Giang, két luan: Gia trj cua 01
(mdt) xe 6 t6 con, nhan hi¢u TOYOTA, mau tréng, bién kiém soat 95A — 044.85,
tai thoi diém dinh gia ngay 10/05/2021 1a 450.000.000 dong.

Tai Két luan dinh gia tai san s6 17/HPPGTS ngay 12 thang 5 nam 2021
cua Hgi dong dinh gid tai san thi xa L, tinh Hau Giang, két luan:

- 01 (mot) dién thoai di dong hiéu S2, lpai cam irng, mau vang tai thoi diém
dinh giad (ngay 10/05/2021) tri gia 400.000 dong.

-01 (mdt) xe 6 tO tai, nhan hi¢u Huyndai, mau xanh, bién kiém soat 95H -
0094, tai thot diém dinh gia (ngay 10/05/2021) tr1 gia 25.000.000 dong.

- 01 (m(:)t) Xe 67 to tég, ¢ can cau nang nguoi lam ViéCﬁ Ién cao, nhan hiéu
Hino, mau trang, bién kiém soat 95C-030.35, tai thoi diém dinh gia (ngay
10/05/2021) tri gia 50.000.000 dong.

Tai két ludn giam dinh phap y tAm than s6 183/2021/KLGDTC ngay 01
thang 10 nam 2021 cua Trung tdm P tai Can Tho, két luan doi véi Tran Ba B nhu
Sau.

-Vé y hoc: Truég:, trong, sau khi pham tdi va hién tai: R6i loan nhan cach,
hanh vi do str dung nhiéu loai ma tay (F19.71 — ICD10).

- Vé nang lyc: Tai thoi diém pham td1 va hién tai: Puong sy han ché kha
nang nhan thyuc va diéu khién hanh vi.

Vit chtng thu giit trong vu an gdm co: 01 (mdt) dién thoai di dong nhin
hiéu Samsung, loai cam tmg, mau vang, sé IMEI 1:359051109/084573/6 da qua
su dung; 01 (mot) xe 6 t0, nhan hiéu: TOYOTA, s6 loai: Vios E, mau son: Tring,
bién kiém soat: 95A 044.85, sb6 may: 2NRX392959; s6 khung:
RL4B23F33J5055330 da qua st dung; 01 (mdt) xe 0 t6 tai nhan hicu HUYNDALI,
mau xanh, bién kiém soat: 95H — 0094 di qua st dung; 01 (mot) xe 6 t0 tai (co
can cau nang ngudi lam viéc 1én cao), nhan hiéu HINO, mau trang, bién kiém
soat: 95C — 030.35 da qua sir dung; 01 (mdt) dién thoai di dong, hiéu Nokia, mau
xanh, ban phim, s6 IMEL 357678104172624 di qua sir dung; 01 (mdt) con dao
bam, béng kim loai mau den, dai 24cm, lu61 dao dai 10.5 cm, mui nhon, c6 mot
canh sdc bén; 01 (mdt) vat c6 hinh dang gidng cdy sung, bang nhua, mau do - den.

Co quan diéu tra Cong tinh H d4 trao tra tai san cho chu so hiru gom: Tra
cho 6ng Huynh T2 01 (mét) xe 6 t0, nhan hi¢u: TOYOTA, s0 loai: Vios E, mau
son: Trang, bién kiém soat: 95A — 044.85 va 01 (mdt) chia khoa xe 6 t6 mau den;
tra cho 6ng D1 Sang 01 (mot) dién thoai di dong nhan hi€u Samsung, loai cam
g, mau vang; tra cho Cong ty C- Chi nhanh S1 (do 6ng Nguyén Ba N1 dai dién)
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https://trolyao.toaan.gov.vn/l%20link/o%20Samsung
https://trolyao.toaan.gov.vn/l%20link/o%20Trung%20t%C3%A2m%20Ph%C3%A1p%20y%20t%C3%A2m%20th%E1%BA%A7n%20khu%20v%E1%BB%B1c%20T%C3%A2y%20Nam%20b%E1%BB%99
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20Tr%E1%BA%A7n%20B%C3%A1%20%C4%90%E1%BA%A1t:%3C/b%3E%20Tr%E1%BA%A7n%20B%C3%A1%20%C4%90%E1%BA%A1t%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20v%E1%BB%B1c%205,%20ph%C6%B0%E1%BB%9Dng%20Thu%E1%BA%ADn%20An,%20th%E1%BB%8B%20x%C3%A3%20Long%20M%E1%BB%B9,%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Danh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BA%A5p%20tho%C3%A1t%20n%C6%B0%E1%BB%9Bc%20C%C3%B4ng%20tr%C3%ACnh%20%C4%91%C3%B4%20th%E1%BB%8B%20H%E1%BA%ADu%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20Chi%20nh%C3%A1nh%20s%E1%BB%91%203
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20B%C3%A1%20Nam
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01 xe 6 t6 nhan hiéu HINO, c¢6 can ciu; mau tréng, bién kiém soat 95C — 030.35
va 01 xe 6 t6 nhan hiéu HUYNDAI, méau xanh, bién kiém soat 95H — 0094. Cac
vat chiing con lai da duoc chuyén giao cho Cuc Thi hanh an déan sy tinh Hau
Giang quan ly.

Tai Ban dén hinh sw so tham sé 15/2023/HS-ST ngay 16 thang 3 nam 2023,
Toa an nhan ddn tinh Hau Giang da quyét dinh:

1. Tuyén bd: Bi cao Tran Ba B pham toi “Cudp tai san”.

2. Cin ctr diém a khoan 4 Dicu 168, Piéu 38, cac diém h, 4 khoan 1 va
khoan 2 Biéu 51,7 diérp g khoan 1 Diéu 52, khoan 1 Diéu 54 ctia Bg luat Hinh su
nam 2015 (stra doi, bd sung nam 2017).

Xt phat bi cao Tran B4 D 14 (muoti bén) nam tu, thoi han phat tu tinh tir
ngay 09 thang 5 nam 2022.

Ngoai ra, ban an so tham con tuyén vé xir Iy vat chtng, an phi va quyén
khang céo vu an theo luat dinh.

Ngay 29 thang 3 nam 2023, Toa an nhan dan tinh Hau Giang ban hanh
Thong bao Stra chira, bo sung ban an s6 12/2023, xac dinh lai thoi han phat tu doi
v6i1 bi cdo dugce tinh tir ngay 09 thang 5 ndm 2021.

Ngay 21/3/2023, bi cao Tran Ba B c6 don khang cio véi ndi dung kéu oan,
bi cao cho rang ban than khong c6 hanh vi cudp giat tai san va qua trinh giai quyét
vu 4n & cap so thim di vi pham nghiém trong thu tuc t6 tung.

Ngay 22/3/2023, cha ctia bi cdo 1a 6ng Tran Ba N ¢6 don khang co voi noi
dung dé€ nghi xem xét lai vé viéc bi cdo bi tdm than va yéu cau giam dinh tam than
vO1 bi cdo; xin mién trach nhiém hinh su cho bi céo.

Ngay 28/3/2023, Vién truong Vién Kiém sat nhan dan tinh Hau Giang ban
hanh Quyét dinh Khang nghi phic tham sé 16/QD-VKSHG-P1 voi nodi dung
khang nghi mot phan ban 4n so tham, dé nghi sira an so tham theo hudng khong
ap dung diém h, q khoan 1 Piéu 51, Diéu 54 B6 luat Hinh su, tdang muc hinh phat
d6i voi bi cao va ap dung ding thoi diém tinh thoi han phat t.

Tai phién toa phiic tham,

Bi cdo giit nguyén yéu cau khang cdo kéu oan, cho rang co quan to tung
khéng c6 chimg ctr dudi dang hinh anh vé viée bi cdo da thuc hién hanh vi khong
ché cac bi hai dé chiém doat tai san; khi tién hanh bat giir bi cdo khong c6 tang
vat nao trén xe 6 t6 1a cua bi cdo; tai phién xét xur phtc tham 1an 1, Hoi déng x&t
xur da huy ban an so tham vi khoéng du can cu dé budc tdi bi cdo va sau d6 Co
quan diéu tra khong bo sung duoc ching ctr ndo dé budc tdi bi céo, nhung Toa an
cap so thAm van xét xir va tuyén phat tu 1 oan cho bj cdo. Tir d6 bi cdo yéu cau
tuyén bd bi co khong pham t0i, trd tu do cho bi cdo tai phién toa.

Ong Tran B4 N trinh bay yéu cau khéng céo cho rang bi cdo Tran Ba B mic

bénh tam than nén khong ty chu dugc hanh vi cua ban than; d6i v6i quy két cua
cac co quan td tung & cp so tham khong co co s& vi khong c6 hinh anh nao vé
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20Tr%E1%BA%A7n%20B%C3%A1%20%C4%90%E1%BA%A1t:%3C/b%3E%20Tr%E1%BA%A7n%20B%C3%A1%20%C4%90%E1%BA%A1t%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20v%E1%BB%B1c%205,%20ph%C6%B0%E1%BB%9Dng%20Thu%E1%BA%ADn%20An,%20th%E1%BB%8B%20x%C3%A3%20Long%20M%E1%BB%B9,%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20Tr%E1%BA%A7n%20B%C3%A1%20%C4%90%E1%BA%A1t:%3C/b%3E%20Tr%E1%BA%A7n%20B%C3%A1%20%C4%90%E1%BA%A1t%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20v%E1%BB%B1c%205,%20ph%C6%B0%E1%BB%9Dng%20Thu%E1%BA%ADn%20An,%20th%E1%BB%8B%20x%C3%A3%20Long%20M%E1%BB%B9,%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang
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hanh vi bi cao da thuc hién, gia dinh khong biét duoc tinh hudng khi bi cdo bi bat
gifr va tai ban 4n phuc thaim dau tién cua Toa an nhan dan cdp cao di xac dinh
khong dil can cir dé xét xir ddi vai bi cao. Yéu cau Hoi dong xét xtr chap nhan
khang céo, tuyén bd bi co khong pham t0i va tra tu do cho bi céo.

Luét su bao chita cho bi cao dé nghi Ho1 ddng xét xtr xem xét d6i voi tinh
trang tAm than cua bi cdo dé c6 phan quyét hop 1y do hanh vi c6 tinh boc phat, ¥
thire chiém doat khong rd rang vi nguoi binh thuong khong ai mudn chlem doat
tai san 1a xe may dao trong khi quanh d6 con c6 nhiéu tai san khac; thuc té cac bi
hai déu d3 nhan lai toan bo tai san nén hau qua da duogc khic phuc; ddi voi khang
nghi ciia Vién Kiém sat nhan dan tinh Hau Giang dé nghi khéng ap dung tinh tiét
bi c4o bi han ché nang luc hanh vi va khong duoc xét xir bi cdo dudi mirc khoi
diém cua khung hinh phat 12 chwa xem xét dén két qua giam dinh vé tdm than cua
bi c4o ciing nhu hau qua do hanh vi bi cdo gy ra. Do d6 dé nghi khong chap nhan
khang nghi ndy va gitt nguyén hinh phat di véi bi cdo véi cac tinh tiét giam nhe
da duge an so tham ghi nhan. Bén canh d6 bi cdo con cha me gia, 02 con nho bi
vo bo di khong ai cham séc.

Dai dién Vien kiém sat nhdn dan cdp cao tai Thanh pho H6 Chi Minh phat
biéu quan diém vé viéc gidi quyét vu dn:

Vé thu tuc t6 tung: Toa an hai cap da tuan thii quy dinh ctia Bo luat T tung
hinh su, cac chiig ctr da dugc thu thap hop phdp, c6 du can cir dé xac dinh hanh
vi pham t01 cia bi cao.

Vé ndi dung khang cdo, khang nghi: bi cao va 6ng Tran Ba N khang céo
kéu oan, cho rang bi cdo khong pham tdi. Xét bi cdo di bi bat giir trong truong
hop pham tdi qua tang khi dang diéu khién xe 6 to chiém doat duogc cua bi hai
Huynh T2 trén dia ban tinh Soc Tring, viée bat giit trén co so tin bao, tb gidc cua
cac bi hai va c6 sy chimg kién cta nguoi 1am ching khi bi phat hién bat giir. Qua
trinh diéu tra ban dau, bi cdo da c6 khai nhan vé hanh vi, 16i khai cua bi cdo phu
hop véi ndi dung tin bao t6 giac va 10i khai ctia nguoi bi hai, nguoi lam chimg.
Bi céo chi thay di 10i khai sau khi ¢ biéu hién bénh 1y vé tam than va dugc dua
di giam dinh phép y vé tdm than. Két qua giam dinh van xé4c dinh bi céo chi bi
han ché nang luc hanh vi trudc, trong, sau khi thuc hién hanh vi pham t61 va tai
thoi diém diéu tra nén trong lan xét xir so tham dau tién bi cdo da bi két an. Dén
khi Toa an nhan dan cip cao tai Thanh phd H6 Chi Minh xét xtr phuc tham do
phat hién vi pham vé t6 tung khi giai doan diéu tra thiéu ngudi bao chita cho bi
c40 nén hity ban an so tham dé diéu tra lai cho dung quy dinh. Két qua diéu tra
sau khi 4n so tham bi huy khong thay ddi vé ndi dung truy td d6i véi bi cdo. Do
vay, khong c6 co s& dé chap nhan khang céo kéu oan cua bi cao va éng Tran Ba
N.

Pbi v6i khang nghi ciia Vién Kiém sat nhan dan tinh Hau Giang dé nghi
Ho1 déng xét XU ch?ip nhan, do bi céo tuy c6 han ché vé nang lyc hanh vi nhung
nguyén nhan 1a do str dung chat gay nghién nén khéng c6 co s dé 4p dung tinh
tiét giam nhe vé trudng hop nay, khong c6 co s¢ dé ap dung diém q khoan 1 Diéu
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51 va khoan 1 Diéu 54 B¢ luat Hinh sy dé xét xir bi cdo dudi mirc khéi diem ciia
khung hinh phat. Hanh vi ctia bi cdo 1a nguy hiém, xAm pham quyén s& hitu cua
ngudi khac, nhan than x4u, khong thanh khan khai bdo nén can ting hinh phat dé
bi cdo c6 du thoi gian cai sira va ran de, phong ngira chung. V& thoi han phat tu
can diéu chinh lai cho chinh xac.

Bi cdo noi 161 sau cung: yéu cAu xem xét bi c4o bi oan.
NHAN PINH CUA TOA AN:
[1] V& hinh thic:

'Qua trinh tlen hanh t6 tung cap so tham d3 tuan thu dung quy dinh cua phap
luat t6 tung, quyén va nghia vu cta bi cdo va nhitng ngudi tham gia t6 tung khac
duoc dam bao; cac ching ctr d3 duoc thu thap hop phap, khach quan va day du
dé giai quyét toan bd cac van dé cta vu 4n. Bi cdo d3 duoc tu nguyén khai béo,
khong bi ép cung, nhuc hinh.

Pon khang céo cua bi cdo, Pai dién hop phap cua bi cao va Khang nghi con
trong thoi han luat dinh, hop 1€ nén dugc H1 dong xét xir xem xét theo trinh tu
phuc tham.

[2] V& noi dung:

Trén co sé doi chiéu 101 khai cua bi cdo, cic bi hai voi tai liéu, ching ctr da
thu thap va két qua giam dinh c6 co s dé ket luan: vao ngay 09/5/2021, bi céo
Tran Ba P d4 c6 hanh vi dung dao bam ké c6 6ng Danh S - dang quét don, thu
gom rac tai duong C thuoc Khu V, phuong T, thi xa L, tinh Hau Giang dé khong
che ong S va lay di 01 dién thoai Samsung mau vang cung 01 xe 6 t6 tai co can
cau, bién kiém soat 95C — 030.35 diéu khién luu thong trén dudng C.

Pén khoang 05 gid 30 phat cing ngdy, bi cdo diéu khién xe can dén gan
quan C1 thudc Khu V, phuong T, thi xa L thi quan sat thdy ong Huynh T2 — chii
quan dang lui xe 0 t6 nhan hiéu TOYOTA, loai xe Vios E (4 chd), bién kiém soat
95A-044.85 tur trén via he xudng dau duoi long duong dé don quan ban. Bi cao
d3 cam dao bam di tir phia sau t6i nam tay nim ctra va yéu cau 6ng T2 xudng xe.
Ong T2 c6 quen biét voi D, thay bi cao c6 biéu hién ngéo da nén khong dam khang
cur va da xudng xe, bi cdo didu khién xe bé di sau d6 bi 6ng T2 béo Cong an truy
dudi va bat duoc bi cao khi dang diéu khién xe dén D Thuong thudéc Khém F,
Phuong I, thanh phd S, tinh Soc Trang. Két qua dinh gid tai san bi cdo chiém doat
co gia tri 1a 450.000.000 ddng + 400.000 dong + 25.000.000 dong + 50.000.000
dong.

Theo Két luan Giam dinh phap y tdm than so 183/2021/KLGD ngay
01/10/2021 cta Trung tdm P xac dinh ddi v6i ICD10 “vé y hoc trude, trong, sau
khi pham toi va hién tai roi logn nhén cdach, hanh vi do sir dung nhiéu loai ma ty
(F19.71 - ICD10), vé nang luc tai thoi diém pham toi va hién tai duwong su han
ché kha nang nhdn thirc va diéu khién hanh vi”. Nhu vy, bi cao van phai chiu
trach nhiém hinh su ddi véi hanh vi da thuc hién.
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Hanh vi cua bi cao da xam pham dén quyén s¢ hiru vé tai san, gdy mat an
ninh trat tu xa hoi nén an so tham tuyén xu bi cao vé téi “Cuop tai san” theo diém
a khoan 4 Biéu 168 B9 luat Hinh sy la ding nguoi dang t61, khong oan sai.

Bi c4o Tran Ba D bi quy két d3 thuc hién hanh vi 02 1an tro 1én, véi téng sb
tién chiém doat 13 500.400.000 ddng; bi céo dd duoc giam dinh phap y vé tim
than véi két qua trudce, trong va sau khi thuc hién hanh vi pham t01 va tai thoi
diém giam dinh bi roi loan nhan cach do sir dung nhiéu loai ma tuy; vé nang luc
hanh vi, bi c4o bi han ché kha nang nhan thic va diéu khién hanh vi. An so thim
d3 ap dung céc tinh tiét giam nhe dé tuyén phat dudi mtc khoi diém cua khung
hinh phat bi truy t6 1a chua phi hop véi tinh chat va mic do vi pham ciia bi cdo.

[3] Vé ndi dung khang nghj va yéu cau khang cio:

Bi c4o va ong Tran Ba N, dai dién hop phap cta bi céo khang céo kéu oan,
yéu cau tuyén bd bi cdo khéng pham tdi va tra tu do cho bi cédo dé dua bi cdo di
chita tri bénh tdm than. Xét cac khang cdo nay déu c6 cing ndi dung cho rang bi
céo thyc hién hanh vi trong trang théi bj tAm than, khong kiém soat dugc hanh vi
va co quan to tung khong co chung cir bang hinh anh vé hanh vi cta bi cdo nén
khong c6 co so dé két toi 601 v0i bi cdo. Tuy nhién, qua trinh diéu tra, cac co quan
t tung d4 cin ctr vao cac yéu t cAu thanh tdi pham, vao hanh vi khach quan cua
bi c4o bi bat qua tang va két qua giam dinh phap y vé tim than cua bi cao dé quy
ket doi véi bi céo 1a c6 can ct, bi céo chi bi han ché kha ning diéu khien hanh vi.
Tai ban 4n hinh sy phtic tham s6 704/2022/HS-PT ngay 21 thang 9 nam 2022,
Tda an nhan dan cép cao tai Thanh phd H6 Chi Minh da hily ban 4n so tham xét
xtr 1an dau doi v0i bi cao do vi pham vé t6 tung vi khong c6 Luét su bao chita cho
bi céo tham gia t6 tung trong qua trinh diéu tra khi bi cao la nguoi bi han che nang
lyc hanh vi. Sau khi an so tham bj huy, co quan t6 tung & cap so tham d4 tién hanh
cac thu tuc t6 tung theo dung quy dinh dé khic phuc van dé nay nhung bi cao
khong chap hanh qua trinh 1am viéc lai, c6 thai d6 chéng ddi voi co quan td tung.

Xet 1o1 khai cua cac bi hai tir khi trinh bao tin bao t6 giac toi pham (BL 01,

02) dén cac giai doan td tung déu nhat quan trong ndi dung trinh bay vé dién b1en
hanh vi cta bi cdo. Tai Bién ban bat nguoi co hanh vi pham tdi qua tang duoc lap
vao lac 09 gio 30 ngay 09/5/2021 tai Khom F, Phuong I thanh ph S, tinh Soc
Tring (BL 03) c6 su chimg kién ctia nguoi 1am chimg da ching minh mot thyc
té: bi cdo da de doa dung vii luc ngay tirc khac thong qua thu doan dung dao khong
ché cac bi hai dé chiém doat tai san ctia ong Huynh T2, 6ng Danh S, Cong ty Cong
trinh D6 thi tinh C. Qua trinh diéu tra va xét xt, bi cdo dan phu nhan hanh vi
nhung khong thé thay doi duoc thyc té 12 hanh vi ciia bi cao du yéu td cdu thanh
to1 pham nhu &n so tham da quy két, khong co viéc két toi oan cho bi cdo. Do vay,
khéng c6 co sd dé chap nhan khang céo cua bi cdo va dng Tran Ba N.

Déi voi Khang nghi ciia Vién Kiém sat nhan dan tinh Hau Giang thiy rang:
to1 “Cuop tai san” cbd cAu thanh hinh thtec, trong vu an nay, voi hanh vi dung dao
khéng ché 6ng Danh S dé 1ay xe mé to, dién thoai c4 nhan cta ong S ciing nhu tai
san cua Cong ty Cong trinh do thi thi bi cdo da dich chuyén tai san khoi vi tri ban
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https://trolyao.toaan.gov.vn/l%20link/o%20Kh%C3%B3m%206,%20Ph%C6%B0%E1%BB%9Dng%209%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng
https://trolyao.toaan.gov.vn/l%20link/o%20Kh%C3%B3m%206,%20Ph%C6%B0%E1%BB%9Dng%209%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Danh%20Sang
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%C3%B4ng%20tr%C3%ACnh%20%C4%90%C3%B4%20th%E1%BB%8B%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%C3%B4ng%20tr%C3%ACnh%20%C4%90%C3%B4%20th%E1%BB%8B%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20%C4%90%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20b%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20B%C3%A1%20N%C4%83ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20v%E1%BB%B1c%205,%20ph%C6%B0%E1%BB%9Dng%20Thu%E1%BA%ADn%20An,%20th%E1%BB%8B%20x%C3%A3%20Long%20M%E1%BB%B9,%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Danh%20Sang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sang
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dau, hénh vi da hoan thanh nhu:ng sau khi chiém doat dugc céc tai san trén, bi cao
lai tiép tuc thyc hi¢n hanh vi khong ché ong Huynh T2 khi 6ng dang Iui xe 6 t6,
do thay tai san co gia tri hon nén bi cao da doi y dinh chiém doat xe cua 6ng
Huynh T2. Tai san da dugc thu hoéi sau 04 gi(‘y ké tur khi b1 c,aio chiém doat duoc
xe la do 6ng T2 theo ddi hanh trinh di chuyén cua xe qua thi€t bi dinh vi va trinh
bao voi co quan cong an. Voi két qua giam dinh phap y vé tam than, hanh vi cua
bi cao thg(f)c truong hop bi han ché kha nang di€u khién hanh ,Vi do sur dung cl}ét
hudéng than nén khong thudce truong hop dugce ap dung tinh tiét giam nhe ¢ diém
h, q khoan 1 biéu 51 B0 luat Hinh su, do vay ciling khong du diéu kién dé ap dung
khoan 1‘ biéu 54 B0 luat Hinh su dé xét xu’ dudi mure khoi diém cua khung hinh
phgt. V¢ nhan than: bi cdo ¢6 nhan than xau, tung bi xé‘g xur hinh sy, khong thanh
khan kha}i bdo nén khéng nghi cia Vién truong Vién ki€m sat nhénodén tinh Hau
Giang ve ap dung tinh tiét gidm nhe va tang hinh phat 1a c6 co s& dé chap nhan.

Tai Thong bao stra chita, b sung ban an sb 12/2023/TB-TA ngay
29/3/2023 cQa Toa an nhan dan tinh Hau Giang da stra qhﬁa tl}(‘)’i han phat tu doi
voi bi cao Tran Ba D tinh tir ngay 09/5/2021 nén khong can thiét sura thoi han phat
tu cua ban &n so tham nhu ndi dung khang nghi dé cap.

Theo cjfé nghi ctuia Pai dién Yién Kiém sét3 Ho1 déng xeét xur théng nhét sta
ban a:m so tham, tang hinh phat d61 voi b1 cdo dé dam bdo tac dung gido duc, ran
de doi véi chinh bi cdo va trong cong dong.

Vé an phi hinh su phuc thém: Bi céo, ong Tran B4 N 1a dai dién hop phap
cua bi cao cung khang cao v€ phan trach nhiém hinh sy nhung khong duoc chap
nhan. Theo quy dinh, bi cdo phai chiu an phi phuc tham.

Vi céc 1€ trén,

QUYET DINH:

Cin cir diém b khoan 1 Piéu 355, diém a khoan 2 Piéu 357 B6 luat T tung
hinh su,

Khéng chip nhan khang cao cua bi cao va nguoi dai dién hop phap theo
phap ludt cua bi cdo; chdp nhén Khang nghi s6 16/QD-VKSHG-P1 ngay
28/3/2023 cia Vién Ki€m sat nhan dan tinh Hau Giang; stra ban an so tham.

Ap dung diém a khoan 4 Piéu 168, khoan 2 Diéu 51; diém g khoan 1 Diéu
52; biéu 38 BJ luat Hinh sy;

Xir phat:

Tran Ba D 18 nam ti vé tdi “ Cudp tai san”. Thoi han phat t tinh tir ngay
09/5/2021.

Bi c4o phai chiu 200.000 dong 4n phi hinh sy phac thim.

Céc quyét dinh khac cua ban an so tham khong c6 khang cdo, khang nghi
c6 hi¢u luc phap luat ké tir ngay hét han khang cdo, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20Tr%E1%BA%A7n%20B%C3%A1%20%C4%90%E1%BA%A1t:%3C/b%3E%20Tr%E1%BA%A7n%20B%C3%A1%20%C4%90%E1%BA%A1t%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20v%E1%BB%B1c%205,%20ph%C6%B0%E1%BB%9Dng%20Thu%E1%BA%ADn%20An,%20th%E1%BB%8B%20x%C3%A3%20Long%20M%E1%BB%B9,%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20%C4%90%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20b%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20B%C3%A1%20N%C4%83ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20v%E1%BB%B1c%205,%20ph%C6%B0%E1%BB%9Dng%20Thu%E1%BA%ADn%20An,%20th%E1%BB%8B%20x%C3%A3%20Long%20M%E1%BB%B9,%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20Tr%E1%BA%A7n%20B%C3%A1%20%C4%90%E1%BA%A1t:%3C/b%3E%20Tr%E1%BA%A7n%20B%C3%A1%20%C4%90%E1%BA%A1t%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20v%E1%BB%B1c%205,%20ph%C6%B0%E1%BB%9Dng%20Thu%E1%BA%ADn%20An,%20th%E1%BB%8B%20x%C3%A3%20Long%20M%E1%BB%B9,%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang
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