TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH QUANG BINH Poc 1ap - Tw do - Hanh phic

Ban an s6: 78/2023/DS-PT
Ngay: 05 - 12 -2023
“V/v tranh chap QSD dat"

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH QUANG BINH

- Vi thanh phin Hpi dong xét xir phiic thim géom c6:

Tham phan Chii toa phién toa: Ong Nguyén Thai Son

Cdc Thdam phdan: Ong Duong Viét Hai va ba Tir Thi Hai Duong

- Thuw ky phién toa: Ong Hoang Tung - Thu ky Toa an nhan dan tinh Quang
Binh.

- Dai dién Vién kié?ng sdt nhdn din tinh Qudng Binh tham gia phién toa:. Ba
Lé Thi Phuong Nhung - Kiém sat vién.

Ngéy 05 thang 12 nam 2023, tai Tru s()’, Toa an nhan dan tinh Quang Binh xét
xu phuc tham cong khai vy an dan sy thu 1y so: 71/2023/TLPT-DS ngay 17 thang 10
nam 2023, vé viéc: Tranh chap quyén st dung dat.

Do bén 4n dan sy so tham s6: 39/2023/DS - ST ngay 05 thang 9 nam 2023 cua
Toa an nhan dan thanh phd Bong Haé1 bi khang céo

Theo Quyét dinh dua vu an ra xét xiur s6 4787/2023/QD-PT ngay 20/11/2023,
gitra cac duong su:

- Nguyén don: Ba Tran Thi D, sinh ndm 1959; dia chi: Nha s6 A, ngd A, dudng

P, t6 dan pho H, phuong D, thanh pho D, tinh Quang Binh, ba D c6 mat;
Ngueoi diege nguyén don 1y quyén: ong Pham Dinh T, sinh nam 1964; dia chi: Thon N,
xa Q, thi xa B, tinh Quang Binh, 0ng T vang mat.

- Bi don: Ong Nguyén Vian H, sinh ndm 1947 va ba L& Thi L, sinh nam 1946
(vo 6ng H); dia chi: Nha so6 H, ngd A, duong P, t6 dan pho H, phuong D, thanh phd D,
tinh Quang Binh, d6ng H ba L mat.
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- Ngueoi bdo vé quyén va loi ich hop phép cho bi don: Ba Nguyén Thi Huong
T1 - Trg giup vién phap ly — Trung tam tro gitip phap 1y nha nudc tinh Q; dia chi: s6
A, L, thanh pho P, tinh Quang Binh, c6 mat.

- Nguoi khang cdo: Ba Tran Thi D 1a nguyén don trong vu an
NOI DUNG VU AN:

* Tai don khoi kién dé ngay 13/8/2021 nguyén don ba D va ban tw khai nguoi
dai dién theo uy quyén éng T trinh bay:

Vao nim 2018, ba D ¢6 chuyén nhuong thira dat s6 397 to ban db sd 25, tong
dién tich: 163.9 m? cho anh Pao Xuan H1 va vo 13 V& Thi Ngoc A, sau d6 vo chong
anh Hoang c lai cho 6ng Nguyén Vin H va ba Lé Thi L ding véi dién tich trén va da
cap thé do lai mang tén 6ng H, ba L va ¢ dén nay.

Pén thang 7/2021 ba D ¢6 y dinh xdy nha nén moi can bo dia chinh dén do dac
thi phat hién 6ng H, ba L d4 14n chiém sang dién tich dat ciia ba. Sau khi phat hién viéc
lan chiém dat ctia ba va ba da dén nha ong H, ba L trao ddi theo tinh lang nghia x6m
nhung vo chong 6ng H, ba L khéng chap nhan va yéu cau lam theo luat phap (nghia la
khong hop tac sau khi su viéc dugc hoa giai vo chong ong H ciing bat chap luat phap).
Ong H, ba L ngang nhién xem hanh vi lan chiém dat cua ba, coi thudng quyén loi vé
phap luat ciia Luat dat dai ma Nha nudc ban hanh.

Can ct thira dat s6 332, to ban do so 25, dién tich 263.5m? tai phuong D, thanh
phd D di dugc UBND thanh phé D cap gidy chimg nhan quyén str dung dat vao ngay
18/10/2016 dé budc 6ng H, ba L tra lai phia trudc giap duong giao thong rong 0.3m
phia sau giap thira dat ong H2 rong 0.97m, chiéu dai 21m, c6 dién tich 13.7m?, trén
phan dat tranh chip nay hién dang c6 mot phan nha ¢ ciia 6ng H, ba L. Tuy nhién, qua
xem xét tham dinh tai chd x4c dinh duoc 6ng H, ba L 14n chién phia trude giap duong
giao thong 0.45m, phia sau giap thira dat 6ng H2 rong 1.3m, chiéu dai 22.28m, ¢ dién
tich 18.8m?2. Pé nghi 6ng H, ba L tra lai phan dat dang 1an chiém va thao d& mot phan
nha & ctia 6ng H, ba L trén dat phan dat dién tich 18.8m?.

* Tai Ban tu khai, hoa gidi va tai phién toa bi don éng H, ba L trinh bay: Nam
2018, vo chéng ong ba c6 nhan chuyén nhuong thura dat s6 379, to ban do sb 25, téng
dién tich 12 163.9m? ctia anh Pao Xuan H1 va vo 1a V& Thi Ngoc A (vo chong anh H1
mua lai thira dat trén ctia ba Tran Thi D). Liic ndy, thira dat da c6 tuong rao 1 bén hong
va mit sau phan dinh ranh gi6i giita nha ba D va dat cia vo chong anh H1. Sau khi
nhan chuyén nhugng 6ng ba tién hanh 1am hoan tat cic thu tuc dé xin cap gidy phép
xay dung va da duoc cap gidy phép xay dung s6 1149/GPXD ngay 03/8/2018. Sau do
o6ng ba tién hanh 1am nha o.

Khi lam nha, thay thira dat nha ong ba va thira dat lién ké cua ba Tran Thi D da
c6 tuong rao cb dinh (duoc xay bang bé tong) nén dng ba xem d6 1a chi gidi cua 2 nha
nén khong dung vao hang rao hay vugt qua hang rao. Trong qua trinh lam nha, cac co
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quan chirc ning c6 thim quyén da dén va kiém tra, do dac dién tich nha cua 6ng ba
dang xay du:ng c6 dung, du voi glay phép xay dung da dugc cap va co dung véi dién
tich trong gidy chimg nhan quyén su dung dat hay khong. Viéc ong ba x@y nha ba D
cling ¢o biét, va ciing thuong xuyén qua lai nhung ba cling khong co y klen gi. Cubi
nam 2018 viéc x4y nha cua vo chong 6ng ba hoan tit, ong ba don vé song 6n dinh tir
d6 dén nay nhung ngay 08/7/2021, 6ng ba nhan duoc gidy moi cia UBND phudng D
moi dén 1am viée véi ndi dung “Hoa giai vé tranh chip dit dai”. Tai budi hoa giai, ba
D cho ring gia dinh chung 6ng ba c6 1an chiém phan dit mit hau ctia ba, Budi hoa giai
khong thanh, ba D d3 gtri don khai kién va cho ring gia dinh 6ng ba 1an chién dat cua
ba 1a khong c6 co sé vi nhung 1y do sau:

Thir nhat: Ong ba nhan chuyén nhuong dat tir vo chong anh Pao Xuan H1 va vo
V& Thi Ngoc A. Khi nhan chuyén nhuong thi thira dat da dugc ba D va vo chong anh
H1 xay tuong rao kién cb xac dinh ranh giéi giita hai nha, nén khi tién hanh lam nha
thi ong ba chi lam trén phan dat ctia minh da nhan chuyén nhuong, khong vuot qua
tuong rao da dugc xay (hién nay hang rao d6 van con).

Thir hai: Trong qua trinh gia dinh 6ng ba lam nha, cac co quan chirc nang c6
thAm quyen d3 dén kiém tra thyc té, khong co su 1an chiém hay vuot qua dién tich dat
theo gidy chiing nhan quyén sir dung dat clia vo chong dng nén ong ba méi dugc tiép
tuc xay dung, hoan thanh nha va ¢ 6n dinh tir d6 dén nay.

Thir ba: Viéc 6ng ba xay nha, ba D déu biét, nhung ba khong co y kién gi va
thinh thoang van qua lai vui ve voi gia dinh ong. Nén néu co viée lan chiém dat cta ba
thi ba da c6 ¥ kién ngay tir lac d6 dé ong, ba biét dugc dé dimg xay dung diéu chinh
méng nha cho phu hop véi dién tich dat ciia minh.

Qua céc y kién trén, vo chong ong H, ba L khing dinh raing khong hé 1an chiém
dat caa ba D. Tuy nhién, khi UBND phuong D tién hanh do dac xac dinh ranh gidi
thira dat theo hién trang sir dung dat thi phan dat cta gia dinh ong c6 thira dat so voi
glay ching nhan quyén su dung dat ma ong ba da nhén chuyén nhuong. Nhu vay, co
thé trude day khi ba D chuyén nhuong dét cho vo chong anh H1 va cim mdc dé xay
hang rao co6 su sai 1éch.

Can ctr Gidy chimg nhan quyén str dung thtra dat s6 379, to ban d6 25, dién tich
163,9m? tai phuong D, thanh phd dugc UBND thanh pho b cap vao ngay 14/3/2018
mang tén 6ng H, ba L. Dbi véi yéu cau ctia ba D yéu cau vo chong ong H, ba L tra lai
phan dat dang 1an chiém khoang 18.8m? va thao do mot phan nha & trén phan dat tranh
chap thi khi 6ng H, ba L 1am nha da co gidy phép xay dyng, dugc cac co quan co thAm
quyén xem xét va da xay nha kién ¢ nén khoéng chap nhan ¥ kién cia nguyén don l1a
ba D.

* Nguoi bao vé quyén va loi ich hop phap cho 6ng H trinh bay: Hién ong H, ba
L da dugc cap gidy chirng nhin quyén st dung dat theo quy dinh, khi ong H 1am nha
c6 gidy phép xay dung, co cac co quan lién quan dén kiém tra viéc xay nha cta ong H.
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Trong qua trinh str dung dat co sy thay d6i kich thude do 1am duong, khi lam nha ba
D khong co y kién d6i voi viée 6ng H cho nén viée 1am nha cua ong H la hop phap.
Do d6 dé nghi bac yéu cau khoi kién ciia ba D.

Tai Ban dn dén s so tham s6 39/2023/DS-ST ngay 05/9/2023 ciia Toa dn nhan
dan thanh pho Pong Héi di quyét dinh:

Ap dung khodn 9 Diéu 26, Diéu 35, Piéu 39, 147 Bé ludt t6 tung dan suw; Khodn
16Dleu 3, 170, 202 va DPiéu 203 Ludt ddt dai nam 2013; diém d khodn 1 Diéu 12 Nghi
quyét 326/2016/UBTVOH14, xit:

1. Chdp nhdn mét phan yéu cau khéi kién ciia nguyén don ba Tran Thi D.

2. Buéc éng Nguyén Van H va ba Lé Thi L trd cho ba Tran Thi D s6 tién
19.600.000 dong.

3. Khéng chdp nhdn yéu cdu ciia ba Tran Thi D yéu cau éng Nguyén Van H, ba
Lé Thi L trd lai 4.8m? ddt, trong tong sé 18.8m? ma ba yéu cau 6ng H, ba L trd.

4. Xéc dinh phan dat cia ba Tran Thi D sau khi trir di phan ddt 6ng H, ba L ldn
chiém (phdn ddt lan chiém nay da giao cho éng H, ba L dién tich 14m?), dién tich con
lai la 245.9m? trong dé, dat & tai d6 thi 120.0m% dat trong cdy hang ndm khdc
125.9m2 tai thira dat s6 332, to ban dé sé 25, dia chi thira dat phuong D, thanh phd
D, tinh Quang Binh.

Dién tich ddt 245.9m? cé tir cdn va kich thudc nhw sau:

- Phia Béng Bic gidp dwong giao thong c6 kich thude tir diém 06 dén diém 07
1a 12.8m.

- Phia Tdy Nam gidp thira ddt 565 ¢ kich thude ti diém 05 dén diém 08 la
9.70m.

- Phia Béng Nam gidp dwong giao théng ¢ kich thuée tir diém 07 dén diém 08
la 23.0m.

- Phia Tdy Bdc gidp nha, dat ciia 6ng H, ba L c6 kich thuéc tir diém 05 dén diém
06 la 22.28m.

5. Xdc dinh phan dal cua ong Nguyen Vin H, ba Lé Thi L theo gidy chitng nhdn
quyén sir dung dat dwoc cdp va phan dat ldn chién ciia ba D (dién tich 1 4m?) véi tong
dién tich 183.3m? trong dé, ddt ¢ tai do thi 80.0m?% ddt trong cdy hang ndm khéc
103.3m?, tai thira dat sé 379, to ban do sé 25, dia chi thira ddt phuong D, thanh phd
D, tinh Quang Binh.

Dién tich dat 183.3m? ¢é tir ¢dn va kich thude nhw sau:

- Phia Déng Bdc gidp dwong giao thong c6 kich thude tir diém 02 dén diém 03
la 08m, tir dién 03 dén diém 06 la 0.45m.

- Phia Tdy Nam gidp thira dat 565 c6 kich thude tir diém 01 dén diém 04 la 8m,
tir diém 04 dén diém 05 la 1.3m.

- Phia Péng Nam gidp ddt ciia ba D c6 kich thuée tir diém 05 dén diém 06 la
22.28m.
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- Phia Tdy Bdc gidp thira ddt s6 381 c6 kich thudce tir diém 01 dén diém 02 la
19.70m.

6. Phia Dong Bdc cua ba D c6 su dung vurot qua 2]m dat, éng H, ba L sit dung
vieot 4.2m? ddt khong nam trong gidy chu"ng nhan quyen Su ddt, ma lan vao dwong
giao thong khi ndo co quan nha nude cé tham quyén yéu cau tra lai thi ba D, 6ng H,
ba L phdi tra lai.

7. Theo gidy chirng nhdn quyén sir dung ddt dwoc cdp cho ba Tran Thi D, ong
Nguyén Vin H, ba Lé Thi L ¢6 su thay doi vé dién tich, kich thuéc so véi gzay chimg
nhan duwoc cap, dé nghi ba D, ongH, baL liéen h¢ voi Co quan nha nudce co tham quyén
dé dwoc diéu chinh lai gidy chitng nhdn quyén sir dung dat cho phit hop véi dién tich
dat dwoc giao.

8. Kém theo Ban dn ¢ So dé do vé hién trang do Tham phdn — Chii toa phién
toa ky ngay 05/9/2023.

9. Vé chi phi cho viéc dinh gid va tham dinh tai cho:

- Budc 6ng Nguyén Van H, ba Lé Thi L phdi tra lai cho ba Tran Thi D sé tién
2.500.000 dong vé chi phi tham dinh, dinh gid tdi san.

- Ba Tran Thi D phdi tw chiu 2.500.000 dong vé chi phi tham dinh, dinh gid tai
san.

Ngodi ra ban dn con tuyén vé dn phi, quyén va nghia vu thi hanh dn va quyén
khang cdo cho cdc duong su.

Ngay 18/9/2023, Toa 4n nhan dan thanh phd Pong Héi nhan duoc don khang
c4o ctia nguyén don ba Tran Thi D dé nghi cap phiic tham xét xir sira ban an so tham,
chap nhén toan bo yéu cau khai kién ctia nguyén don.

Bi don khong khang céo.

Tai phién tda phuc tham, nguyén don van giir nguyén yéu cau khai kién va giir
nguyén khang cao, cac duong su khong thoa thuin dugc vé1 nhau.

Tai phién toa Tro giup vién phap 1y bao vé quyén va loi ich hop phap cho bi don
dé nghi Hoi dong xet xu khong chap nhén khang cao ctia nguyén don ba D, giit nguyén
ban an so tham. Tuy nhién vé phan quyét dinh ban 4 an so tham tuyén phan dat cta ong
H ba L c6 80 m? dat & 1a khong ding, béi vi trong gidy chimg nhan quyén st dung dat
6ng H ba L da chuyén thém 40 m? dat & nén dé nghi Hoi dong xét xir phic tham sira
lai b6 sung thém phan dat ¢ cho 6ng H ba L 1a 120 m?.

* Pai dién Vién kiém sat nhan dan tinh Qudang Binh  phat biéu quan diém vé vu
an: Vé viéc tuan theo phap luat: Trong qua trinh giai quyét vu an, ké tir khi thu 1y vu
an cho dén trude thoi diém HDXX nghi an, Tham phén, Thu ky, Hoi ddng xét xir, cac
duong su trong vu an di thuc hién quyén va nghia vu theo quy dinh caa Bo luat TH
tung dan su.

Vé noi dung: pé nghi HDXX é&p dung can c Piéu 308 Bo luat TH tung dan su;
Chép nhan mot phﬁn khang céo cua ba D. Stra Ban an so tham, chép nhan yéu cau khoi
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ki€n cua nguyén don ba Tran Thi D, budc ong H3, ba L tra lai cho ba D 18.8m? dét 14n
chiém tinh thanh tién theo gia dat & dugc dinh gia dé tra bang gia tri; Khong chap nhan
yéu cau cta ba D budc 6ng H ba L thao d& nha tra lai dat; Chi phi thim dinh cac duong
su phai chiu theo quy dinh cua phap luét; An phi: do cac duong sy 1a nguoi cao tudi
lai c6 don xin mién 4n phi nén dé nghi mién an phi cho cac dwong su.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu c6 trong ho so vu an duoc thim tra tai phién toa
va cin ¢t vao két qua tranh luan tai phién toa, Y kién cua dai dién Vién kiém sat, Hoi
ddng xét xur nhén dinh:

1] Vé to tung: Vé quan hé phap luat tranh chap va thim quyen giai quyét: Theo
yéu cau khoi kién ctua nguyén don, thi ddy 1a vy an "Tranh chap quyén sir dung dat",
nguyén don va bi don c6 noi cu trd tai thanh phd B, tinh Quang Binh, nén Toa an nhan
dan thanh pho Pong Héi thu 1y, giai quyet 1a dung tham quyén theo quy dinh tai khoan
9 Piéu 26, Diéu 35, diém a khoan 1 Piéu 39 cua BO luat Té tung dén sy.

Vé sy vang mit ciia nguoi dai dién theo Gy quyén ctia nguyén don, tai phién toa nguyén
don ba Tran Thi D khong ty quyén nira, ba D ti minh tham giam té tung, nén Toa an
tién hanh xét xr vu an theo quy dinh cta phép luat.

[2] V& ndi dung:

Xét khang céo ctia ba D va yéu cau khoi kién ctia ba D budc 6ng Nguyén Van
H, ba Lé Thi L tra lai dién tich dat 18.8m? va thdo d& phan nha cta 6ng H, ba L nam
trén dién tich dat nay, do xay lan chiém c6 vi tri nhu sau: Phia Tay Nam giap thira dat
s6 565 c6 kich thude 1.3m; phia Tay Bic giap thira dat 6ng H, ba L dang sir dung co
kich thudce 21.61m; phia Dong Bic giap dudng giao thong ¢ kich thudc 0.45m; phia
Dbong Nam giap phan dat ba D dang sir dung co kich thuge 22.28m. Ong H, ba L khong
ddng ¥ v6i yéu cau ctia ba D vi cho rang khi 6ng ba nhan chuyén nhuong st dung ding
dién tich hién trang, khi 1am nha c6 gidy phep xay dung, dugc cac co quan chirc nang
giam sat, ba D khong c6 y kién  phan dbi viéc - ong ba xay nha.

Ho1 dong x¢ét xr nhan thay Thra dat s6 379, to ban d6 sb 25, dién tich 163.9 m?
c6 ngudn gde 1a do ba Tran Thi D chuyén nhuong cho 6ng Pao Xuan H1 va vo 1 ba
V& Thi Ngoc A, sau d6 vo chong 6ng H1 chuyén nhuong lai cho 6ng Nguyén Vian H,
ba Lé Thi L dang voi dién tich trén va duoc So tai nguyén va Moi truong tinh Q cép
gidy chimg nhan quyén sir dung dat mang tén 6ng Nguyén Van H, ba Lé Thi L vao
ngay 14/3/2018 (dugc cap mat trude 8m, mat sau 8m). Cudi nam 2018 ong H, ba L
xay nha cap 4 do bé tong cbt thép 01 tang, dién tich nha 110m? phan con lai 1am mai
t6n che mua nang. Sau khi ba D chuyén nhugng dat cho 6ng H1, ba A, dién tich dat
con lai ctia ba D tai thira dat s6 332 to ban d s6 25, dién tich 263.5 m?, da dugc UBND
thanh phé  cap gidy chtimg nhan quyén st dung dat mang tén ba Tran Thi D vao ngay
18/10/2016, (duoc cép mat trude duong 12.8m, mat sau 11.0m).
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* Ngay 18/5/2023 Toa an so tham t6 chire dinh gia va xem xét tham dinh tai chd
theo don yéu cau ctia ba D, két qua thé hién nhu sau:

- X4c dinh thira dat ba D: La thira dat s6 332, to ban d6 s6 25; canh phia Pong
Bic (mat tién) giap duong giao thong, hién dang str dung co kich thudc 12.8m, kich
thude duge cap la 12.8m (du kich thudce); C phia Tay Nam (mét sau) giap thua dat sb
565, hién dang st dung co kich thudc 9.70m, kich thudc duge cp 1a 11.0 m (thiéu
1.30m hién 6ng H, ba L sir dung lam nha).

- X4c dinh thira dat 6 ong H, ba L thuc té dang sur dung: La thira dat s6 379, to ban
dd s6 25, c6 dién tich 183.3 m?; canh phia Pong Béc (mit tlen) giap duong giao thong,
hién dang st dung c6 kich thu’orc 8.45m, kich thudc duge cap la 8.0m (l4n sang dét ba
D 0.45m); Canh phia Tay Nam (mat sau) giap thua dat s6 565, hién dang sir dung co
kich thudc 9.3m (ké ca phan lan sang dét cua ba D va phan dat 6ng H bo hoang khong
st dung duoc cap theo gidy chting nhan quyén st dung dat 1a 0.93m), kich thudc duge
cap 1 8.0m (thira 1.3m).

Nhu vay, can cir hai gidy chtrng nhan quyén st dung dat duoc co quan ¢ tham
quyén cap cho ba D va cdp cho vo chong ong H va két qua do v& hién trang cta hai
thira dat xac dinh duoc ong H, ba L khi 1am nha d4 14n sang phan dat ca ba D, canh
phia T 12 1.3m, canh phia Pong Béc (giap dudng giao théng) 1a 0.45m, canh phia BPong
Nam 12 22.28m, canh phia T 12 21.61m véi dién tich 18,8m?.

Khi 6ng H 1am nha nam 2018, duoc co quan c6 tham quyén cap gidy phep xay
dung, cac co quan chirc ning dén dé kiém tra viéc xay dung, co su ching kién ctia ba
D, ba D khong phan ddi viéc xay dung nha ctia 6ng H, thé hién tai phién toa so tham
va phuc tham 6ng H va ba D da trinh bay khi 6ng H lam nha hai bén c6 thoa thuan, ba
D dong ¥y cho 6ng H dap mang x6i (be nha cua ba D), 6ng H ba D déu xac dinh be nha
ba D lan sang dat cua 6ng H nén ba D dong ¥ cho dap. Pén nam 2020 thi ba D moi
cho rang 6ng H xay nha 1an sang qua phan dat cta ba. Nguyén nhan xay ra ong H xay
nha khong dung vi tri 14n sang phan dat ctia ba D, c6 ca 15i ctia cac co quan lién quan
khi dén kiém tra viéc xay nha ctia ong H khong xac dinh dugc vi tri, moc gidi cia thira
dat ong H khong kiém tra vi tri thira dat trude khi xay nha, ba D khéng xac dinh duoc
moc gidi dat cia minh dén dau nén khong phan d6i khi 6ng H xay nha con déng ¥ cho
6ng H dap be nha cia minh dé 1an sang phan dat cua ba.

Cap so tham xac dinh phia Pong Nam 6ng H, ba L c6 str dung thira 4.8m? dién
tich dat nam ngoai gidy chimg nhan quyén sir dung dat ctia ba D 1a khong dung, bai 18:
Thira dat ctia ba D va thira dat cua 6ng H, ba L trudc day la lién thira, khi ba D tach
thira chuyén nhuong lai thira 379 cho vo chong 6ng Pao Xuan HI sau d6 6ng H1
chuyén nhugng lai cho 6ng H ba L thi ranh giéi hai thira dat 1a lién nhau theo mot
duong thang. Do d6 cdp so tham chdp nhan mot phan khai kién ciia nguyén don budc
bi don tra lai dién tich 14 m? 1a khong phu hop v6i ranh gidi thyc té 1am anh hudng
dén quyén loi ich cua nguyén don. Hoi ddng xét xtr phuc tham cin cir két qua tham
dinh tai chd va cac tai liéu, chimg ctr c6 lién quan chap nhan yéu cau khoi kién cua ba
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Tran Thi D budc 6ng Nguyén Vian H, ba Lé Thi L tra lai toan bo dién tich dat 18.8m?.
Tuy nhién trén phan dién tich dat nay ong H, ba L da x4y 01 phan dién tich nha dd bé
tong cot thép, 1am mai t6n va dang sir dung nén giao cho 6ng H, ba L sir dung dién tich
dat nay va nhu da nhan dinh ¢ trén thi viéc 6 oOng H, ba L xay nha cap 4, mot tang lan
sang phan dét ciia ba D 18,8m? khong phai 15i hoan toan cua dng H, trong vu viéc nay
co 16i ba D va cac co quan lién quan. Hién nay 6ng H, ba L d3 xay nha kién ¢ nén néu
cit phan nha nay s€ anh huong dén két cau toan bo cua ngoi nha. Do do, buge ong H,
ba L tra lai tién theo gia tri dat twong Gng véi dién tich dat phai trd cho ba D la phu
hop. Ba D cho rang Toa an tinh gia theo gia dat 1.400.000 dong/m2 la thap hon so véi
gia thi truong nhung khong yéu cau Toa an dinh giai. Toa an cap so thim cédn ct v6i
tinh hinh thuc t& va qua céc 10i trinh bay cta cac bén duong su dé tinh gia dién tich lan
chiém 1a ¢t vuon nhung 14y gia dat & duogc Hoi dong dinh gia 1.400.000d/1m? dé tinh
bang gia tri budc ong H ba L tra cho ba D 1a phu hop.

Tir nhan dinh trén, Hoi dong xét xur phuc tham chap nhan mot phan khang cao
ctia ba Tran Thi D, stra ban 4n so tham: chap nhén yéu cau khoi kién cua ba Tran Thi
D budc ong H va ba L tra lai cho ba D sd tién theo gia tri dién tich dat 18,8 m , cu thé:
(18,8 m? x 1.400.000 ddng/m? = 26.320.000 dong) Khong chap nhén yéu cdu cta ba
D vé budc ong H ba L thao d& nha dé tra lai phan dién tich dat bi 1an chiém.

[3] Hién tai dat ctia ong H, ba L phia Tay Nam (mat sau) con phan dat 0.93m
duoc cép cho 6ng H, ba L chua sir dung nay giao cho ong H, ba L tiép tuc str dung.

[4] Phia Pong Bac cta ba D sir dung vuot qua 21m?, 6ng H, ba L sir dung vuot
4.2m? khong nam trong gidy chimg nhan quyén sir dung dat, ma lan vao hanh lang
duong giao thong khi ndo co quan nha nudce ¢ thim quyén yéu cau thao d& thi cac
ong, ba phai thuc hién viéc thao do.

[5] Xac dinh phan dat ba D sau khi da trir phan dat 6ng H, ba L d3 1an chiém
dién tich con lai ctia ba D 14 245.9m?, trong d6, dat ¢ tai do thi 120.0m?, dat trong cay
hang nam khac 125.9m?, tai thira dat s6 332, to ban dd sb 25, dia chi thira dat phuong
P, thanh phd B, tinh Quang Binh. Thira dat ¢6 t can va kich thudc nhu sau:

- Phia Pong Bic gidp dudng giao thong co kich thude tir diém 06 dén diém 07
la 12.8m.

- Phia Tay Nam giap thira dat 565 c6 kich thudc tir diém 05 dén diém 08 1a
9.70m.

- Phia Pong Nam giap dudng giao thong co kich thudc tir diém 07 dén diém 08
14 23.0m.

- Phia TAy Bic giap nha, dat ciia ong H, ba L ¢6 kich thudc tir diém 05 dén diém
06 la 22.28m,.

[6] Xac dinh phan dat caa 6ng H, ba L thuce té theo gidy chu:ng nhan quyen sur
dung dat va phan dat lan chiém caa ba D véi tong dién tich 183.3m? , trong do, dat &
tai d6 thi 120m? dat trong cdy hang nam khac 63.3m?, tai thira dat s6 379, to ban do
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s6 25, dja chi thura dt phuong D, thanh phé b, tinh Quang Binh. Thua dét co tir can
va kich thudc nhu sau:

- Phia Pong Bac gidp dudng giao thong co kich thudc tir diém 02 dén diém 03
14 08m, tir diém 03 dén diém 06 1a 0.45m.

- Phia TAy Nam giap thira dat 565 c6 kich thudc tir diém 01 dén diém 04 1a 8m,
tir diém 04 dén diém 05 1a 1.3m.

- Phia Pong Nam giap dat ctiia ba D c6 kich thude tir diém 05 dén diém 06 1a
22.28m.

- Phia T4y Bic giap thira dit s 381 co kich thudc tir diém 01 dén diém 02 13
19.70m.

[7] Phia Pong Bac cta ba D ¢6 st dung vuot qua 21m? dat; ong H, ba L str dung
vuot 4.2m? dat khong nam trong gidy ching nhan quyén su dat, ma 1an vao dudng giao
thong khi ndo co quan nha nudc c6 thim quyén yéu cau tra lai thi ba D, 6ng H, ba L
phai tra lai.

[8] Do dién tich dat ctia ba D va ctia dng H, ba L c6 su thay doi vé dién tich kich
thude, nén ba D va 6ng H, ba L ¢ trach nhiém lién hé voi co quan nha nude c¢6 tham
quyén dé duoc ding ky bién dong, diéu chinh lai gidy chting nhan quyén sir dung dat
cho phu hop véi dién tich dat duoc giao.

[9] V& chi phi cho viéc dinh gia va tham dinh tai cho: Ba D da nop cho Toa an
5.000.000 dong. Toa 4n so tham da chi phi cho Hoi dong dinh gia, thim dinh tai chd.
Do chip nhan yéu cau khdi kién ctia ba D nén budc 6ng H, ba L phai chiu trach nhiém
tra lai cho ba D toan b s tién chi phi tham dinh, dinh gia 5.000.000 dong.

[10] Vé an phi dan sy so tham va phtic thim: Nguyén don ba D, bi don ong H,
ba L da trén 60 tudi c6 don xin mién, giam an phi, thugc truong hop mién 4n phi theo
quy dinh tai diém d khoan 1 Diéu 12 Nghi quyét 326/2016/UBTVQH14 nén mién toan
bd an phi cho ba D, éng H va ba L.

Vicac lé trén,

QUYET PINH:

Ap dung khoan 1 Piéu 308 Bo luat T6 tung dan su; Khoan 16 Biéu 3, 170, 202
va Diéu 203 Luat dat dai nam 2013; diém d khoan 1 Picéu 12 Nghi quyét
326/2016/UBTVQH14, xu:

1. Chap nhan khang céo cua ba Tran Thi D. Stra Ban an déan sy so tham sé
39/2023/DS-ST ngay 05/9/2023 ctia Toa dn nhén dan thanh pho Pong Héi.

2. Chap nhan yéu cau khoi kién ciia nguyén don ba Tran Thi D:

- Budc ong Nguyén Vin H va ba Lé Thi L tra cho ba Tran Thi D sd tién
26.320.000 dong gia tri dién tich dat 18,8 m2

- Khong chap nhéan yéu cau cta ba Tran Thi D budc ong Nguyén Van H va ba
Lé Thi L thao d& nha dé tra lai 18,8 m? dat bj l4n chiém.
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3. Xé4c dinh phan dat ctia ba Tran Thi D sau khi trir di phan dat 6ng H, ba L 1an
chiém dién tich 18.8m? dién tich dat ba Tran Thi D con lai 1a 245.9m? trong 46, dat ¢
tai d6 thi 120.0m?, dat trong cay hang nim khac 125.9m? tai thira dat s6 332, to ban
dd s6 25, dia chi thira dat phuong D, thanh phd P, tinh Quang Binh. Dién tich dat cta
ba D c6 tr can va kich thudce nhu sau:

- Phia Pong Bic giap dudng giao thong co kich thude tir diém 06 dén diém 07
la 12.8m.

- Phia Ty Nam giap thira dat 565 c6 kich thuéc tir diém 05 dén diém 08 1a
9.70m.

- Phia Dong Nam giap dudng giao thong co kich thudc tir diém 07 dén diém 08
14 23.0m.

- Phia T4y Bic giap nha, dat cua 6ng H, ba L c¢6 kich thudce tir diém 05 dén diém
06 13 22.28m. (C6 so d6 kém theo).

4. Xac dinh phan dat ctia 6ng Nguyén Vin H, ba Lé Thi L theo gidy chimg nhan
quyén str dung dat duoc cp va phan dét 1an chién cta ba D (dién tich 18.8m?) véi tong
dién tich 183.3m? trong d6, dat & tai d6 thi 120m?, dat trong cdy hang nim khac
63.3m?, tai thira dat s6 379, to ban d6 s6 25, dia chi thira dat phuong D, thanh phd D,
tinh Quang Binh. Dién tich dat ctia 6ng H va ba L c6 tir can va kich thudc nhu sau:

- Phia Pong Bic gidp duong giao thong co kich thude tir diém 02 dén diém 03
1a 08m, tr dién 03 dén diem 06 1a 0.45m.

- Phia TAy Nam giap thira dat 565 c6 kich thudc tir diém 01 dén diém 04 12 8m,
tir diém 04 dén diém 05 1a 1.30m.

- Phia Pong Nam gidp dat ctia ba D c6 kich thudc tir diém 05 dén diém 06 1a
22.28m.

- Phia Tay Biéc giap thira dét s6 381 co kich thudc tir diém 01 dén diém 02 1a
19.70m . (C6 so dd kém theo).

5. Phia BDong Béc cua ba D co st dung vuot qua 21m? dat; ong H, ba L st dung
vuot 4.2m? dat khong nam trong gidy ching nhan quyén sir dung dat, ma lan vao dudng
giao thong khi nao co quan nha nudc c6 tham quyén yéu cau tra lai thi ba D, éng H, ba
L phai tra lai.

6. Ba Tran Thi D, ong Nguyen Van H, ba Lé Thi L ¢ trach nhiém lién hé VOl
co quan nha nudc co tham quyén dé 1am céc thu tuc bién dong, diéu chinh lai gidy
chtng nhan quyén sir dung dat theo quy dinh cua phap luat vé dat dai.

7. V& chi phi cho viéc dinh gia va tham dinh tai cho:

- Budc 6ng Nguyén Vian H, ba Lé Thi L phai tra lai cho ba Tran Thi D sé tién
5.000.000 dong vé chi phi tham dinh, dinh gia tai san.

8. An phi:

Mién toan bd an phi dan sy so thim va phuc thdm cho ba Tran Thi D, dng
Nguyén Vian H, ba Lé Thi L.
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20L%C3%AA%20Th%E1%BB%8B%20L%C3%A0i%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201946%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Nh%C3%A0%20s%E1%BB%91%208,%20ng%C3%B5%2015,%20%C4%91%C6%B0%E1%BB%9Dng%20Phan%20%C4%90%C4%83ng%20L%C6%B0u,%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%208,%20ph%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%93ng%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20D%E1%BA%ADu%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201959%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Nh%C3%A0%20s%E1%BB%91%2010,%20ng%C3%B5%2015,%20%C4%91%C6%B0%E1%BB%9Dng%20Phan%20%C4%90%C4%83ng%20L%C6%B0u,%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%208,%20ph%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%93ng%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20D%E1%BA%ADu%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201959%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Nh%C3%A0%20s%E1%BB%91%2010,%20ng%C3%B5%2015,%20%C4%91%C6%B0%E1%BB%9Dng%20Phan%20%C4%90%C4%83ng%20L%C6%B0u,%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%208,%20ph%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%93ng%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Nguy%E1%BB%85n%20V%C4%83n%20H%C3%A0o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201947
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20L%C3%AA%20Th%E1%BB%8B%20L%C3%A0i%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201946%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Nh%C3%A0%20s%E1%BB%91%208,%20ng%C3%B5%2015,%20%C4%91%C6%B0%E1%BB%9Dng%20Phan%20%C4%90%C4%83ng%20L%C6%B0u,%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%208,%20ph%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%93ng%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh

Ké tir ngay c6 don yéu cau thi hanh an ctia ngudi phai thi hanh an cho dén khi
thi hanh 4n xong khoan tién phai tra, bén phai thi hanh 4n con phai chiu khoan tién 1ai
ctia s6 tién con phai thi hanh 4n theo mirc 14i suit quy dinh tai khoan 2 Piéu 468 Bo
luat Dan su.

Truong hop Ban an dugc thi hanh theo quy dinh tai khodn 2 Luat Thi hanh &n
dan su thi nguoi duoc thi hanh 4n dan sy, ngudi phai thi hanh an dan sy c6 quyén thoa
thuan thi hanh an, quyén yéu cAu thi hanh 4n, ty nguyén thi hanh an hodc bi cudng ché
thi hanh an theo quy dinh tai cac Piéu 6,7 va 9 Luat thi hanh an dan sy, thoi hiéu thi
hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh an dan su.

Ban 4n phuc tham c6 hiéu lyc ké tir ngdy tuyén an (05/12/2023).

Noi nhin : TM. HQOI PONG XET XU PHUC THAM
- VKSND tinh Quang Binh; THAM PHAN - CHU TQA PHIEN TOA
- TAND thanh phd Ddng Héi;

- Chi cuc THADS thanh phé Pong Hoi; (da ky)

- Cac duong su;
- Luu ho so,Toa Dan su, VP.

Nguyén Thai Son
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