TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap - Tu do - Hanh phiic

Ban 4n s6: 18/2019/KDTM-PT
Ngay: 10-01-2019

V/v tranh chap hop dong

giao khoan.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THAH PHO HO CHI MINH

- T phin Hpi dong xét xir phiic tham gom cé:

Tham phdn - Chii toa phién toa: Ba Bui Ngoc Anh
Cdc Tham phdn: Ba Ha Thanh Thuy
Ong Lé Cong Toai

- Pai dién Vién Kiém sdat nhan ddn T phé 1-1‘5 Chi Minh tham gia phién toa:
Ong Tran Hong Long - Kiém sat vién.
- Thir ky phién toa: Ba H6 Thi Kim Oanh
Trong cac ngay 19 thang 11, ngay 18 thang 12 nam 2018 va ngay 10
thang 01 nam 2019, Toa an nhéan déan T pho HO Chi Minh xét xur phuc tham
cong khai vu an thu 1y s6 122/2017/TLPT-KDTM ngay 27 thang 10 ndm 2017
vé tranh chap hop dong giao khoan.

Do ban an dan sy so thim sé 1850/2017/DS-ST ngay 30-8-2017 cua Toa
an nhan dan quan Binh Thanh bi khang céo.
Theo Quyét dinh dwa vu 4n ra xét xir phiic thAm s6 4980/2018/QD-PT
ngay 25 thang 10 nam 2018, gitra cac duong su:
Nguyén don: Ong Tran Xuan T, sinh nim 1949 ‘
Dia chi: 127B3 duong H, Phuong H1, Q.H2, TP.H6 Chi Minh.
Bi don: Cong ty ¢6 phan G ‘
bia chi tru so: 127 dqéng T, Phuong T1, Q. T2, TP.H6 Chi Minh
Dai dién theo iy quyen:
1. Ba Nguyén Thi Minh H, sinh ndm 1955
2. Ba Dinh Thi Thanh H’, sinh nam 1976 ‘
Dia chi: 127 duong T, Phuong T1, Q. T2, TP.H6 Chi Minh
Giay uy quyén s6 78/GUQ-HPQT ngay 10-11-2017
Cac duvong sy déu cé mat.
NOI DUNG VU AN
I) Tém tit ndi dung vu 4n theo ban an so' tham:

1- Nguyén don trinh bay:



Cong ty ¢6 phan G (got tat 1a Cong ty G) duogc thanh lap tir viéc cd phan
hoa Cong ty G thudc Tong cong ty X vao ngay 11-8-2004.

Cong ty G duoc thanh 1ap vao ngay 01-01-2001 co ngudn gbc tir viée doi
tén tir Cong ty B (go1 tat 1a Cong ty B) dugc thanh lap tr ngay 11-4-1998.

Can clr hop dong giao khoan ngay 16-6-2000 giita 6ng Tran Xuin T va
Cong ty B, (6ng T nguyén 1a Doi trudng doi cong trinh 2 thudc Cong ty B) vé
viéc giao khoan thi cong hang muc: Nang cAp mé rong nén mat duong da, via
he, cbéng thoat nudc ciia Cong trinh nang cap md rong dudng Nguyén Hiru
Céanh, 6ng T chu dong va chiu trach nhiém t6 chirc thi cong hang muc da nhan
khoan. Cong ty B sé& tam tmg cho 6ng T s6 tién khong qua 30% gia tri giao
khoan dé thanh toan tién luong cong nhan va mot so loai vat tu do Cong ty B
khong kip cung cap dé dam bao tién do thi cong do Cong ty B ky két véi Chu
dau tu.

Gia tri khoi lugng cong viéc nhan khoan do ong T t6 chuc thuc hién da
dugc nghiém thu va chap nhéan thanh toan 1a 3.885.200.303 dong; s6 tién ong T
phai khau trir tra cho Cong ty G va va cac chi phi Cong ty G giit lai 1a
2.463.891.511 déng. Nhu vay, gia tri thuc hién ctia do1 Cong trinh 2 con lai
dugce Cong ty G xem xét, giai quyét thanh toan sé& 1a: 1.421.308.792 dong.

Mac du 6ng T da nhiéu 1an thong bao va lién hé v0i cac bd phéan nghiép vy,
Ban Giam déc Cong ty G dé dé nghi xem xét giai quyét thanh toan sd tién con
lai cho d61 Cong trinh 2 cua 6ng nhung cac doi lanh dao cua Cong ty G trong
thoi gian qua déu dun day, né tranh trach nhiém khong chiu xem xét giai quyét.

Trong khi do, dé dam bao tién do thi cong khéi lwong nhan khoan ong T da
phai vay muon tién cua ngudi than, ban bé dé bu dip vao chi phi nhan cong, vat
tu trong qua trinh thi cong khi Cong ty khong kip tam tng.

Ong Tran Xuéan T khai kién yéu cau Cong ty G thanh toan:

- Cic khoan tién theo Bdo cao két qua kiém toan sb:
0461/2015/BCTC-KTTV ngay 24-12-2015 do Cong ty TNHH Kiém toan — Tu
van DV (goi tat 1a Cong ty DV) thuc hién. S tién thi cong 1a 792.040.339 dong;
tién 1ai dugc tinh tir ngay 01-01-2002 dén ngay 31-12-2012 (11 nam) la
904.193.251 dong. Ong T dé nghi Toa 4n tinh tiép tién 1ai cua ng goc phat sinh
tir ngdy 01-01-2013 cho dén ngay Toa an xét xur theo 1di suat co ban do Ngan
hang Nha nudc quy dinh.

- Yéu cau Cong ty G thanh toan chi phi kiém toan véi sb tién la
50.000.000 dong, theo bién lai thu sé 150081 ngay 25-4-2015 voi s6 tién la
25.000.000 dong va bién lai thu s6 170045 ngay 29-3-2017 véi sd tién 1a
25.000.000 dong.

2- Pai dién theo 1y quyén ciia bi don trinh bay:

Tir trude thoi diém ngay 16-6-2000 ong Tran Xuén T thyc hién viée thi
cong tai Cong ty theo co ché giao viéc: Thuc thanh, thuc chi. Ttur sau ngay 16-6-
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2000 tro di thi 6ng T thyc hién viéc thi cong theo co ché giao khoan (cdn cu
theo hop ddng giao khoan ngay 16-6-2000 cua Cong ty B nay 1a Céng ty G).
Nhu vay, khéi lugng cong viéc ma ong T thuc hién trong giai doan giao khoan,
Cong ty chua thé quyét toan duoc bai 1y do 1a ong T chua xac dinh duoc gia tri
khdi lugng cong viéc do dang cua ddi Cong trinh 2 véi Cong ty ngay tai thoi
diém chuyén giao phan cong viéc chua giao khoan va giao khoan, cu thé nhu
sau:

- Hang muc dam bao giao thong thi can ctr theo bang xac nhan ngay
03-9-2006 do 6ng Nguyén Céng M — Truéng phong Ké hoach kinh doanh tai
thoi diém nam 2006 dd ghi “do hang muc nay khéng c6 trong hd so du thau nén
chi ghi nhé, khi cong trinh dugc quyét toan s& xem xét giai quyét”. Do ddy méi
chi 13 s& xem xét giai quyét do d6 chwa ¢ co sé dé thuc hién thanh toan.

- S6 tién ca nhan 6ng T cho d6i Cong trinh 7 thué xe lu 3 banh va xe
lu con dé lu 1& vao thoi diém thang 8-2000 dén thang 10-2001: Cén cr theo gidy
dé nghi thanh toan ma éng T trinh vao thoi diém thang 01-2007 thi d3 thong qua
cac phong xem xét nhitng hd so d6 khong hoi du cac yéu 6 phap Iy vé mat tai
chinh (do ching tir khong hop 18) nén khong duoce Cong ty giai quyét.

- Bang thanh toén khdi luong dot 4 da dwoc Phong Ké hoach kinh
doanh ki€ém tra ngay 21-8-2001 nhung chua duoc Phong Ky thuat chat lugng va
Phong Tai chinh ké toan cua Cong ty xadc nhan nén khéng hop 1€.

- Bién ban thanh toan khoan nim 2006 (khong c6 sb va khéng co
ngay, thang) cua ong T ciing khong c6 chit ky xac nhan ctia Phong K§ thuét cht
lwong, Phong Ké toan va chua dugc Ban Giam ddc Cong ty duyét.

- To trinh d& nghi thanh toan khdi lugng thi cong hoan T dot 5 cua
ong T khong c6 chit ky cua Phong K¥ thuét chat lugng ciia Cong ty.

- Bién ban nghiém thu dot cudi tuyén nit giao dau cau Sai Gon ciing
khong c6 chit ky cua tu van giam sat, tu van thiét ké va chit ky cua chu dau tu.

Do c6ng trinh nay day dua kéo dai dén nay dd hon 10 nidm, cac can bd phu
trach thoi diém d6 cia chu du tu va cac ban nganh lién quan di nghi viéce, nén
cac can bd tiép quan sau nay chua ai ky nghiém thu céng trinh dé dua vao su
dung, vi vdy ma cong trinh cling chua duoc kiém toan duyét quyét toan. Chinh
vi thé ma cho dén nay chu dau tu 1a Cong ty san xuat — kinh doanh — thuong mai
— dich vu XNK TN xung phong Thanh phd H6 Chi Minh chua giai quyet thanh
quyét toan cong trinh cho nha thau chinh la Tong cong ty X do d6 Tong cong ty
X ciing chua ¢ co s¢ dé giai quyét thanh quyét toan cho Cong ty G.

Tt nhiing 1y do néu trén, Cong ty G cho rang viée khiéu kién cua ong Trﬁl‘q
Xuén T la khong c6 co s6. Cong ty G d€ nghi 6ng Tran Xuan T cung céap cac hd
so ¢O du co s chiing minh gia tri khoi lugng doi Cong trinh 2 da thuc hién.

IT) Quyét dinh ciia ban an so’ thim:

1. Chdp nhén yéu cau ciia nguyén don:



Chap nhén yéu céuq khot kién cua nguyén don la ong Tran Xuan T vé viée
doi bi don la Cong ty c6 phan G phai tra so tién la 1.369.774.423 dong. Trong
do: tién von la 792.040.339 dong va 50% tién 1ai phat sinh tir 01-01-2002 dén
ngay 23-8-2017 1a 577.734.024 dong.

Budc Cong ty CP G phai tra cho 6ng T véi sd tién 1a 1.369.774.423 dong
trong thot han 1a 06 thang tinh tir ngay an c6 hiéu luc phép luat.

Budc Cong ty CP G phai tra cho ong T 50.000.000 ddng chi phi kiém toan
theo quy dinh phap luat.

Thanh toan mot 1an ngay sau khi ban an ¢6 hiéu lyc phap luat. Thi hanh an
tai Chi cuc Thi hanh an dan sy c6 tham quyén.

Ban 4n so tham con tuyén trach nhiém chiu 4n phi va quyén khang cdo cta

cac duong su.

I1I) Khéng c4o0: Bi don khang cdo toan bo ban an so tham

IV) Tai phién toa phiic thim:

1 - Bi don trinh bay:

Toa 4n cip so tham di cin ci vao Béo cdo két qua_ kiém toan §6
0461/2015/BCTC-KTTV ngay 24-12-2015 do Cong ty TNHH ki€ém toan- tu van
DV thyuc hién dé lam co s& xet xu. Trude ngay xét xur so tham, cong ty khong
nhén duogc Bdo cao két qua kiém toan nén khong biét d€ c6 y kién phan bac. Sau
khi toa an cap so tham tuyén xu, cong ty da xem xet ky van ban nay va nhan
thay: Kiém toan chu yéu da can ctr vao cac van ban do 6ng T cung cép, phan 1on
cac van ban do 6ng T tu lap, khong c6 hodc c6 nhung khong day du chir ky va
con dau xac nhén cua cac bo phan chirc nang, gom: Bang gia tri thuc hi¢n cua
doi cong trinh 2, Bang tong hop nghiém thu thanh toan nén khoéng du co s¢ phap
ly dé duge chap nhan. Cong ty da truc tiép lam viéc voi Cong ty TNHH kiém
toan- tu van BV, ho da khong the tra 161 chat van cua Cong ty G va cho rang keét
qua kiém toan chi dung dé tham khao.

Quyét dinh cua Ban an so thé;n can ctr vao két qua kiém toan la khong
chinh xac, khong cong bang va thiéu khach quan. Cong ty G y€u céu Toa an
nhéan dan Thanh ph6 H6 Chi Minh xem x¢ét lai Ban an trén co s6 kiém tra ho so
kiém toan, giam trtr 461 véi mot s6 hang muc cu thé nhu sau:

1/ Giam trir khéi lugng nghiém thu ngay 28-9-2000 la: 312.109.781 dong

- Thi cong nén ha bang soi d6 : 27,0523 m3 x 1.100.918 & = 29.863.333 d

- Cung cip s6i do: 3.008,36 m3 x 45.200 d =135.977.872 d

- Thi cong d4 cap phdi ting 16p 15cm:

9,438.700 m3 x 15.496.686,64 = 146.268.576 d

*Ly do giam trir : Bién ban nghiém thu cong trinh ngay 28-09-2000 la khoi
lugng thi cong dot 3, cong ty chua khoan va nam trong phan viéc doi 7 thi cong.
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Theo ong T, D61 2 thi cong mot s6 hang muc nhung lai nho 6ng Th Bdi 7
nghiém thu ho. Nhu vay, vé nguyén tic, gia tri khdi lwong nghiém thu thanh
toan thudc vé Doi 7. Trong phiéu kiém tra khdi lugng thi cong ctia Doi 7, ong T
d3 bd sung phan viét tay va ghi nhan phan do D¢i 2 thi cong 1a khong hop 1.
Ong Th di ky xac nhan phan chia khéi lugng cho Doi 2 va éng Gi chi xac nhan
dung vé sb hoc nén khong co gia tri ding dé nghiém thu thanh toan. Ong T da
viét gidy nhd ¢6 Y thu ho tién tir Doi 7. Do khong c6 Bién ban xac nhan khéi
lugng da thuc hién, gia tri kh01 lugng nho ¢0 Y thanh toan khong khop voi sO
licu nghiém thu, khong co gidy 0y quyén nhén tién cua ong Th nén Cong ty
khong thé trir tién ctia Doi 7 ong Th gitp ong T. Cong ty dd yéu cau ong T truc
tiép nhan tién san luong tir 6ng Th (néu c6). Cong ty G khong cé trach nhiém
thanh toan khoan tién trén cho 6ng T

2/ Giam tru khéi luong nghiém thu dot 7 ngay 04-12-2001 1a: 15.309.004
dong.

Trat mdi ndi: Xac nhan khéi luong thuc hién 1a 0,05 m2 x 16.513 d/m” =
826d nhung Béang gié tri thyc hién ghi nhan 1a 2,5 m® x 16.513 m’ = 41.283d.
Gia tri chénh léch can phai giam trur 1a: 40.457 dong.

- Giéng cac loai: Trong bang tinh khdi lugng thi cong cua doi 6ng T khong
c6 hang muc nay vi tai Bién ban nghiém thu cong trinh ngay 14-12-2001 c6 ghi
nhan: “Dé lai phan kh01 lwong tir hang muc (15) dén hang muc (22) cua giéng.
Pay 1a hang muc can thyc hién cing lic véi viée hoan thién”. Vi vay yéu cau
giam trir gia tri khdi luong ciia hang muc nay 1a 15.268.547 dong.

_3) Giam trur khdi lwong nghiém thu dot 8 ngay 10-11-2001 13: 181.427.990
dong:

Bién ban nghiém thu thanh toan dgt 8 ngay 10-11-2001 va bang thanh
todn ngay 21-01-2002 ghi nhan gia tri san luqng‘ thuc hién va gié tri san luong
dugc thanh toan cua cong ty G 1a 561.085.746 dong. Ong T khong c6 bang xac
nhan khéi lugng thi cong cua ddi 2, khong c6 bang phan khai gia tri san lugng
ting doi. V& nguyén tic, ong T khong ching minh duge viée doi 2 c6 tham gia
thi cong nén Cong ty G khong c6 co s¢ dé thanh toan. Ong T khai bao d6i 2 1am
tat ca san lugng trén la khong ding.

Trén thuc té khi xem bién ban nghiém thu, 6ng T cling tu xac dinh va loai
tror hang muc khong 1am va nhimg khoan myc ong T khong dugc cong ty giao
khoén lién quan dén hang muc bé tong nhu ndéng va hang muc phat sinh. Cu thé:

- Giam trir gia tri khéi luong ong T khong 1am 1a: 62.525.891 dong;
-Giam trr gia tri ‘khéi luong khong giao khoan cho d6i ong T la
102.772.429 dong. Bao gom:
+ Pap dat bon hoa tiéu dao (trang 4 phan khdi lwong phat sinh muyc 8
tuong Gmg vo1 myc 11 trong bang thanh toan ngay 21-01-2002 la 83.569.434
dong.



+ Cac hang muyc lam mat duong cung cap dap dat giai phan cach
(trang 4 phan khoi lwong phat sinh myuc 9 tuong tng v6i muc 12 trong bang
thanh toan ngay 21-01-2002 1a 7.425.513 dong.

+ Cén d4 cap phf}i timg 16p 15c¢m (trang 1 phan két cdu 4o dudng muc
4 twong Gmg vo1 muc 3 phén tai lap mat duong trong bang thanh toan ngay 21-
01-2002 1a 11.777.482 dong.

Giam trir gia tri khéi luong dam bao gia tri khong dugc thanh toa:
16.129.670 dong.

+ Cung cip cat nén (trang 4 phan khdi lwong dam bao gia tri muc 2
tuong Umg vo1 phan tai 18p mat duong muc 2 trong bang thanh toan ngay 21-01-
2002 1a 102.480m” * 36.420d/m’ = 3.732.322 dong.

+ Can da cap phdi timg 16p 15cm (trang 4 phan khéi lugng dam bao
gia tri myc 3 tuong ng voi phan tai 1ap mat duong muyc 3 trong bang thanh toan
ngay 21-01-2002: 80.000m’ * 154.966,86 ¢/m’ = 12.397.349 dong.

Gia tri con lai sau khi giam trir 6ng T phai chimg minh bang ho so phép 1y
(nghiém thu cac hang muc cua ddi 2) thi mé1 dugce chap nhan.
Téng gia tri yéu cau giam trir: 508.846.773 dong.

‘ Gia tri khéi lugng 6ng T dugc hudng (tam tinh ca dot 8): 2.694.397.564
dong (3.203.244.337 d — 508.846.773 Q).

Céc khoan ddi 2 bi can trr: 2.465.997.959 dong
- Tién vat tu cung cap: 921.595.744 dong
- Céc khoan tam tng ban dau: 696.000.000 dong
- Lai vay von tam tng thi cong 41.852.267 dong
- Chi phi khau hao thiét bi cong ty (thué 02 xe): 60.843.143 ddng
- Chi phi tién lwong can bd cong nhan vién doi 2: 152.939.343 dong
- Chi phi quan 1y diéu hanh (thu 15%): 404.159.634 dong
- Thu 7% do khéng quyét toan thué (10%): 188.607.829 dong
- Khoan tién tam giit bao hanh (10%): 269.439.756 dong
Téng s6 tién d6i 2 con duoc huong la: - 41.040.151 dong.

Cong ty G da nhiéu lan moi ong T dén dé dbi chiéu gia tri cong ng nhung
do gia tri san lugng dugce chap nhén thanh toan it hon phan d3 tam ing cua cong
ty nén ong T khong dén dé ddi chiéu. Do su ¢ ham chui VT nén dén thoi diém
nay cong ty G van chwa duoc xac nhan hét bao hanh va quyét toan duy 4n.

Pé nghi hoi dong xét xir chap nhan khang céo cua cong ty G.

2- Nguyén don trinh bay:



Khéi lugng cac hang muc thi cong da thuc hién dugc Cong ty TNHH kiém
toan-tu van DV tién hanh kiém toan trén co s¢ ho so do éng T cung cip. Ong T
chap nhan két qua kiém toan. Ban 4n so tham ciing xac dinh gia tri tién thi cong
ong T con dugce nhan va ldi phat sinh theo két qua kiém toan va ong T khong
khang cao ban an so tham.

1) Ong T gidi trinh cac hang myc thi cong cin ctt Bing gid tri thwc hién
cua dpi cong trinh 2 (khodn) trong két qua ki€m toan nhu sau:

1.1) V& khdi lugng Doi 2 thi cong, Doi 7 nghiém thu. Khoi luong thi cong
duoc phan chia, gobm: Thi cong nén ha bang soi do la 27,0523m3; Cung cép soi
do 1a 3.008,3600; Thi cong da cap phdi tung 16p 15cm 1a 9.4387m3, can cu:

- Bang phan chia khéi luong nghiém thu dot ngay 05-12-2000, dugc lap
ngay 05-10-2006; Bang phan chia khdi luong nghiém thu dot ngay 26-4-2001,
duoc 1ap ngay 05-10-2006. Trong Bang phan chia khéi luong nghiém thu déu co
chit ky cua 6ng T va dng Th.

Do 6ng Th nghiém thu va lam ho so guyét toan véi Cong ty G nén ong T
khong cung cap duoc ho so nay. Toan bd ho so chi ¢6 6ng Th va Cong ty G gitr.

1.2) Vé khoi lugng dot 5 theo Bién ban nghiém thu cong trinh ngay 20-4-
2001. Cac bén da thong nhat khoi lugng dot 5 ¢ gia tri 14 2.035.987.818 dong.

1.3) V& khéi luong dot 7 theo Bién ban nghiém thu ngay 04-12-2001:

- Trat mbi cong (phan dudng) trong bién ban kiém toan ghi 2,5m’, thuc té
ong T chi lam 0,05m’.

- Giéng cac loai: Nguyén don khong yéu cau Toa an xem xet, giai quyét
muc nay. Trong bién ban ngay 04-12-2001, dai dién thi€t k&€ c6 ghi chu s&
nghiém thu sau (Bang xac nhan khoi luong ngay 09-4-2001).

1.4) Vé khéi luong dot 8 theo Bién ban nghiém thu cong trinh ngay 10-11-
2001 nhu sau:

- P4 dam kep vita: Trong Bién ban nghiém thu cong trinh (phan dudng) c6
muc 102,1 m’ + 53,48 m” = 155,580 m’

- Bé tong giéng, tAm dan da 1x2 M200, Trong Bién ban nghiém thu cong
trinh (phan cong) ghi: BE tong da 1x2 la 9,09m’; Khi lwgng bé tong M200 tdm
dan ddy ranh 1a 3,26m3, tong cong 1a 12,35 m’

Mot s6 muyc 6ng T yéu cau dugc thanh toan 13 phat sinh, khong phai duoc
giao theo hop dong giao khoan.

2) Cac khoan ong T xac nhan phai khau trir cho Cong ty G, gom:

- Céc khoan tam trng ban déu: 696.000.000 dong
- Gia tri vat tu G cung cip: 921.595.744 dong
- Lii vay von tam tng thi cong: 41.852.267 ddng



- Chi phi khau hao thiét bi thué 2 xe: 60.843.143 dong

- Cong ty chi tién luong cho CBCNV ddi 2: 152.939.342 dong

- Thu 15% chi phi qua Iy diéu hanh: 404.159.634 dong

3) Cac khoan ong T khong chap nhan theo tinh toan ctia Cong ty G, gom:

- Thu 7% do khong quyét toan thué, vi ong T da nop hét héa don cho Cong

ty G. Trong héa don déu ghi tén 6ng T dé cong ty quyét toan. Ong T khong cung
cap dugc chung cur da giao bao nhiéu hoa don cho Cong ty G.

- Cong ty G phai tra tién bao hanh 10% cho 6ng T vi da hét thoi han bao
hanh

V- Y kién ciia dai dién Vién kiém sat nhan dan T phd H6 Chi Minh:

Ve to tung:

Héi déng x¢ét xu, thu ky phjén toa da thyc hién ding nhiém vy, quyén han,
Hoi dong xét xur dung thanh phan va phién toa thuce hién ding trinh ty, thu tuc
theo qui dinh cua Bo luat t6 tung dan sy nam 2015.

Céac duong su sy chap hanh dung qui dinh ctia Bo luat t6 tung dan sy 2015.

Xét noi dung khang cao:

Tai phién toa phiic tham, hai bén x4c nhan: Hién tai cong trinh xay dung

trén chua dugc thyc hién quyét toan do co6 phat sinh hu hong nén Chu dau tu,
Téng cong ty X van chua thanh toan tién bao hanh cong trinh.

Theo hop dong giao khoan thi Cong ty G chua thé thanh toan cho 6ng T.
Truong hop téng thau thanh toan s tién nay cho Cong ty G thi 6ng T ¢o quyén
kién yéu cau Cong ty G thanh toan lai cho dng sb tién trén.

Péi véi cac hang muc: Trat mdi ndi, giéng cac loai dugc ghi nhén trong
dot nghiém thu dot 7 ngay 04-12-2001, da ghi la dé nghiém thu sau nén khong
duogc tinh 1a nghiém thu trong dot 7.

Khéi luong nghiém thu dot 8 ngay 10-11-2001: Trong d6 c6 khéi luong
khong lam va nhitng muc khong c6 trong hop dong giao khoan, do d6 khong co
co s& dé thanh toan cho ong T.

Péi voi yéu cau khang cdo doi trir 7% trén tong sd khéi luong thi cong (da
trir di phan 6ng T cung cip duoc héa don ching tir hop 18) 1a do 6ng T khong
thue hién nghia vu cung cap duoc hoa don theo hop dong giao khoan 1a ¢ co
s& dé chip nhan.

bé nghi Ho1 déng xét xtt can ctr Khoan 2 Piéu 308 Bo luat to tung dan su
2015; stra mot phan ban 4n dan sy so thdm s6 1850/2017/DS-ST ngay 30-8-
2017 ctia Toa an nhan dan quan Binh Thanh.

NHAN PINH CUA TOA AN:



Sau khi nghién cuu cac tai liéu co trong hé so vu an duoc tham tra tai
phién toa; nghe v kién tranh ludn cia cdc dwong suw; nghe ¥ kién cia Pai dién
Vién kiém sat nhan ddan Thanh phé Ho Chi Minh vé viéc tudn theo phdp ludt
trong qud trinh gidi quyét vu dn dan sy ¢ giai doan phiic tham, Hi dong xét xir
nhan dinh:

[1] - Pon khang cao ctia Cong ty c¢b phan G ndp cho Toa an trong thot han
qui dinh cua phép luat nén dugc xem xét theo trinh ty phic tham.

[2] — Xem xét noi dung khang cdo:

Ban 4n so thAm can ct cac hang muc thi cong ma 6ng T da thyc hién theo
Béo cao két qua kiém toan sb 0461/2015/BCTC-KTTV ngay 24-12-2015 do
Cong ty TNHH kiém toén — tu van DV thuc hién véi s6 tién thi cong dugce tinh
1a 792.040.339 dong.

Xem x¢t Bang gia tri thyc hién cua do1 cong trinh 2 (khoan) thi thay khéi
lugng ma 6ng T xac dinh da thi cong gom: Khoi luong doi 2 thi cong doi 7
nghiém thu; Khoi lvong dot 5, dot 7 va dot 8, Hoi dong xét xur nhan thay:

2.1) Ve Khéi lwong doi 2 thi cong doi 7 nghiém thu co gia tri la
312.109.781 dong:

Ong T trinh bay day 1a khéi lwong ddi 2 nhan tir doi 7 va xac dinh gitra
ong T va 6ng Th (d6i trudng doi 7) da 1ap bang phan chia khoéi lugong nghiém
thu.

Thuc té, 6ng Th 1a ngudi nghiém thu khéi lugng nay va lam ho so quyét
todn vo1 Cong ty G nén trinh bay ctua bi don x4c dinh day 1a khoi luong dugc
Cong ty G giao cho doi1 7 va doi 7 giao lai cho doi 2 1a ¢6 can cu.

Nhu vy, viéc d6i chiéu khdi lvgng va quyét toan d6i voi nhitng hang muc
nay phai Qu’qc thuc hién gitra déi 2 va doi 7, khong phai la nghia vu cua bi don
nén yéu cau cua ong T doi Cong ty G phai thanh toan gia tri cho cac khoi lugng
cong viéc nay la khong c6 co s¢ dugce chap nhan.

Khang céo cua bj don dbi voi ndi dung nay duoc chip nhén.

2.2) V& Khéi lwong dot 5 ¢6 gia trj 12 2.035.987.818 dong da dugc cac bén
xac nhan nén H)1 dong xét xur ghi nhan gia tri khoi lugng ma ong T da thi cong
nay.

2.3) Vé khéi luong dot 7 co gié tri 1a 15.309.004 dong:

- Tai phién toa phuc tham, cac bén xac nhan hang myc trat mdi C(f)ﬂg ong
T chi thuc hién 0,05m2, tri gia 826 dong, khong phai 1a 2,5 m2 nhu kiém toan
xac dinh. Nhu vay, gia tri chénh léch giam trur 1a 40.457 dong.

- Tai phién toa phiic tham, cac bén cliing xac nhan hang muc giéng cac loai
duoc ghi trong Bién ban nghiém thu cong trinh ngay 14-12-2001 gém cac hang

muc tir 15 dén 22 khong dugce tinh vi dy 1a cac hang muc can thuc hién cung
Itc voi viée hoan thién; két qua kiém toan 1a chua chinh x4c.



~ Nhu vay, Khéi lugng dot 7 duge cc bén xac dinh ¢6 gid tri 1a 826 dong,
sO tién giam trur 1a 15.268.547 dong.

2.3) Vé khéi luong dot 8 co gid tri 1a 181.427.990 dong:

- Cac hang muc c6 gia tri 62.525.891 ddng, gom: Két cau 4o duong; Pa
dam kep vira M100 b6 via chit L va chir nhat thé hién trong Bién ban nghiém
thu cong trinh ngay 10-11-2001 tuong ung trong bang thanh toan ngay 21-01-
2002 d3 duge nhitng nguoi cd tham quyén xac nhan.

Cong ty G trinh bay 6ng T khuyén chir “0” l1a khong lam nhung khong
duogc ong T xac nhan 101 trinh bay nay. Theo ching ctr thi hang muc nay déi 2
da thyc hién xong va dugc nhitng ngudi ¢6 thdm quyén nghiém thu, da duoc
Cong ty G xdac nhén trong Bang thanh toan nén trinh bay cua Cong ty G cho
rang ong T khong thi cong cac hang muc nay va yéu cau dugce giam tru la
khong phu hop ching cir nén yéu cau khang céo nay khéng duge chip nhan.

- Cac hang muc c6 gia tri 102.772.429 dgng, gom: Dép dit bon hoa tiéu
dao; Cung cap dat dap giai phan cach; Can da cap phoi ting 16p 15cm

Day la cac khél lugng Cong ty G trinh bay khong giao khodn cho ong T va
ong T khong cung cap dugc chimg minh cac hang myc nay dugc Cong ty G giao
khoan nén 6ng T khong c6 can ctr o1 dugc thanh todn gia tri khoi lugng nay.

Nhu vdy, yéu cau khang céo nay cua bj don dugc chap nhan.

- Qéc hang muc dam béo g,iao thong co gia tri 1a 16.129.670 déng, gém:
Cung cap cat nén; Can da cap phoi ting 16p 15cm.

Khi thyc hién cac hang muc duoc giao khoan thi ddi 6ng T phai thuc hién
cac hang myc giao thong dé phuc vu cho thi cong va dugc tinh trong cac hang
muc thi cong nén 6ng T tach riéng ra dé tinh 1a khong dugc chap nhan.

Vi vay, chap nhan yéu cau khang cao nay ctia bi don

2.4) Theg cac ndi dung nhan dinh :crén thi giqé tri cac hang muc 6ng T thi
cong duoc chap nhan 12 2.756.963.910 dong, cu thé:

3.203.244. 337dong (két qua kiém toan) — 446.280.427 ddng (cac hang muc
khong dugc chap nhan trong két qua kiém toan gém: 312.109.781 + 15.268.547
ddng + 102.772.429 dong + 16.129.670 dong)

2.5) vé cac khoan giam trir vao gi tri doi 2 thi cong dugc 6ng T va Cong
ty G xac nhan nhu sau:

- Gi4 tri vat tu Cong ty G cung cap cho 6ng T: 921.595.744 ddng

- Ong T tam tng ctia Cong ty G: 696.000.000 dong

- Lai vay von tam tng thi cong: 41.852.267 dong
- Khéu hao thiét b ctia cong ty: 60.843.143 dong
- Cong ty chi tién luong cho doi 2: 152.939.342 dong
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- Chi phi quan 1y diéu hanh 15%: 404.159.634 dong
Téng cong gia tri giam trur: 2.277.390.130 dong

2.6) - V& viéc Cong ty G thu 7% do dng T khong ndp chimg tir dé quyet
toan thue:

Piéu 3.5 trong Hop dong giao khoan cac bén qui dinh: Don vi ¢o trach
nhi¢m quyét toan cac khoan thue (phan gia tri don vi thyc hién) voi phong tai
chinh ke toan Cong ty.

Trong Gidy dé nghi thanh toan cua ong T ngay 15-8-2005, 6ng T xac dinh
nghia vu nop 7% thué néu khong cung cap duogc ching tir thanh toan hop 18

Tai phién toa phiic thim, ong T khong cung cip dugc ching clir chimg
minh da n¢p hoa don, chimg tir theo qui dinh cho phong tai chinh ké toan cua
cong ty ma chi dua ra mét sO chung tir mua vat tu gom phleu thu va mot s6 hoa
don gia trj gia ting c6 gia tri duoc khau trir 14 27.272.800 dong.

Nhu véy, 6ng T con phai nop cho Cong ty G khoan thué 7% la
161.335.029 dong.

2.7) V& khoan tién bao hanh 10% 6ng T yéu cau Cong ty G tra:

Diéu 3.2.1 cac bén thoa thuan: Kinh phi bdo hanh hodc kinh phi do chii

dau tw gitt lai chwa thanh todn hét. Khi chi dau tw hoan trd lai, Cong ty sé
thanh toan cho don vi bang 85% gia tri.

Ong T va Cong ty G déu xac nhan hién nay con mot sd hang muc thi cong
cha dau tu chua quyét toan, thanh toan nén tién bao hanh cta cong trinh ciing
chua duoc chu dau tu tra.

Nhu vay, ong T c6 quyén doi Cong ty G sd tién bao hanh 10% trén gid tri
cac hang muc thi céng dugce chdp nhan (2.756.963.910 dong) khi chu dau tu
thanh toan cho Cong ty G.

2.8) V& xac dinh sb tién ong T dugc thanh toan va 1ai phat cham thanh
toan:

Can dbi cac khoan tién 6ng T dugc hudong va cac khoan phai trir lai cho
Cong ty G nhu sau:

2.756.963.910 dong - (2.277.390.130 déng + 161.335.029 dong +
275.696.391 ddng) = 42.542.360 ddng

Nhu vay, Cong ty G con phai thanh toan cho ong T 42.542.360 dong.

Cong trinh dua vao st dung tir ngay 01-01-2002 nén cin ctr thoa thuan vé
diéu khoan thanh toan trong hop dong, Hoi dong xét xir nhan thdy ong T yéu
cau duoc tinh 131 phat cham thanh toan tir ngay 01-01-2002 dén ngay xét xir so
tham 30-8-2017 (5.720 ngay) theo mirc 14i suat co ban do Ngan hang Nha nudc
qui dinh 1a ¢6 can ct dugc chép nhan.
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Mirc 13i suat co ban do Ngan hang Nha nudc qui dinh vao thoi diém xét
xur dugc qui dinh 1a 9%/nam theo Quyét dinh s6 2868/QD-NHNN ngay 01-12-
2010. Nhu vay, 1ai phat cham thanh toan dugc tinh nhu sau:

42.542.360 dong x 9%/niam x 5.720 ngay = 60.835.574 dong
2.9) V& chi phi kiém toan:

Can ct ho so do 6ng T cung cap, co quan kiém toan di c6 Bao cdo két qua
kiém toan s6 0461/2015/BCTC-KTTV ngay 24-12-2015. Vi mét s6 hang myc
trong két qua kiém toan dugc cac bén xac nhan 1a chua chinh xac nén éng T
cling phai chiu trach nhiém vé hd so kiém toan nén ciing phai chiu mét nira chi
phi kiém toan.

Do d6, chi phi kiém toan 50.000.000 déng, Cong ty G va ong T, mdi bén
chiu 50%.

[3] Vé an phi:
- An phi kinh doanh thuong mai so tham:

Cong ty c¢6 phan G phai chiu an phi trén s6 tién phai tra cho ong Tran
Xuan T

Ong Tran Xuan T phai chiu 4n phi trén yéu cau khong duoc chap nhén.

- An phi kinh doanh thwong mai phiic tham: Do sua ban an so tham nén
duong su khang cao khong phai chiu an phi phic tham.
_ [4] Y kién cuia dai dién Vién kiém sat nhan dan Thanh pho Ho Chi Minh
dé nghi stra ban an so tham 1a c6 can ctr duoc chap nhan.
Vi cac lé trén,
Can cir Khoan 2 Diéu 308 Bé ludt t6 tung dan sw 2015,

QUYET PINH:

I. Chap nhan mot phan khang céo cua Cong ty c¢d phan G;
Stra ban 4n so thdm nhu sau:
1) Chép nhan mot phan yéu cau khoi kién cua 6ng Tran Xuan T:

Cong ty cd p‘hﬁn G c6 trach nhiém thanh toan cho 6ng Tran Xuan T sé tién
la 103.377.934 dong (mot tram I¢ ba triéu ba tram bay muoi bay ngan chin tram
ba muoi bon dong), gom:

- Tién thi cong cong trinh 1 42.542.360 dong;
- Lai phat chdm thanh toan 1a 60.835.574 dong

2) Khong chap nhan yéu ciu ctia ong Tran Xuan T doi Cong ty ¢6 phan G
thanh toan so tién thi cong va 1i phat sinh 1 1.266.396.489 dong.
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3) Cong ty‘cé phan G phai tra cho 6ng Tran Xuan T 50% chi phi kiém toan
1a 25.000.000 dong.

Ké tir ngay ban an c6 hiéu lyc phap luat va nguoi ¢ quyén thi hanh an c6
don yéu cau thi hanh an, néu bén phai thi hanh an chua thi hanh thi hang thang,
con phai chiu tién 14i theo mtc 13i suit no qua han trung binh trén thi truong tai
thoi diém thanh toan, twong g vai so tién va thoi gian cham thi hanh an.

II. V& 4n phi:
- An phi kinh doanh thirong mai so tham:
Cong ty co phan G phai chiu an phi so tham 1a 5.169.000 dong;

Ong Tran Xuan T phai chiu an phi so tham 1 49.992.000 ddng, duoc trir
vao tam Gmg an phi d3 nop 48.974.363 ddng theo Bién lai thu tam tGng an phi, 18
phi Toa an s AH/2011/03400 ngay 15-8-2012 ctia Chi cuc Thi hanh 4n dan su
quan Binh Thanh, 6ng Tran Xuén T con phai ndp thém 1.017.637 dong.

- An phi kinh doanh thirong mai phiic tham:

Cong ty ) phén G dugc nhan lai tam Ung an phi phuc tham da nop la
300.000 dong theo Bién lai thu tam Gng 4an phi, 1&¢ phi Toa 4an s6
AA/2017/0002894 ngay 13-9-2017 va 1.700.000 dong theo Bién lai thu tam tng
an phi, 1¢ phi Toa 4an s6 AA/2017/0003186 ngay 25-10-2017 ciia Chi cyc Thi
hanh 4n Dan sy quan Binh Thanh.

Vi¢c thi hanh 4n dugc thuc hién tai co quan Thi hanh an dan sy co tham
quyeén.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh an dan
su c6 quyén théa thuan Thi hanh 4n, quyén yéu cau thi hanh an, tu nguyén thi
hanh 4n hodc bi cudng ché thi hanh 4n theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9
Luat Thi hanh an dan sy; Thoi hi€u thi hanh an duogc thyc hién theo quy dinh tai
Diéu 30 Luét thi hanh 4n dan sy stra ddi bd sung nam 2014.

An phiic tham c6 hiéu lwc thi hanh ngay.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM
- TAND TC; THAM PHAN — CHU TQA PHIEN TOA
- TAND cép cao tai TP HCM;

- VKSND cip cao tai TP.HCM;

- VKSND TP.HCM,;

- TAND quan Binh Thanh;

- Chi cyc THADS quan Binh Thanh;
- Cuc THADS TP.H6 Chi Minh;

- Cac duong su;

- Luu VT, hd so (Oanh). Bii Ngoc Anh
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