TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI HA NOI Poc 1ap - Tu do - Hanh phiic

Ban 4n s: 724/2018/HSPT
Ngay 09/11/2018

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI HA NOI
Thanh phan Hoi dong xét xtr phiic thim gdm co:
- Tham phan - Chu toa phién tda: Ong Ngd Hong Phic;
- Cac Tham phan: + Ong Nguyén Purc Nhan;
+ Ba Nguyén Thi Minh Thu.

- Thu ky phién toa: Ba Pham Thi Thanh Nga, Thu ky ctia Toa 4n nhan dan
cap cao tai Ha Noi.

- Pai dién Vién kiém sat nhan dan cap cao tai Ha Noi tham gia phién toa: Ba
Tran Thi Thanh Thiy - Kiém sat vién cao cap.

Ngay 09 thang 11 nam 2018, tai tru s& Toa an nhan dan cap cao tai Ha
No61, mé phién toa cong khai xét xir phuc thAm vu 4n hinh sy da duge Thu ly $6
811/2017/HSPT ngay 26/10/2017 d6i véi bi cdo Nguyén Thi H1 va mot sb bi cao
khac trong vu an do c6 khang cdo cta cac bi cdo dbi v&i Ban an hinh sy so thim
s0 27/2017/HSST ngay 15/9/2017 ctia Toa an nhan tinh Hai Duong.

* Cac bi cao ¢6 khang cao:

1. Nguyén Thi H1, sinh nim 1986; noi diang ky ho khau thuong tri va
chd & tai s6 nha 58 Lé VQ, khu 14, phuong NC, thanh phé HD, tinh Hai Duong;
nghé nghiép: nhan vién véan phong; trinh d¢ van hoa pho thong: 16p 12/12; con
ong Nguyen Thanh L va ba Tiéu Thi T; chong 1a Bui Hitu S va c6 02 con; tién
an, tién sy: khong; bi cdo tai ngoai; c6 mat tai phién toa.

2. Lé Thi L, sinh nam 1982; noi dang ky ho khau thuong tra va chd ¢ tai
thon CN, x4 TT, huyén TH, tinh Hai Duwong; nghé nghiép: nhan vién van phong;
trinh d0 van hod phd thong: 16p 12/12; con dng Lé Van Ng va ba Nguyén Thi
M; chéng la Lé Van Th va ¢6 02 con; tién an, tién sy: khong; bi tam giam tur
ngay 27/01/2016 dén 01/7/2016; hién tai ngoai; c6 mat tai phién toa.

3. Nguyén Thi H2, sinh nim 1993; noi ding ky ho khau thuong tra va
chd & tai thon CT, xa TT, huyén TH, tinh Hai Duong; nghé nghi¢p: cong nhan;
trinh d6 vin hoa phd thong: 16p 09/12; bb dé khong rd, me dé 13 ba Nguyén Thi
B; chéng 1a Nguyén Vin V va co 02 con; tién an, tién su: khong; bi céo tai
ngoai; c6 mat tai phién toa.

Ngoai ra, trong vu an nay con c6 cac bi cdo khac; nguyén don dan su;
ngudi cd quyén loi, nghia vu lién quan khong khang céo, khong bi khang céo va
khong bi khang nghi.

* Luat su bao chita bao vé quyén loi cho cac bi cao: Ong Nguyén Quang
T2, Luat su cia Van phong luat su BS va Cong sy thudc Poan luat su thanh phé
Ha Noi bao chira bao cho ca ba bi cdo; c6 mat tai phién toa.



TOM TAT NOI DUNG VU AN:

Theo ban an hinh sy so tham, ndi dung vu an duoc tom tit nhu sau:

Cong ty trach nhiém hitu han may miac Mk Viét Nam (sau day goi tat 1a
Cong ty Mk) 1a cong ty 100% von nude ngoai (Pai Loan) ¢6 tru sd chinh dong
tai xa TH, huyén TH, tinh Hai Duong.

Trong khoang thdi gian tir thang 6/2013 dén thang 9/2015, Nguyén Thi P
lam vi¢c tai by phan nhan su thuoc Cong ty Mk, voi cong viée chinh dugc phan
cong 1a theo ddi, thanh quyét toan ché do bao hiém xa hoi cho ngudi lao dong.
Loi dung so ho trong cong tic quan 1y ctia Cong ty Mk va co quan bao hiém x4
hoi, Nguyén Thi P di ban bac, théng nhat véi mot sé ddi tuong lap ho so gia,
thanh quyét toan ché d6 bao hiém x4 hoi, chiém doat tién ctia Co quan bao hiém
x4 hoi huyén TH. Hanh vi cy thé nhu sau:

1. Hanh vi ctia Nguyén Thi P, Giang Thi Thanh H2 (Giang H2), Nguyén
Thi H1, Lé Thi L trong viéc 1ap khdng 36 hd so gia:

Khoang thang 6/2013, P ban bac, théng nhat voi Giang H2 1a Chu tich
cong doan, phu trach nhan su ctia phan xuong MK1, véi H1 1a ké toan tru’(’mg
cong ty Mk va véi L 1a nhan vién bo phan nhan sy, phu trach bao cao tang giam
cong nhan lao dong cua cong ty, lam gia hd so ngudi lao dong dé dugc cap so
bao hiém x3 hoi, hudéng ché d6 thai san sinh con. P bao moi nguoi di tim ho so
cua nguoi lao dong 1a nir trong do tudi sinh de, dang mang thai, lao dong tu do,
khéng tham gia dong bao hiém xi hoi ¢ déu, lay gidy khai sinh va gidy ching
minh nhén dan cta ho dé lay thong tin tén tudi, dia chi, rdi 14p hop dong lao
dong gia lam viéc tai cong ty Mk, 1ap to khai nguoi tham gia dong bao hiém xa
hoéi, dé nghi bao hiém xa hoi huyén TH cip s6 BHXH. Sau khi Cong ty Mk
dong bao hiém xa hoi cho nhiing ngudi nay duoc tir 06 thang trd 1én thi liy GKS
con cua ho dé 1am gia GKS, di cong chtng, chimg thuc 1am hd so dé nghi bao
hiém x& hoi huyén TH thanh quyét toan ché do thai san. So tién thanh toan duoc
s& tra cho ngudi tim hod so 3.000.000 dong/1 bo; tra cho viée cong ching, ching
thuc gidy khai sinh 500.000d6ng/1 gidy khai sinh, s tién con lai s& duoc chia
déu 1am 4 phan, mdi nguoi 1 phan; P, H1, L, H2 déu dong y va di tim ho so,
téng s6 cac bi céo d3 thu thap duoc 36 hd so. Cu thé:

H1 dua cho P 09 ho so, trong d6 H1 da truc tiép tim dugc 03 ho so cua
nguoi lao dong gém Cao Thi H5, Ng6 Thi H4, Lé Thi M2. HI n6i vé1 Bui Thi
M3 13 em chong cta H1 di tim hd so cta ngudi lao dong 1a nir dang mang thai,
khong lam viéc ¢ dau, khong tham gia dong bao hiém x4 hoi, lay chiing minh
thu nhan dan cua ho va gidy khai sinh cua con nguoi lao dong dé dua cho Hl
lam thé bao hiém y té cho ngudi lao dong dé khi sinh dé khong mét tién vién
phi, mdi ngudi s& duoc 1.000.000 déng. M3 tim duoc 6 hd so dua cho H1 13 hd
so cua cac chi Ngd Thi M6, Nguyén Thi M7, Phan Thi G2, Nguyén Thi TS5,
Nguyén Thi H7, Pham Thi L5.

Giang H2 lay 04 ho so cua nguoi lao dong trude d6 1am viéc tai MK1
nhung khi nghi viéc nguoi lao dong khong rat hd so dé dua cho P 14 hd so cua
cac chi Pham Thi B2, Nguyén Thi T6, Dinh Thi HS, Cao Thi Y.
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P truc tiép l1dy 02 hd so gdbm Nguyén Thi H6 va Nguyén Thi L7; théng
qua chdng 12 B3 Puc A 14y 02 hd so gdm ciia Nguyén Thi Thanh X va Vii Thi
Minh N4. P nhan thong qua chi L& Thi T9, sinh nam 1980 & s6 6/116, Puc
Minh, phuong Thanh Binh, thanh phd Hai Duong lay 13 hd so cua cac chi
Nguyén Thi H9, Tran Thi H8, Phi Thi S2, Nguyén Thi H1, Nguyén Thi L1, Tran
Thi N4, Lé Thi T9, Lé Thi P, Nguyén Thi T4, Nguyén Thi T6, Nguyén Thi T7,
Tran Thi N6, Pham Thi P, thong qua Vi Thi H7, sinh nam 1990 ¢ TH1, TH, Hai
Duong ldy 01 hd so cia Pham Thi N7, thong qua Vii Thi L2, sinh nim 1988 &
QT, NS, Hai Duong 02 hd so gdbm Tran Thi Ngoc A2 va Ta Thi Thu H4. Con lai
03 ho so khong xac dinh duoc ai da dua cho P 14 hd so clia cac chi Nguyén Thi
M4, Vo Thi N6, Bang Thanh D4.

Sau khi c¢6 ban pho t6 36 giay CMND ciia nguoi lao dong, P, L, Giang H2
lap khéng hop dong lao dong; to khai tham gia bao hiém xa hoi, bao hiém y té
(Viét tat 1a BHYT); ky gia chir ky ciia ngudi lao dong trén muc nguoi lao dong.
P 1ap danh sach bao tang 36 nguoi lao dong tham gia dong bao hlem xa hoi,
BHYT. H1 ky vao muc ké toan, H2 ky vao muc T6 trudng cong doan rdi chuyén
cho 1anh dao cong ty ky duyét. P chuyén danh sach nay cho BHXH huyén TH
va d3 dugc Bao hiém xa hoi huyén TH cép s6 BHXH, thé¢ BHYT cho tat ca 36
truong hop trén. Sau d6 H1 dua mau xin mé tai khoan cho P 1am thu tuc mé tai
khoan c& nhan va cip thé ATM cho 36 nguoi. Toan bo s6 the ATM nay cac bi
can quan ly. Cong ty may Mk déa dong tién bao hiém xa hoi cho Bao hiém xa hoi
huyén TH vdi tong so tién dong cho 36 ngudi nay 14 212.094.165 dong.

Khi 36 ngu’(n nay c6 du thoi gian tham gia dong bao hiém xa hoi duogc 6
thang, P da noi voi H1, Giang H2 lay gidy khai sinh pho to con cua 36 ngudi
ndy, sau d6 P di 1én mang tai maiu giay khai sinh ra chinh sira tén, ngay, thang,
nam sinh con cua nguoi lao dong cho phu hop voi t€n me, thoi gian sinh va thoi
gian dong bao hiém x3 hoi con cac thong tin khac gitr nguyén r6i in ra. P cét
phan chir ky con dau, dau chtrc danh ctia nguoi cap gidy khai sinh va can bo tur
phap trén ban phé t6 gidy khai sinh ctia con cac nguoi lao dong dan 1én ban gidy
khai sinh P d3 chinh stra rdi ph6 t6 lai dugc ban gidy khai sinh ph6 t6 hoan chinh
c6 day du chit ky va con ddu ctia UBND noi cip gidy khai sinh. P dua ban pho
t6 chinh stra nay cho chi Tran Thi H11, sinh ndm 1971 & thén TV, xa THI,
huyén TH, tinh Hai Duong 1a bao v¢ cua cong ty nho di cong chiing, chung thuc
nhung khong néi cho chi HI1 biét chimg thuc gidy khai sinh dé lam gia ho so
thanh todn bao hiém xa hoi; sau d6 chi H11 da gip va nhd 6ng Luu Pinh G4,
sinh ndm 1962 ¢ thon TC, xa PH, huyén TH, tinh Hai Duong 1a D01 trudng Doi
bao vé nhd 6ng G4 di ching thuc giup, 6ng G4 dén UBND x3 Phuong Hoang,
huyén TH gdp 6ng Pham Hiru D5 1a Phé chu tich UBND va 6ng Pham Hiru T12
1a can bo tu phap xa nhd chimg thuc gitip. Ong P4 hoi ban chinh gidy khai sinh
thi 6ng G4 va chi H11 di¢n hoi P va dugc P ndi réng ban chinh dé dau chua
thiy, 6ng G4 c6 ndéi lai v6i 6ng P4 hen dua ban chinh sau. Do quen biét va tin
tuéng ong G4 nén 6ng D4 va ong Toan khong ddi chiéu ban phd to véi ban
chinh ma thyc hién ky, dong dau ching thuc trén cac ban gidy khai sinh pho t6
dua cho chi H11 dé dwa cho P toan bd cac gidy khai sinh da chimg thuc. Ngoai
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viéc chung thuc tai UBND x4 Phuong Hoang, con c6 07 gidy khai sinh gia duoc
ong Nguyén Tién Hoan 1a Phé cha tich UBND x4 An Luong, huyén TH va ong
Nguyén Quang Hoan 1a can bd tu phap xa ky chimg thuc (khong 13 ai dén chimg
thuc). Sau khi ¢6 cac gidy khai sinh ching thyuc, P 1ap danh sach nguoi dugc
huong ché @6 thai san cho 36 ngudi chuyén cho 1anh dao va cac bo phan lién
quan cua cong ty ky, sau do chuyén cho bao hiém xi hoi huyén TH dé nghi
thanh toan ché 6 BHXH thai san sinh con cho 36 nguoi va dén thang 6 va
thang 7 nam 2014, Bao hiém xa hoi huyén TH di duyét cho 32 nguoi, chi tra sb
tién 14 595.754.000 dong chuyén cho Cong ty Mk. Con 4 truong hop 1a Ta Thi
Thu Huyén, Tran Thi Ngoc Anh, Pham Thi Noi va Nguyén Thi Hoa do khong
ching thuc dugc GKS nén chua dugc duyét chi tra tién, P da 1ap danh sach dé
nghi Coéng ty Mk chuyén tra s tién trén vao tai khoan ATM ca nhan cua 32
ngudi lao dong da 1ap khong trude d6. H1 1a ké toan da chuyén s tién vao cac
thé¢ ATM. Sau d6 P, H1, L, Giang Huong cam cac thé ATM di rat hét sé tién
nay trong 32 tai khoan ATM vé chia nhau. Céc bi can théng nhit trir di s6 tién
chi phi cho viéc chung thuc gidy khai sinh 1a 18.000.000d0ng, tién hd so 1a
108.000.000déng, dé lai quy 50.000.000 dé)ng; sb tién con lai duoc chia cho 4
ngudi, cu thé: P duge 97.500.000 dong, L dugc 82.500.000 dong, HI duoc
124.000.000 ddng (goém ca tién 6 hod 80), Giang H2 duoc 97.500.000 dong, s6
tién nay cac bi cdo da nop co quan diéu tra, (riéng HI nop lai 118.000.000 dong
va 06 ngudi ma Hl chi tién hd so 1a Ngo Thi Mén, Nguyén Thi Mén, Phan Thi
Giang, Nguyén Thi Thuy, Nguyén Thi Hién va Pham Thi Lan mdi ngudi nop lai
1.000.000 dong).

Sau khi di chia tién lam 4 phan, dén thang 7/2014, Vii Thi Tuyén, sinh
nam 1984 & ngach 2, ngd 97, Nguyén Hitu Cau, phudng Ngoc Chau, thanh phd
Hai Duong 1én gitr chire vy Truong bo phan nhan sy cua Cong ty Mk, HI, L, P,
Giang H2 s¢ VU Thi Tuyén phat hién nén da ban nhau théng nhét 14y sd tién
chiém doat dugc chia 1am 5 phan, trong do chia mot phan cho Tuyén. Moi nguoi
dong y va ngp lai dugc 90.000.000 ddng va dua cho H1 dé H1 gip Tuyén trao
d6i va dua tién.

2. Hanh vi cia Nguyén Thi P, Nguyén Thi H2 (sinh ndm 1993) cung cac
bi cdo Lé Thi Hu¢, Pham Thi Loan, Nguyén Thj Tuyét, Ngb Thi Huyén, Nguyén
Thi H2 (sinh ndm 1973), Pham Thi Thém, Ta Thi Anh, Nguyén Thi Ngoc, Pham
Thi Trang lap khéng 11 hd so va P tu 1ap 01 ho so ctia chi Pham Thi Hong:

Sau khi 1am gia hd so va nhan dugc tién bao hiém xa hoi ché do nghi sinh
con cta 32 ngudi, P thdy viéc 1am chiém doat tién cta bao hiém xa hoi dé& dang
nén di gap Huong (1993) noi véi Huong ¢6 mudn 1am bao hiém x4 hoi thai san
sinh con khong thi P lam cho va sau khi dugc bao hiém x3 hoi thanh toan tién s&
duoc chia 1am hai, mot nira 1a ciia P, con mot nira 1a cua Huong va phai dua cho
P ban pho to gidy khai sinh con dé cia Huong dé P 1am gia hd so thi méi thanh
toan duoc. Huong dong ¥ va dua cho P ban pho to gidy khai sinh con dé cua
Huong, P thuc hién viéc 1am gia gidy khai sinh nhu trén va dé nghi thanh toan
ché do BHXH thai san; Pén thang 8/2014 da dugc Bao hiém x3 hoi huyén TH
thanh toan 21.020.000 déng. Cong ty Mk di chuyén vao tai khoan thé ATM cua
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Huong, P di rat va lay 11.020.000 dong, con 10.000.000 dong dé lai cho
Huong, sd tién 10.000.000 dong duoc hudng, Huong d ndp lai co quan diéu
tra.

Pau niam 2015, P ndi voi Huong tiép tuc di tim hd so cia cic cong nhan
trong cong ty khong con sinh d¢ nita va cling noi voi cac cong nhan la néu ho
dong y thi lay gidy khai sinh ban ph6 t6 con cua ho dé P lam gia, lap khong hd
50, sO tién chlem doat dugc s& duoc chia lam hai phan, P huong mot phan, H2
va nguoi cung cap hod so mot phan. H2 gap nhitng ngudi 1a cong nhan cing cong
ty gdbm Pham Thi L3, Nguyén Thi T4, Ngo Thi H4, Nguyén Thi H2 (1973);
Pham Thi T13, Ta Th1 A, Nguyén Thi N4, Pham Thi T4, L€ Thi H1 noi v6i ho
nhu P da ban. Nhumg cong nhan nay mudn c6 tién nén da dua gidy khai sinh ban
pho t6 clia con minh cho H2 dé 1am thu tyc gia. Riéng Lé Thi H8 dua cho H1
hai gidy khai sinh, mot gidy khai sinh ctia con H4 dé 1am ché d6 bao hiém thai
san gia cho H4 va mot gidy khai sinh cua H4 dé lam bao hiém thai san gia cho
ba Nguyén Thi H6, 1a me ctia H4 (ba H6 ciing la cong nhan trong cong ty,
nhung H4 khong néi nén ba Hai khong biét).

Khi d3 thu thip duogc cac gidy khai sinh con cua cong nhan trong cong ty,
P di tryc tiép lam gia cac gidy khai sinh va nhod chi H11 di cong ching, ching
thue. Sau khi ¢6 cac gidy khai sinh 1am gia dugc ching thuc, P lap danh sach
chuyen cho lanh dao va cac bd phén lién quan cua cong ty ky, roi chuyén cho
bao hiém x4 hoi huyén TH dé nghi thanh toén ché d6 bao hiém xa hoi thai san
sinh con cho 11 nguoi trén; thang 6 va thang 8 ndm 2015 da dugc BHXH huyén
TH chi tra cho toan bd 11 nguoi trén 1a 250.215.000 dong. P di 1ap danh sach dé
nghi Cong ty Mk chuyén tra so tién trén vao tai khoan ATM ca nhéan cua 11
nguoi lao dong (trong do c6 10 truong hop HI tim gidy khai sinh dua cho P, 01
truong hop cua chi Hong do P lam tryc tiép).

Sau khi d3 chuyén tién vé thé ATM, H1 di rit tién vé chia nhau theo nhu
da thoa thuan.

Tai Két luan giam dinh s6 28/KL-GDP ngay 13/5/206, Phong k¥ thuat hinh
su ciia Cong an tinh Hai Duong xac dinh chir ky trong danh sach bao ting, dé
nghi thanh toan ché d6 bao hiém xa hoi thai san sinh con cho 44 trudng hop néu
trén la chir ky do P, H1, Giang H2 ky. Xac dinh chir ky trén cac to khai tham gia
bao hiém x4 hoi, bao hlem y té, gidy dé nghi mé tai khoan ca nhan va phat hanh
thé ctia 26 nguoi (trong sé 32 truong hop 1am gia hd so) khong phai 1a chir ky
cua ho (ma do P, L... ky gid).

Tai Ban 4n hinh sy so tham s6 27/2017/HSST ngay 15/9/2017 Toa 4n
nhan déan tinh Hai Duong d quyét dinh:

Tuyén bd: Cac bi cao Nguyén Thi H1, Lé Thi L va Nguyén Thi H2 pham
t61 “Lira dao chiém doat tai san”.

Ap dung diém a khoan 4, khoan 5 Piéu 139, diém b, p khoan 1 Diéu 46; diém
g khoan 1 Diéu 48; Diéu 47; Diéu 20; Diéu 53 B6 luat hinh su; (4p dung thém diém 1
khoan 1 Diéu 46 d6i véi HI; ap dung thém khoan 2 Diéu 46 B6 luat hinh sy dbi voi
L), xtr phat: Nguyén Thi HI 03 niam 03 thang tu, thoi han tinh tir ngdy bat thi



hanh &n; Lé Thi L 03 ndm tu, thoi han tu tinh tir ngay bét thi hanh an, duoc trir
thoi gian tam giam tir ngay 27/01/2016 dén ngay 01/7/2016.

Ap dung diém a khoan 3 Piéu 139, diém b, p khoan 1 Diéu 46, diém g
khoan 1 Diéu 48, Diéu 47, Piéu 20, Piéu 53 Bo luét hinh sy, xu phat Nguyén
Thi H2 02 nam 06 thang tu, thoi han tu tinh tir ngdy bat thi hanh an.

Ngoai ra, ban an so thAm con quyét dinh vé toi danh va hinh phat d6i véi
cac bi cao khac trong vu an; quyét dinh vé trach nhiém dan su, 4n phi va thong
bao quyén khang cdo theo quy dinh ctia phép lut.

Ngay 29/9/2017, cac bi cao Nguyén Thi H1, Lé Thi L va Nguyén Thi H2
khéng cdo xin gidm nhe hinh phat va xin dugc hudng an treo.

Can cu vao cac tai liéu, chung cur da dugc tham tra cong khai tai phién toa
phuc tham; can ct vao két qua tranh luén tai phién toa, trén co s& xem xét déy
du, toan dién cac chimg ctr, y kién cua Kiém sat vién, ¥ kién tranh ludn cta cac
bi cdo va nguo1 bao chira cho céac bi cédo tai phién toa;

HOQI PONG XET XU NHAN PINH VE VU AN:

[1] Tai phién toa phic tham ciing nhu tai phién toa so thim, cac bi cao
thanh khén khai bao, khai nhan hét hanh vi pham t¢i. Loi nhan toi cia céc bi cao
tai cac phién toa phu hop vai 16i khai ciia cac bi cdo tai co quan diéu tra, phu
hop véi 16i khai ctia dai dién nguyén don dan su, ngudi c6 quyén loi va nghia vu
lién quan, ngudi lam ching cling nhu céc tai liéu khac da thu thap trong hd so
vu an. Do d6, ciing nhu danh gia cua Toa 4n cip so tham, Hoi dong xét xir phuc
tham c6 du cin ct khang dinh: Loi dung so ho trong cong tac quan 1y viéc tham
gia va thanh quyét toan ché do thai san bao hiém xa hoi cua Cong ty Mk va Bao
hiém x3 hoi huyén TH, tinh Hai Duong, trong khoang thoi gian tu thang 6/2013
dén thang 7/2014, Nguyén Thi P di ban bac, thong nhat voi Nguyén Thi HI, Lé
Thi L, Giang Thi Thanh H2 1am gia 36 ho so, ciing nhu ban bac v6i Nguyén Th1
H2 va céc bi cdo khac, lam gia 11 ho so ciia ngudi lao dong trong cong ty Mk dé
lam tha tyc dong bao hiém x4 hoi, lam cho cong ty Mk phai dong bao hiém xa
hoi cho nhu’ng nguoi nay véi so tién 1én t6i hang tram triéu dong; sau do6 cac bi
c4o lam gia ho so thanh toan dé chiém doat ché do bao hiém xa hoi thai san, sinh
con ctia bao hiém xa hoi huyén TH ddi véi cac truong hop lam gia voi téng sO
tién gan 1 ty dong. Pay 1a mot vu 4n cé tinh chat dong pham, theo dé xac dinh
Nguyén Thi P 1a nguoi khéi xudng, 16i kéo cac bi cdo khac thuc hién toi pham.
Cac b1 cao Nguyén Thi H2 va Lé Thi L 1a nhan vién phu trach nhan sy, Nguyén
Thi H1 1a ké toan truong déu 1a nhitng ngudi ¢6 vai trd quan trong trong viéc 1ap
hd so gia va dé nghi thanh toan ché do bao hiém thai san, déng thoi ciing 13
nhitng ngudi tich cuc tim ngudi, 1ap khéng hd so trong d6 hau hét sé ho so gia
da duge thanh toan. Két qua diéu tra da xac dinh, Huong duoc hudng s6 tién
chiém doat 54.600.000 dong, H1 dwoc hudng sd tién chiém doat 118.000.000
déng, L dugc huong 82.500.000 dong, do d6 cung voi Nguyén Thi P, cac bi céo
phai cung chiu trach nhiém ddi voi sé tién chiém doat cua Bao hiém xa hoi TH
la trén 595.000.000 déng. Do d6 cac bi cdo Nguyén Thi H1, Lé Thi L va
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Nguyén Thi H2 bi cip so tham truy t6 va xét xr déu pham toi “Lira dao chiém
doat tai san” theo quy dinh tai Diéu 139 cta Bo luat hinh sy ndm 1999 1a ¢6 can
cu.

[2] Xét khang cdo vé viéc xin giam hinh phat va duoc hudng an treo ddi
v6i cac bi cao, Hoi dong xét xir phuc thim thay rang: Khi xem xét quyét dinh
hinh phat, cip so thdm d& c6 sy danh gia, phan hoa vai tro, nhan than cua timg
bi c4o, theo d6 xé4c dinh: Ve tinh tiét tang nang trach nhi¢m hinh sy, cac bi céo
H1, H2 va L déu phai chiu tinh tiét ting ning 1a “Pham toi nhiéu 1an” quy dinh
tai diém g khoan 1 Diéu 48 cta Bo luat hinh su. V& tinh tiét gidm nhe trach
nhiém hinh sy ciing dd duoc Toa an cip so tham ghi nhan twong ddi day du nhu:
Sau khi pham t6i cac bi cdo da tich cuc boi thuong toan bd sb tién di chiém
doat. Tai phién toa ciing nhu qua trinh diéu tra, cac bi cdo déu rat “Thanh khan
khai bao” va to thai d6 “An nan hdi cai” nén cic bi cdo déu dugc hudng tinh tiét
giam nhe quy dinh tai diém p khoan 1 Diéu 46 cua Bo luat hinh su; riéng bi céo
H1 khi pham t01 dang mang thai (sinh con vao thang 8/2014) nén cling dugc
huong thém tinh tiét giam nhe quy dinh tai diém L khoan 1 Diéu 46 cta Bo luat
hinh sy; thém nita, cac bi cdo déu duoc xac dinh 1a “Pham toi 1an dau va thude
truong hop it nghiém trong” nén dugc hudng thém tinh tiét giam nhe quy dinh
tai diém h khoan 1 Diéu 46 cua B luét hinh su, déng thoi hau hét cac bi cdo con
dugce Toa an cdp so tham cho hudng thém tinh tiét giam nhe quy dinh tai khoan
2 Piéu 46 cua Bo luat hinh sy, theo huong d6 Toa an cap so tham di ap dung
Dicu 47 ciia B luat hinh sy nam 1999 dé quyet dinh hinh phat duéi murc thap
nhat ctia khung hinh phat duoc ap dung dbi vai tat ca cac bi cao.

Tai phién toa phuc tham tuy co phat sinh thém mot sO tinh tiét moi nhu
cac bi cao ngp hét s6 tién vé an phi so tham, sb tién boi thuong con thiéu...tuy
nhién, HO1 dong x€t xr phuc tham co ban dong tinh véi quan diém cua dai dién
Vién kiém sat nhan dan cép cao tai Ha N1 khi cho réng, murc hinh phat ma Toa
an cap so tham da 4p dung ddi véi cac bi cao da 1a qua nhe nén khong c6 can cir
chip nhan khang céo theo huéng giam nhe hon nira déng thoi lai cho huéng an
treo ddi vai céc bi céo.

V& an phi phtic thAm: Cac bi cdo c6 khang cdo nhung khong dugce Toa an
cap phtc tham chap nhan cho nén cac bi cdo déu phai ndp tién an phi hinh su
phuc tham.

Céc phan khac cua ban 4n so tham khong c6 khang cdo, khong bi khang
nghi c6 hiéu lyc phéap luat ké tir ngay hét thoi han khang céo, khang nghi.

Vi cac € trén;

Can ctr vao diém a khoan 1 Diéu 355 cua Bo luat t6 tung hinh su;
QUYET PINH:

Gilt nguyén ban an so tham; khong chap nhan khang cdo cua cac bi cao, cu
thé:

Tuyén bo: Cac bi cdo Nguyén Thi H1, Lé Thi L, Nguyén Thi H2 déu pham
to1 “Lira dao chiém doat tai san”.



+ Ap dung diém a khoan 4, khoan 5 Piéu 139, diém b, p khoan 1 Diéu 46;
diém g khoan 1 Diéu 48; Biéu 47; Diéu 20; Diéu 53 cta Bo lut hinh su; 4p dung
thém diém 1 khoan 1 Diéu 46 ddi véi HI; ap dung thém khoan 2 Diéu 46 ctia B luat
hinh sy d6i v6i bi cdo Lé Thi L, xir phat:

+ Nguyén Thi H1 03 nim 03 thang ti. Thoi han tu tinh tir ngdy bét thi
hanh an.

+ L& Thi L 03 nim ti. Thoi han tu tinh tir ngdy bat thi hanh 4n, duoc trir
thoi gian da tam giam tir ngay 27/01/2016 dén ngay 01/7/2016.

+ Ap dung diém a khoan 3 Piéu 139, diém b, p khoan 1 Diéu 46, diém g
khoan 1 Piéu 48, Piéu 47, Piéu 20, Piéu 53 cua Bo luat hinh su, xt phat
Nguyén Thi H2 02 nidm 06 thang tu. Thoi han ti tinh tir ngay bét thi hanh an.

Xéc nhan: Sau khi xét xir so tham, bi cao Nguyén Thi H1 d3 nop s tién
boi thuong 8.350.000 dong va 10.617.000 dong tién phat bd sung va an phi
(Theo Bién lai thu tién s AA/2011/07085 va s6 AA/2011/07086 cung ngiy
22/01/2018 tai Cyc thi hanh &n dan sy tinh Hai Duong);

Céac quyét dinh khac ctia ban an so tham khong c6 khang céo, khong bi
khang cdo, khang nghi c6 hiéu luc phap luat ké tir ngdy hét thoi han khang céo,
khang nghi.

Cac bi cdo Nguyén Thi H1, Lé Thi L va Nguyén Thi H2, mdi bi cdo phai
nop 200.000 ddng an phi hinh sy phiic tham.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- TAND tdi cao (Vu 1); THAM PHAN-CHU TQA PHIEN TOA

- VKSNDCC tai Ha Noi;

- CQCSDT Cong an tinh Hai Duong;

- VKSND tinh Hai Duong;

- TAND tinh Hai Duong;

- Cuc THADS tinh Hai Duong;

- Cac bi cao dang tai ngoai (theo dia chi);
- Luu hs vu an, Phong HCTP/2b. 3
Ngo6 Hong Phic
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