TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH YEN BAI Poc 1ap - Tw do - hanh phic

Ban an sb: 12/2022/DS-PT
Ngay 29-7-2022
V/v: "Tranh chap hop dong
mua ban tai san”.
NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH YEN BAI

- Thanh phan Héi dong xét xir phiic tham gom cé:

Thim phén - Chii toa phién toa: Ba Nguyén Thi Van

Cdc Tham phdn: Ong Pham Hong Quan va ong Vil Diing

- Thu ky phién toa: Ba Pham T6 Uyén - Thu ky Toa 4n nhan déan tinh
Yén Bai.

- Dai dién Vign Kiém sdt nhan ddn tinh Yén Bdi: Ba Lé Thi Hoai - Kiém
sat vién tham gia phién toa.

Ngay 29 thang 7 nam 2022 tai Tru s¢ Toa an nhén dén tinh Yén Bai
xet xu phuc thdm cong khai vu an thy ly s6: 09/2022/TLPT-DS ngay 30 thang 6
nam 2022, vé€ “Tranh chap hop dong mua ban tai san”.

Do Ban 4n dan sy so thAm so0: 06/2022/DS-ST ngdy 26 thang 5 ndm 2022
cua Toa an nhan dan thanh pho YB, tinh Yén Bai bi khang cao.

Theo Quyét dinh dua vu an ra xét xtr phac tham sé: 10/2022/QD-PT ngay
13 thang 7 nam 2022, gitra:

1. Nguyén don: Anh D6 Thanh Ph, sinh nam 1985
Dia chi: T6 7, phudng YN, thanh phd YB, tinh Yén Béi (c6 mat).
2. Bi don: Ba Giang Thi H, sinh nam 1973

bia chi: ’Té) 3, phuong YN, thanh phd YB, tinh Yén Béi (vang mit, co don dé
nghi xét xr vang mat).

3. Nguoi lam ching:

- Ba D6 Thi N, sinh nim 1957

Dia chi: T6 7, phuong YN, thanh phd YB, tinh Yén Bii.

- Chi Tran Diéu Th, sinh nim 1993

Dia chi: T6 3, phuong YN, thanh phé YB, tinh Yén Bai.

- Ong Pham Ptrc H1, sinh ndm 1970

Dia chi: S6 nha 47, to dan phd PT, phuong NP, thanh phd YB, tinh Yén
Bai.

- Anh Bui Bte D, sinh ndm 1979

Dia chi: T6 3, phuong YN, thanh phd YB, tinh Yén Bai.

- Anh Nguyén Ding T, sinh nim 1989



Dia chi: Thon DK, x3 AL, thanh phd YB, tinh Yén Bai.
- Anh Tran Anh D1, sinh nam 1980
Dia chi: S6 nha 152, duong NML, to 4, phuong HM, thanh phé YB, tinh
Yén Bai.
(Nhimng ngudi lam chimg déu ving mit).
4. Ngudi khang cao: Anh D6 Thanh Ph 1a nguyén don.
NOI DUNG VU AN

T ~heo don khoi kién, ban tu khai, cdc tai liéu co trong ho so, nguyén don
anh Bo6 Thanh Ph trinh bay:

‘ Aph Dd Thanh Ph ¢6 dang ky kinh doanh vat li¢u xay dung. Anh Ph da
nhi€u lan ban vat liéu xay dung cho ba‘} Giang Thi H 1a me dé cua chi Tran Diéu
Th (chi Th 1a v cii cua anh Ph), cu thé:

Tir thang 5 nam 2017 dén thang 12 nam 2017, anh Ph nhiéu lan ban vat
ligu xay dung cho ba H dé x4y dung cdn nha tai dia chi s6 23 duong CT,
phuong YN, thanh phd YB, tinh Yén Bai. Toan bo tién mua vat liéu cia ba H
dugc ghi chép vao s6 ng nam 2017 do ba BS Thi N va chi Tran Diéu Th ghi.
Tong s6 tién ba H mua vat liéu xay dung con no 1a 242.981.600 dong.

Tu thang 7 ndm 2018 dén thang 11 nam 2018, anh Ph nhiéu 1an ban vat
ligu xay dung cho ba H dé x4y dung can nha tai dia chi td 3, phuong YN, thanh
phd YB, tinh Yén Béi. S6 vat liéu xay dung ba H d3 mua dugc ghi chép cu thé
vao s6 ghi ng 2018, sd tién con no 1a: 238.867.200 dong duoc trir 70.000.000
déng tién anh Ph ng ba H, nén ba H con ng anh Ph s tién mua vt liéu xay
dung 12 168.867.200 dong.

Viéc ban vat liéu xdy dung cho ba H do anh Ph va ba P Thi N (me anh
Ph) truc tiép thuc hién. Khi giao hang, ¢6 1an ba H nhan, c6 1an nho tho xdy 1a
cac anh Bui buc D, Bui buac T1, Bui Puc B, Lé Manh Q, X, Q1 va chi Tran
Diéu Th (con gai ba H) nhan hang va ky ho trong phiéu giao hang.

Do thoi diém ba H mua vt liéu x4y dung cta anh Ph thi gitta anh Ph va ba
H van con moi quan h¢ 1a me vo va con ré, nén nhi€u phi€u giao hang do tin
tudng anh Ph khong yéu cau ba H ky tén vao phan ngudi nhan hang.

Viéc mua ban vat lidu gitra anh Ph va ba H con duoc thé hién qua tai
khoan Zalo bang sb dién thoai ctia anh Ph 1a 0976xxxxxx va tai khoan Zalo cua
ba Giang Thi H tir s6 dién thoai ctia ba H 1a 0976xxxxxx, trén dién thoai cta
anh Ph ¢6 luu s6 dién thoai ctia ba H 1a “Ba H me Th” va mang Zalo mic dinh
tai khoan Zalo ctia ba H trén dién thoai ctia anh Ph theo danh ba da duoc luu.
Anh Ph ban vt liéu xay dung cho ba H tai cong trinh s nha 23, duong CT,
phuong YN, thanh phd YB, tinh Yén Bai (thoi gian xdy dung tir thang 5 dén
thang 12 nim 2017) va cong trinh nha riéng cta ba H tai t6 3, phuong YN,
thanh phd YB, tinh Yén Bai (thoi gian x4y dung tir thang 7 nam 2018 dén thang
11 nam 2018).

Cac tai liéu chimg ctr lién quan anh Ph da giao ngp cho Toa an gém: SO
ghi ng nam 2017, s6 ghi ng nam 2018, toan bd cac phiéu giao hang, tai li€u in
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doan hi thoai giita anh Ph va ba H qua tin nhan Zalo.

Anh Ph duogc cip ding ky kinh doanh ho gia dinh va do mot minh anh Ph
kinh doanh nén day 1a tai san ri€éng cua anh.

Nay anh P4 Thanh Ph yéu cau Toa an giai quyét budc ba Giang Thi H
phai tra tién mua vat liéu xay dung con ng, gom:

- Tién mua vat liéu xay dung dé xdy nha tai dia chi s6 23 duong CT,
phuong YN, thanh phé YB, tinh Yén Bai 14 242.981.600 dong va tién 14i tinh tir
ngay 01/01/2018 dén ngay 30/4/2022 = 52 thang x 10%/nim = 242.981.600
dong x 52 thang x 10%/nam = 105.292.000 dong (Iam tron).

- Tién mua vat liéu xdy dung dé x4y nha tai dia chi to 3, phuong YN,
thanh phd YB, tinh Yén Bai 1a 168.867.200 dong va tién 1di tinh tir ngay
01/12/2018 dén ngay 30/4/2022 = 41 thang x 10%/nam = 168.867.200 dong x
41 thang x 10%/nam = 57.696.000 dong (1am tron).

Theo ban tu khai, cdc tai liéu cé trong hé so va trong qud trinh gidi quyét
vu an, bi don ba Giang Thi H xac dinh:

Ttr thang 5 ndm 2017 dén thang 12 ndm 2017, ba Giang Thi H c6 xay 01
can nha tai dia chi s6 23 dudong CT, phuong YN, thanh phé YB, tinh Yén Bai.
Ba H c6 mua vit liéu xay dung cta anh D6 Thanh Ph (khi d6 13 con ré ba H).
Ba H khong nhé sé luong, chung loai vat liéu va gia cac loai vat liéu xay dung
d3 mua ctia anh Ph nhung ba da thanh toan day dii cho anh Ph.

Tu thang 7 nam 2018 dén thang 11 nam 2018, ba H xay mot can nha tai
dia chi t6 3, phuong YN, thanh phd YB, tinh Yén Bai. Trong qué trinh xay
dyng ba H van mua vat liéu xay dung ctia anh Ph. Ba H ciing khong nhé dugc
chinh xac s6 lugng, chung loai va tong sd tién dd mua vat liéu xay dung cua
anh Ph 13 bao nhiéu tién nhung ba H di thanh toan day du sd tién mua vat liéu
cho anh Ph. Tuy nhién, do lac d6 con gai ba H 1a Tran Diéu Th va anh Ph
chua ly hon nén khi thanh toan tién cho anh Ph ciing khong yéu cau anh Ph
1ap vian ban di tra tién hay gidy xac nhan.

Nay anh Ph khéi kién yéu cau tra tién vat liéu xay dung, ba H c6 ¥ kién
nhu sau:

- Pi véi yéu cAu tra tién mua vat liéu xay dung can nha tai dia chi s6 23
duong CT, phuong YN, thanh phd YB ma ba H d3 xay dung nim 2017 1a
242.981.600 dong va tién 1ai, ba H khong chap nhan yéu cau khoi kién nay cia
anh Ph vi d4 thanh toan du tién cho anh Ph.

- Pbi véi yéu cAu tra tién mua vat lidu xay dung xdy nha tai dia chi t6 3,
phudng YN, thanh phd YB, tinh Yén Bai ndm 2018 véi s tién 13 168.867.200 dong
va tién 13i. Ba H chi ddng y thanh toan d6i véi cac gidy giao hang co chir ky cta
ngudi mua hang, véi tong so tién 1a 98.418.200 dong, cu thé:

+ S6 tién ba H truc tiép mua vat liéu xay dung c6 ky nhan tong cong 1a
41.168.000 dong (trong d6 sb tién cac lan mua do ba DS Thi N ban 1a
13.019.000 ddng, sb tién cac lan anh Ph ban 13 28.149.000 dong).

+ D061 voi cac phi€u giao hang cé ky nhan ctia Tran Diéu Th va tho xay
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nhan vt liéu giup ba H khi khong c6 mat, ba H dong ¥ tra, gom: Anh Bui Puc
D nhén vt liéu cac ngay 24/7, 25/7, 03/8, 04/8, 05/8, 25/8, 27/8 va 06/9 nam
2018 vo1i tong so tién 1a 29.340.200 dong. Anh Bﬂli‘f)ﬁ'c T1 nhan Vég liéu cac
ngay 03/8, 06/8, 09/8, 21/8 nam 2018 voi tong so tién 1a 8.820.000 dong. Anh
Bui e B nhan vat ligu cac ngay 02/8,18/8,19/8,16/10 nam 2018 v6i tong s6
tién la 5.150.000 dong. Anh Q1 (la tho xay ba H khong nh¢ ho tén day du)
nhén vat liéu xay dung ngay 11/10/2018 vai so tién la 2.340.000 dong. Anh X
(1a tho xay ba H khong nhé ho tén day du) nhan vat liéu xay dung ngay 22/8,
24/8, 04/9 nam 2018 voi tong so tién 1a 4.750.000 dong. Anh Lé Manh Q nhan
vat liéu xay dung ngay 27/9/2018 voi s6 tién 1a 2.300.000 dong. Tran Diéu Th
nhan vat liéu xay dung ngay 02/8/2018 voi tong so tién 1a 4.550.000 dong.

Ba H co st dl;mg s6 dién thoai 0976xxxxxx dé khoi tao tai khoan Zalo. Ba
H thtra nhén c6 nhan tin qua tai khoan zalo v6i anh Ph ¢6 ndi dung lién quan dén
tién mua vat liéy, tién mua quan va mdt sO ndi dung khac nhu ndi dung tap tin
hoi thoai anh D6 Thanh Ph da in va giao ndp cho Toa an ngay 08/3/2022. Ba H
co tha tim va like vao cac ndi dung tin nhan da doc chir khong xac nhan tién no
vat li€u va tién vay gitra ba H va anh Ph.

~ Ba H xac dinh khi bén anh Ph giao hang déu c6 ngudi ky nhan, néu ba H
vang mat thi thg xay hodc con gai nhan ho, ba H thtra nhan c6 nho cac anh Bui
buic D, Bui Buc T1, Bui Bac B, Lé Manh ’Q, X, QI va con gai Tran Diéu Th
nhan ho vat liéu xay dung, do d6 cac phiéu giao hang khong c6 chir ky cua
nguol mua hang (nguoi nhan hang) ma anh Ph dé giao ndp cho Toa an ba H
khong chap nhan. Ngoai ra cac yéu cau khac ctuia anh Ph, ba H cling khong chap
nhan.

Ba H khong yéu ciu Toa 4n ly 10i khai cua nhiing ngudi nhan vat ligu
xay dung ho va dé nghi Toa an khong tién hanh hoa giai.

Nhitng nguwoi lam chirng:

* Ba Db Thi N xac dinh:

Ba N la me d¢ cua anh D6 Thanh Ph. Truéc ddy ba N va ba Giang Thi H
c6 moi quan h¢ 1a thong gia voi nhaNu. Nam 2017 va 2018, ba H c6 mua vat liéu
x@y dung tai cira hang cia anh D6 Thanh Ph, trong d6 vao nam 2018 ba N
nhiéu lan 1a nguoi tryc ti€p giao hang cho ba H, ¢6 lan giao hang cho thg xay
nha ba H, do mdi quan h¢ thong gia nén nhi€u lan ba N giao hang ma khong
yéu cau ba H ky té€n vao nguoi nhan hang trong phi€u giao hang.

Cu thé: Be‘l N da ban vat liéu cho ba H véi téng sb tién 1a 72.757.000 d@)ng
(theo cac phiéu giao hang) trong do:

- Ba H ¢6 ky nhan trong phiéu giao hang 13: 13.019.000 dong.

- Ba H khong ky nhén trong phiéu giao hang 1a: 46.218.000 dong.

- Ba H nho tho tén 1a D ky nhan hang thay 1a: 8.380.000 dong.

- Ba H nho tho tén 14 T1 ky nhan hang thay 1a: 2.800.000 dong.

- Ba H nho tho tén 1a Q1 ky nhan hang thay 1a: 2.340.000 dong

Vit liéu xay dung la tai san cua anh D4 Thanh Ph, ba N chi 1a nguoi trong
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coi va ban hang ho khi anh Ph ban cong viéc, thudng anh Ph 1a ngudi truc tiép
giao dich vé6i khach hang, ba N va chi Tran Diéu Th (1a vo cii caa anh Ph) 1a
ngudi gitip anh Ph theo ddi, quan 1y s6 sach ban hang, ghi chép s6 ban hang, s6
ng, sau khi anh Ph tong hop, kiém ké phiéu giao hang. Cac khoan no anh Ph
kho1 kién 1a tai riéng cia anh Ph, khong phai 1a tai sdn chung ctia anh Ph va chi
Th hay cua ho gia dinh ba N.

* Chi Tran Diéu Th xac dinh:

Nam 2017, me dé chi Th 13 ba Giang Thi H c¢6 1am nha tai dia chi sé nha
23 duong CT, phuong YN, thanh phd YB, tinh Yén Bai c6 mua vat liéu xay
dung cta anh P4 Thanh Ph. Sau d6, ba H da thanh toan hét tién nhung khi d6
chi Th va anh Ph van 13 vo chdng, chua ly hon nén ba H khong yéu cau lap van
ban x4ac nhan da thanh toan tién.

DPén nim 2018, ba H xay nha tai dia chi to 3, phuong YN, thanh phd YB,
tinh Yén Bai va tiép tuc mua vt liéu xay dung cta anh Ph. Trong d6 c6 mot 1an
chi Th nhan vat liéu xay dung thay ba H vao ngay 02/8/2018 c6 gia tri la
4.550.000 dong.

Trong thoi ky hon nhan chi Th va anh Ph khong ¢6 tai san chung va no
chung. Vat liéu xay dung ba H mua la tai san kinh doanh riéng ctia anh Ph, chi
Th khong c6 lién quan.

* Ong Pham Puc H1 va anh Bui Dt D cung xac dinh:

Nédm 2017 va nam 2018, 6ng H1 va anh D la thg xy nha cho ba Giang
Thi H tai dia chi s6 23 dudng CT, phuong YN, thanh phd YB, tinh Yén Bai va
tai dia chi to 3, phuong YN, thanh phé YB, tinh Yén Bai. Ong H1 va anh D ¢6
nhan vat liéu xay dung ctia anh Ph ho ba H dé x4y nha nhung khong nhé cu thé
nhan may lan, s6 lugng bao nhiéu vao thdi gian ndo. Viéc ba H da thanh toan
tra tién mua vat liéu cho anh Ph chua, ong H1 va anh D ciing khong biét. Ong
H1, anh D khong lién quan dén viéc mua ban vat liéu xay dung gilta anh Ph va
ba H.

* Tai Ban 4n dan sy so tham s6 06/2022/DS-ST ngay 26 thang 5 nam 2022
va Quyét dinh stra chita, bd sung ban an so tham sd 29/2022/QD-SCBSBA
ngay 02/6/2022 cta Toa 4n nhan dan thanh phd YB, tinh Yén Bai di Quyét
dinh:

Can ctr Diéu 147, 271, 273 cia Bo luat T6 tung dan su va cac Piéu 116,
117, 118, 119, 357, 431, 433, 434, 440, 468 clia Bo luat Dan sy; Diéu 26 Nghi
quyét s6 326/2016/UBTVQH ngay 30 thang 12 nim 2016 ctia Uy ban Thuong
vu Quéc hdi.

1. Chap nhan mét phan yéu cau khoi kién cta anh DS Thanh Ph. Budc ba
Giang Thi H phai tra cho anh D& Thanh Ph s6 tién 1a 132.044.200 dong (mot tram
ba muoi hai triéu khéng trim bén muoi bon nghin hai trim dong).

2. Khong chap nhan mot phan yéu cau khoi kién ctia nguyén don anh B
Thanh Ph d6i v6i yéu ciu ba Giang Thi H phai tra tién mua vat liéu xdy dung 1a
442.792.600 dong (bdn trim bon muoi hai triéu bay trim chin muoi hai nghin
sau tram dong).



3. Vé an phi: Anh Po Thanh Ph phai chiu an phi dan su so tham 1a
21.711.704 dong, duoc trur vao so tién tam rng an phi qnh Ph da nop tai Chi cuc
Thi hanh an dan sy thanh ph6 Yén Bai la 12.900.000 dong theo Bién lai thu tam
tng an phi, 1€ phi Toa an s6 AA/2021/0000093 ngay 22 thang 11 nam 2021 cua
C}li cuc Thi hanh an dan sy tl}a‘mh phd YB, tinh Yén Bai. Anh Ph con phai ndp
sO tién an phi la 8.811.704 dong. Ba Giang Thi H phai chiu an phi dan sy so
tham 1a 6.602.210 dong (ba H chua nop).

Ngoai ra, ban an so tham con tuyén 1di suit chdm tra, huéng dan thi hanh
an va quyén khang céo cho cac duong su.

Ngay 07/6/2022, anh P Thanh Ph khang cdo dé nghi cap phuc tham xem
xét budce ba Giang Thi H phé}i tra lai §6 tién mua vat liu con ng, tong cong hai
cong trinh 1a 411.857.800 dong va tién 1ai do cham thanh toan cua tirng cong
trinh.

* Qua trinh giai quyét tai cip phtic tham;

- Anh D4 Thanh Ph ¢ cung cip mot sb anh chup man hinh tin nhén zalo
gitra anh Ph va ba H, anh Ph xac dinh Toa an cap so tham chwa xem xet. Noi
dung nay da duoc Toa an cép so thdm xem xét, danh gia day du, ddy khong
phai la tinh tiét mai.

- Anh D4 Thanh Ph dé nghi thu thap mot s0 tai lidu, ching ctr nhu: Lay 1oi
khai cta ba DS Thi N; thu thap gidy ghi ng ngay 30/6/2018 giita anh Ph va ba
Giang Thi H; lay 10i khai cta (chi Tran Diéu Th, anh Bui Pirc D, ong Pham
Ptc HI); kiém tra anh chup 1oi khai bd sung cua ba H; ban an s6
11/2021/TCDS-ST ngay 14/7/2021 cua Toa an nhan dan thanh pho YB, tinh
Yén Bai. Xet thay, cac tai liéu, chimg ctr anh Ph yéu cau déa dugc Toa an cap so
tham thu thap day du trong ho so vu an.

- Ba D3 Thi N, anh DS Thanh Ph c6 don dé nghi Toa 4n dwa ba DS Thi N,
chi Tran Di€u Th tham gia t6 tung v6i tu cach 1a nguoi co6 quyén 1gi nghia vu
lién quan. Tuy nhién, 161 khai cua ba N x&c dinh: Cac khoan ng anh Ph khoi
kién la tai riéng cua anh Ph, khong phai 1a tai san chung cua anh Ph va chi Th
hay ctua h§ gia dinh ba N. Chi Th xac dinh: Trong thoi ky hon nhan chi Th va
anh Ph khong c6 tai san chung va no chung. Vat li¢u xay dung ba H mua la tai
san kinh doanh riéng cua anh Ph, chi Th khong c6 lién quan. Nén viéc xac dinh
tu cach tham gia t0 tung nhu ban an so tham 1a phu hop.

* Tai phién toa phuc tham:

- Nguoi khang cdo gitr nguyén ndi dung khang cao.

- Phat biéu cua Kiém sat vién tai phién toa phtic thim:

Vi€c tuan theo phap luét cua Tham phan, Thu ky va Hoi dong xét xir;
viéc chap hanh phap luat cua nhimg nguoi tham gia to tung tur khi thy ly vu an
phuc tham dén trude khi Hoi dong xét xu phic tham nghi an da thue hién ding
cac quy dinh cta Bo luat T6 tung dan su.

Can ct khoan 1 DPiéu 308 cua Bo luat T6 tung dan su: Khong chap nhan
khang céo ctia nguyén don (anh D4 Thanh Ph). Git nguyén Ban an so tham sb
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06/2022/DS-ST ngay 26 thang 5 nim 2022 ctia Toa 4n nhan dan thanh phé YB,
tinh Yén Bai.

V& 4n phi: Can ctr khoan 1 Dicu 148 cia B9 luat TS tung dan su;
khoan 1 Di€u 29 Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban thuong vu Quéc Hoi, duong su co khang cdo phai chiu an phi dan su
phtc tham.

NHAN DPINH CUA TOA AN:

Can ctr vao cac tai liéu, chung ctr da dugc xem x¢ét tai phién toa, két qua
tranh tung tai phié€n toa; y kién cua Kiém sat vién;

[1] V& thi tuc t6 tung:

Pon khang cao ctua anh D6 Thanh Ph trong han luat dinh nén dugc xem
x¢ét theo thu tuc phac tham.

Vé xé4c dinh tu cach nguoi tham gia té tung: Toa an cdp so tham di xéac
dinh nguyén don, bi don, ngudi lam ching la dung quy dinh ctia phap luat.

Toa an nhan dan thanh phé YB, tinh Yén Bai xac dinh quan hé tranh
chép trong vu an 13 “Tranh chap ‘hop déng mua bén tai san” ding quy dinh tai
khoan 3 Diéu 26 cta Bo luat T6 tung dan sy va giai quyét vu an dung thAm
quyén theo quy dinh tai diém a khoan 1 Piéu 35; diém a khoan 1 Diéu 39 cua
Bo luat TS tung dan su.

Bi don c6 don dé nghi Toa an xét xtr Va“'lng mat nén can ct khoan 2 Piéu
296 cua Bo luat To tung dan sy Toa an tién hanh phién toa phiic tham xét xu
vang mat ho.

[2] V& noi dung vu an:

Anh DS Thanh Ph yéu cau ba Giang Thi H phdi tra tién mua vét lidu xay
dung con ng, gom:

- Tién mua vat liéu xdy dung dé xay nha tai dia chi s§ 23 duong CT,
phuong YN, thanh phd YB, tinh Yén Bai 1a 242.981.600 ddng va tién 14i tinh tir
ngay 01/01/2018 dén ngay 30/4/2022 = 52 thang x 10%/nim = 242.981.600
dong x 52 thang x 10%/nam = 105.292.000 dong (lam tron). Tong cong la:
242.981.600 dong + 105.292.000 déng = 348.273.600 dong.

- Tién mua vat liéu xdy dung dé xdy nha tai dia chi t6 3, phuong YN,
thanh phé YB, tinh Yén Bai 13 168.867.200 dong va tién 13i tinh tir ngay
01/12/2018 dén ngay 30/4/2022 = 41 thang x 10%/nam = 168.867.200 dong x
41 thang x 10%/nam = 57.696.000 dong (1am tron). Tong cong la: 168.867.200
dong + 57.696.000 dong = 226.563.200 dong.

Hoi dong xét xir xét thay:

* Tai quyén so ghi chép ngoai bia co ghi “Ba ngoai Géu” nam 2017 (but
luc 71) do anh Ph giao ndp co6 thé hién tén vat tu cac loai hang gom 6 sat, xi
ming, gach, cat, da, gach op lat, thiét bi dién nudc, sb luong, gia tién tir trang
01 dén trang 14, cong chdt s6 242.981.600 dong. Toan bd ndi dung trong sb
khong c6 chit ky ctia ba Giang Thi H. Theo anh Ph, quyén s6 nay do ba D5 Thi
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N va chi Tran Diéu Th ghi chép dé theo ddi s6 no tién vat liéu cua ba H khi xay
nha tai dia chi s6 23 duong CT, phuong YN, thanh phd YB, tinh Yén Bai. Tuy
nhién, ba H khong cong nhan sb ng, anh Ph ciing khong dwa ra dugc ching cir
vé viéc ba H no tién mua vat liéu xay dung nha tai dia chi s6 23 duong CT,
phuong YN, thanh phd YB, tinh Yén Bai. Do vay khong ¢ co s¢ dé chap nhan
yéu cau cua anh Ph budc ba H phai tra s6 tién mua vat liéu xdy dung la
242.981.600 dong va tién 13i do cham thanh toan 1a 105.292.000 dong, tong 1a
348.273.600 dong.

* Tai quyén so ghi chép ngoai bia co ghi “Ba ngoai GA ” 2018 (but luc
72) do nguyén don anh DS Thanh Ph giao ndp dugc danh sé trang tir trang 01
dén trang 05, khong c6 chit ky nhan no ctia ba Giang Thi H. Ddi voi cac phiéu
giao hang do anh Ph giao ndp c6 chir ky cua ba N la nguoi ban hang va cac
phiéu giao hang do anh Ph ky nguoi ban hang hodc nguoi giao hang déu khong
cO chir ky cia nguoi nhan hang. Tap tin nhin doan hdi thoai trén tai khoan
Zalo, ba H khong thira nhan ndi dung tin nhin trén doan hoi thoai Zalo giita ba
H va anh Ph 13 xac nhan viéc no tién mua ban vat lidu xay dung. Ba N, chi Th
va nhitng ngudi 1am chimg khac chi biét anh Ph c6 ban vat liéu xay dung cho
ba H x4y nha, khong biét cu thé viéc thanh toan gitta anh Ph va ba H. Do vay,
khong c6 co s& dé chdp nhan yéu cau caa anh Ph budc ba Giang Thi H phai tra
s6 tién theo quyén so ghi chép khong c6 ngudi ky nhin no va cac phiéu giao
hang khong c¢6 nguodi ky nhan hang.

Ddi v6i cac phiéu giao hang c6 chit ky cua nguoi nhén hang, ba Giang Thi
H cong nhén c6 mua vat liéu xay dung tai cac phiéu giao hang nay va nhén
trach nhiém tra ng cho anh Ph, véi tong so tién 13 98.418.200 dong (but luc
115), do @6 c6 co sé chap nhan.

Anh Ph va ba H khong thoa thuan thoi han thanh toan tién mua vat liéu
xdy dung nén ba H c6 nghia vu phai thanh toan tién tai thoi diém nhén vat liéu
xdy dung. Tong sb tién 14 98.418.200 dong duoc phat sinh tir thang 7 nam 2018
dén thang 11 nim 2018. Anh Ph yéu ciu tinh 13i tir ngay 01/12/2018 dén ngay
30/4/2022, yéu cau tinh 13i chdm thanh toan ctia anh Ph phu hop véi quy dinh
tai Diéu 440 ctia B6 luat Dan su nén duoc chip nhan, can budc ba H phai tra
tién 13i cham thanh toan 1a 98.418.000 dong x 41 thang x 10%/mim =
33.626.000 dong (lam tron).

Nhu vy, c6 can cir chap nhan mot phan yéu cau khoi kién cta anh Ph,
bugc ba H phai tra cho anh Ph s6 tién mua vat liéu xay dung dé xay nha tai dia
chi t6 3, phuong YN, thanh phb YB, tinh Yén Bai va sé tién 14i cham tra la:
98.418.200 ddng + 33.626.000 dong = 132.044.200 dong nhu Toa 4n cip so
tham d3 xac dinh 1a c6 can ct.

* Khong chdp nhan mot phan yéu cau khaoi kién cua anh DS Thanh Ph dbi
v6i yéu cau ba Giang Thi H phai tra tién mua vat liéu xdy dung la:
[(242.981.600 dong + 105.292.000dong = 348.273.600 dong) + (168.867.200
ddng + 57.696.0000 déng = 226.563.200 dong] — 132.044.200 dong =
442.792.600 dong.



[3] Tong hop cac phan tich trén, Ho1 dong xét XU thay rang: Qua trinh giai
quyét vu an, Toa an cap so tham d3 xem xét, giai quyét ding quy dinh cua phap
luat, dam bao quyén loi va nghia vu cua cac bén duong sy; tai cap phuc thim
khong c6 thém tinh tiét gi mdi, nén khong ¢ can cir chip nhan khang céo cia
nguyén don anh D6 Thanh Ph.

[4] Vé an phi dan sy phiic tham: Do khang céo khong duoc chap nhan nén
anh D6 Thanh Ph phai chiu &n phi theo quy dinh ctia phap luat.

[5] Tt nhimng nhén dinh trén, Hoi ddng xét xtr phic tham khong chap nhén
yéu cau khang cdo ctia anh DS Thanh Ph; giit nguyén Ban an so thim sd
06/2022/DS-ST ngay 26 thang 5 nim 2022 ctia Toa 4n nhan dan thanh phé YB,
tinh Yén Bai.

[6] Dé nghi cta Pai dién Vién kiém sat tai phién tda phiic tham 1a phu hop
v6i nhan dinh cia HDXX nén dugc chap nhan.

[7] Céc quyét dinh khéc cta ban an so Fhﬁm khong bi khang cao, khong bi
khang nghi c6 hi€u luc phép luat ké tir ngay hét thoi han khang céo, khang nghi.

Vi cac lé trén;

QUYET PINH:

Cén ctr vao khodn 1 Diéu 308, khodn 1 Diéu 148 cua B) ludt T6 tung dan
su; cac Diéu 116, 117, 118, 119, 357, 430, 431, 433, 434, 440 va Di€u 468 cua
B0 luat Dan su; Diéu %6, khoan 1 Diéu 29 Nghi quyét so 326/2(\)16/UBTVQH}4
ngay 30/12/2016 cua Uy ban thuong vu Quoc Hoi quy dinh vé mirc thu, mién,
giam, thu, nop, quan ly va st dung an phi va 1€ phi Toa an.

1. Khong chép nhan khang cdo ctiia anh P Thanh Ph; giit nguyén ban an
dan sy so tham s6 06/2022/DS-ST ngay 26 thang 5 nam 2022 cua Toa an nhan
dan thanh pho YB, tinh Yén Bai nhu sau:

1.1. Chap nhan mot phan yéu caiu khot kién cua anh D6 Thanh Ph. Bugc
ba Giang Thi H phai tra cho anh D6 Thanh Ph s6 tién la 132.044.200 dong
(mdt tram ba muoi hai triéu khong trdm bon muoi bon nghin hai tram dong).

Ké tir ngay c6 don yéu cau thi hanh an ctia nguoi duoc thi hanh an (d6i véi
cac khoan tién phai tra cho nguoi duge thi hanh an) cho dén khi thi hanh an
xong, tat ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu
khoan tién lai cua so tién con phai thi hanh an theo muc lai suat quy dinh tai
biéu 357 va bBiéu 468 cua B0 luat Dan sy nam 2015.

1.2, Khoéng chap nhan mot phan yéu cau khoi kién cua anh D6 Thanh Ph
doi voi yéu cau ba Giang Thi H phai tra tién mua vat liéu xay dung la
442.792.600 dong (bon tram bon muoi hai triu bay tram chin muoi hai nghin
sau tram dong).

2. V& 4n phi:

- V& 4n phi dan su so thim:

~ + Anh bo Thanh Ph phai chiu 21.711.704 dong tién an phi dan su so
tham, dugc trir vao so tién tam ung phi anh Ph da nop 12.900.000 dong theo
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Bién lai thu tam Gng an phi, 18 phi Toa an s6 AA/2021/0000093 ngay 22 thang
11 nam 2021 cta Chi cuc Thi hanh an dan su thanh phd Yén Bai, tinh Yén Bai.
Anh Ph con phai ndp sb tién an phi 1a 8.811.704 dong (tam triéu tam trim mudi
mot nghin bay tram linh bon dong).

+ Ba Giang Thi H phai chiu 6.602.210 d@)r}g (sau tri¢u sau tram linh hai
nghin hai trdm mudi dong) tién an phi dan sy so tham (ba H chua ndp).

- V& an phi dan sy phtc thim: Anh D3 Thanh Ph phai ndp 300.000d6ng
(ba trim nghin ddng) tién an phi dan sy phac tham, nhung dugc trir vao
300.000dong tién tam tmg an phi phic thim ma anh Ph d3 ndp tai bién lai thu
tién s6 AA/2021/0000269 ngay 08 thang 6 nim 2022 ctia Chi cuc Thi hanh an
dan sy thanh phé YB, tinh Yén Bai (x4c nhan anh Ph da ndp du an phi phiic
tham).

3. Ban an phuc tham c6 hiéu lyc phap luét ké tir ngay tuyén an.

Truong hop Ban dn dwoc thi hanh theo quy dinh tai Piéu 2 Ludt Thi hanh
an dan sy thi nguoi dwoc thi hanh an dan suw, nguoi phai thi hanh an dan sy co
quyén thod thudn thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén thi hanh dn
hodac bi cuong ché thi hanh dén theo quy dinh tai cac Piéu 6, 7, 7a, 7b va 9 Ludt
Thi hanh an dan su, Thoi hiéu thi hanh dan dwoc thuc hién theo quy dinh tai
Diéu 30 Ludt Thi hanh dn dan su.

Noi nhin: T.M HOQI PONG XET XU PHUC THAM
- Vu GPKT2-TAND Téi cao; Tham phan - Chii toa phién toa

- VKSND tinh YB;

- TAND thanh phd YB; Pa ky)

- Chi cyc THADS thanh phd YB;
- Cac duong su;
- Luu: HS, HCTP.

Nguyén Thi Van
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