TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc 1ap - Tu do - Hanh phiic
Ban an s6: 184/2020/KDTM-PT
Ngay: 19/03/2020
V/v: “Tranh chép hop dong mua ban
hang hoa”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hoi dong xét xir phiic thAm gém c6:
Tham phan - Chu toa phién toa: Ong Lé Cong Toai
Céc tham phan: Ba Lwu Thi Poan Trang
Ba Hoang Thi Bich Thao
Thu ky phién toa: Ba Nguyén Thi Thanh Hong — Can bo Toa an nhan
dan Thanh pho H6 Chi Minh.
bai diép Vién kiém sat nhan dan Thanh phé HO Chi Minh: Ba Trin Thi
Thuy Ai — Kiém sat vién.
Ngay 19 thang 03 ndm 2020 tai try s¢ Toa 4n nhan dan Thanh phd Ho
Chi Minh, s6 26 Lé Thanh Ton, phuong Bén Nghé, Quén 1, Thanh ph6 H6 Chi
Minh, xét xir phuc thdm cong khai vy an dan sy thu ly s6 157/2019/TLPT-
KDTM ngay 24 thang 12 nam 2019 vé viéc: “Tranh chap hop dong mua ban
hang hoa”.
Do Bén 4n dan sy so tham s6 145/2019/KDTM-ST ngay 18/9/2019 ciia
Toa an nhan dan Quéan 1, Thanh pho H6 Chi Minh bi khang céo.
Theo Quyét dinh dwa vu 4n ra xét x s6 450/2020/QD-PT ngay
19/02/2020, gitta cac duong su:
1. Nguyén don: Cong ty C6 phan Dién T.
Dia~chi tru s& chinh: L6 Q, duong s6 6B-7A, KCN H, phuong H, quén L,
TP. ba Nang.
Nguroi dai dién uy quyén ciia nguyén don: Ong Phan Cong T, sinh nam
1992, CMND s6 201592258, do Cong an TP. ba Nang céap ngay 06/03/2007.
(Giay uy quyén so 01/2020/TGE ngay 16/03/2020).
2. Bi don: Cong ty C6 phan Tu van Thwong mai Xay dung M.
Dia chi try s& chinh: L14-08B Lau 4 Toa nha V, S6 72 dwong L, phuong
B, Quan O, Tp. H6 Chi Minh.



Dia chi hoat dong: 150 Bis dudong B, Phuong P, Quén H, Tp. Hd Chi
Minh.

Ngbfdi dai dién uy quyén cua bi dan:‘ Ba Vo Tl}i Nam H, sinh nam 1986-
CMND s6 271686668, do Cong an tinh Dong Nai cap ngay 21/10/2004. (Giay
uy quyén s6 13.2019/TCNS/GUQ.MK ngay 01/3/2019).

Dia chi lién hé: 150 Bis duong L, Phudng P, Quan O, Tp. H6 Chi Minh.

3. Nguoi khang cao: Cong ty C6 phan Tw van Thwong mai XAy dung
M.

(Céc duong su c6 mat tai phién toa).

NOI DUNG VU AN:

Theo ban 4n so thAm:

Nguyén don trinh bay:

Nguyén don la Cong ty C6 phan Dién T (sau day goi tit 1a Cong ty T) va
Bi don Cong ty C6 phan Tu van Thuong mai Xay dung M (sau day goi tat Cong
ty M) c6 ky két cac hop dong mua ban hang ho4 (thiét bi dién) 1a cac ta dién va
thang mang céap (chi tiét hang héa theo Hop ddng mua ban va cac phu luc kém
theo) dé Bi don thuc hién du an Sarina tai Khu dé thi méi TT, phuong A, Quan
T, Tp. HO Chi Minh, cu thé:

+ Hop dong mua ban sd 24/2017/7002SRN-02/HPMB.MK ngay
25/12/2017, vé6i tong gia tri 1a 15.290.688.293 dong. Ngay 22/3/2018, cac bén
ky Phu luc Hop dong mua ban s6 49/2018/7002SRN.02-01/PLHD.MK diéu
chinh gia tri hop dong 1a 12.803.134.544 dong (d4 bao gdm thué VAT).

+ Hop dong mua ban sb 25/2017/7002SRN-03/HPMB.MK ngay
25/12/2017, véi tong gia tri hop dong 13 2.539.450.650 dong. Ngay 30/8/2018
cac bén ky Phu luc Hop dong mua ban sb 83.2018/7002SRN-03.02/PLHD.MK,
véi gia tri 2.257.039.073 ddng (d3 bao gdm thué VAT).

Thuc hién hop dong, Nguyén don di giao diy du sb lugng hang hoa va bd
hoa don ching tir theo yéu cau cua Bi don. Ngay 11/01/2019, cac bén ky bién
ban ddi chiéu cong no, theo d6 Bi don con ng Nguyén don ddi v6i hai hop dong
néu trén tong sé tién no gdc 13 5.442.402.291 ddng. Nguyén don da nhiéu lan
yéu cau Bj don thanh toan sd no con lai nhung phia Bi don ¢6 tinh vi pham
khong thanh toan.

Do do6, Nguyén don khoi kién yéu cau Bi don phai thanh toan ngay mot
lan cac khoan tién sau:

- Tién no gdc cua hai hop ddng 13 5.442.402.291 ddng.
- Tién phat do bi don vi pham hop ddng 1a: 435.401.912 ddng, trong do:

+ Tién phat vi pham hop ddng theo Hop dong mua ban sO
24/2017/7002SRN-02/HDMB.MK ngay 25/12/2017 1a: 390.990.799 dong.



+ Tién phat vi pham hop ddéng theo Hop dong mua ban sO
25/2017/7002SRN-03/HDMB.MK ngay 25/12/2017 1a: 44.411.113 dong.

- Tién 14i chdm thanh toan theo 1ai suat 10% ciia hai Hop dong mua béan
hang hoa tam tinh dén ngay 19/3/2019 13 348.956.454 dong.

Qua trinh giai quyét an, Nguyén don rat mot phan yéu cau khoi kién vé
tién 14 chm thanh toan, khong yéu cau Toa an giai quyét voi Iy do Nguyén don
da yéu cau Bi don phai chiu tién phat do cham thanh toan.

Dai di¢n Bj don ba Vo Thi Nam H trinh bay tgi Bién ban hoa gidi ngay
22/7/2018 va tai phién toa so tham nhw sau:

Bi don xac nhan c6 ky cic Hop dong mua béan sO 24/2017/7002SRN-
02/HbMB.MK ngay 25/12/2017; Hop dong mua ban s6 25/2017/7002SRN-
03/HPMB.MK ngay 25/12/2017 va céc phu luc hgp dong nhu Nguyén don trinh
bay.

Thuc hiép hop d@)ng, Bi1 don da nhan dﬁy d}’l $6 luzqr}g hang hoa theo don dat
hang va nhan day du cac hda don ching tir theo ho so quyét toan ciia Nguyén don.

Ngay 11/01/2019, hai bén c6 ky Bién ban dbi chiéu céng ng ghi nhan Bi don
con no Nguyén don sb tién ng gdc 1a 5.442.402.291 dong cua hai Hop dong nbi
trén. D6i v6i yéu cau cia Nguyén don vé doi no gbe, Bi don dong ¥ tra. Tuy nhién,
do hoat dong kinh doanh cua Bi don gdp nhiéu kho khin, ban than Bi don cling bi
chil dau tu dy 4n no nén khong c¢6 kha ning thanh toan ngay mot 1an ng goc cho
Nguyén don. Bi don ciling khong c6 phuong an thanh toan ng cho Nguyén don ma
chi ¢6 thé chd cha dau tu thanh toan cho Bi don thi Bi don sé& thanh toan cho
Nguyén don. Bi don khong c6 ¥ kién vé yéu cau thanh toan tién phat do vi pham
hop ddng 14 435.401.912 dong, yéu cau Toa an xét xir theo quy dinh phép luat.

Tai Ban 4n dan su so tham sd 145/2019/KDTM-ST ngay 18/09/2019 cua
Toa an nhan dan Quan 1, tuyén xu:

1. Dinh chi xét xir d6i v6i yéu cau cua Nguyén don - Cong ty C6 phan Dién
T yéu cau Bj don Céng ty C6 phan Tu van Thuong mai Xay dung M thanh toan
tién 13i chidm thanh toan theo 14i suit 10% cia Hop dong mua ban sb
24/2017/7002SRN-02/HPMB.MK ngay 25/12/2017 va Hop déng mua ban sd
25/2017/7002SRN-03/HPMB.MK ngdy 25/12/2017 tam tinh dén ngay
19/3/2019 1a 348.956.454 dong (Ba traim bén muoi tam triéu, chin trim nim
muoi sau ngan, bon trim nim muoi bon dong).

2. Chép nhan yéu cau khoi kién cua Nguyén don - Cong ty C6 phan Pién
T:

Bugc Cong ty Co phan Tu van Thuong mai Xay dyng M thanh toan cho
Cong ty C6 phan Pién T s6 tién con ng theo Bién ban d6i chiéu cong ng dugc
xéc lap gitra hai bén ngay 11/01/2019, téng cong 5.877.804.203 dong (Nam ty,
tam tram bay muoi bay triéu, tAm trim 1¢ bdn ngan, hai trim 1¢ ba dong), trong
do:



- No gbc 1a 5.442.402.291 ddng (Nam ty, bon trim bdn muoi hai triéu,
bon trdm 1€ hai ngan, hai tram chin muoi mot dong),

- Tién phat do vi pham hop ddng, téng cong 1a 435.401.912 ddng (Bon
trdm ba muoi lam ngan, bdn tram 1¢ mot triéu, chin trim muoi hai ngan dong),
bao gdm:

+ Tién phat do vi pham Hop dong mua_ban sO 24/2017/7002SRN-
02/HDMB.MK ngay 25/12/2017 1a: 390.990.799 dong (Ba tram chin muoi tri¢u,
chin tram chin muoi ngan, bay tram chin muoi chin dong),

+ Tién phat do vi pham Hop dong mua ban ,sé 25/2017/7002SRN-
03/HbMB.MK ngay 25/12/2017 la 44.411.113 dong (Bon muoi bon tri€u, bon
tram muo1 mot ngan, mot tram muoi ba dong).

Céc bén thi hanh tai co quan thi hanh 4n déan sy c¢6 thAm quyén.

Ké tir ngay c6 don yéu cau thi hanh an cua Cong ty C6 phan bién T cho
dén khi thi hanh 4n xong, Cong ty Co phan Tu van Thuong mai Xay dung M
con phai chiu khoan tién 1i cua sb tién con phai thi hanh an theo muc 1ai suit
quy dinh tai Diéu 357, Diéu 468 cua Bo luat Dan sy nim 2015.

3. V& an phi tranh chp kinh doanh thuong mai so tham c6 gia ngach:

Bi don phai chiu an phi 1a 113.877.804 ddng (Mot trim mudi ba triéu, tdm
tram bay muoi bay ngan, tdm tram 1¢ bon dong).

Hoan lai cho Nguyén don s tién tam tmg an phi di nop 13 56.938.902
ddng (Nam muoi sau triéu, chin trim ba muoi tdm ngan, chin trim 1¢ hai dong)
theo Bién lai thu s AA/2018/0007477 ngay 07/5/2019 ctia Chi cuc Thi hanh an
dan sy Quan 1, Tp. HO Chi Minh.

Ngoai ra an so tham con tuyén vé viéc thi hanh &n va quyén khang céo cua
cac duong su.

Ngay 03/10/2019, Bi don nop don khang cao. Ly do: Ban an so tham chua
phan anh trung thyc, khach quan toan b6 quan hé tranh chap mua ban hang hoa
gilra cac bén, trong do c6 Cong ty Co6 phan Dia 6¢ D. Yéu cau Toa an cap phic
tham xac dinh lai quan hé thanh todn ba bén Coéng ty M, Cong ty D va Cong ty
T. Dinh chi xet xu d61 voi yéu cau cua Nguyén don yeu cau bi don thanh toan
tién phat do vi pham hgp dong.

Tai phién toa phiic thim:

- bai dién Nguyén don: Gilt nguyén ndi dung yéu cau va trinh bay tai phién
toa so tham va d€ nghi H61 dong xeét xu phuc tham bac khang cao cua Bi don,
gilt nguyén ban an so tham.

- Pai dién Bi don, giit nguyén yéu cau khang cio.

-Dai dién Vién Kiém sat nhan dan Thanh phd H6 Chi Minh- Ba Tran Thi
Thuy Ai phat biéu ¢6 ndi dung chinh nhu sau: Nhén thdy Tham phan va Hoi
dong xét xir phuc tham da tuan thu dang thu tuc té tung, cac duong su thuc hién



duoc quyén va nghia vu t6 tung. D& nghi Hoi dong xét xir khong chap nhan yéu
cau khang céo cua Bi don. Giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u c6 trong ho so vu an dugc tham tra tai phién
tdoa va can ctr vao két qua tranh luan tai phién toa, phat biéu cua Kiém sat vién,
Hoi dong xét xur nhan dinh:

[1] Tai phién toa phtc tham, cac dwong sy thira nhan ndi dung trinh bay
cua cac duong su dugc thé hién trong ban an so tham 1a dang; trong giai doan
phuc thim cac duong sy khong cung cap thém tai liu chimg cr moi. Xeét, Toa
an nhan dan Quan 1, thu 1y giai quyét tranh chap vé “hop dong mua ban hang
hoa”, gitra Cong ty T/N guyén don védi Cong ty M/Bi don 1a ding trinh ty, thu
tuc thém quyén. Sau khi xét xtr so tham, Bi don ndp don khang cdo trong thoi
han luat dinh nén don khang céo hop I¢.

[2] Xét, yéu cau khang céo cua Bi don, Hoi déng xét xir phuc thim nhan
thay:

-Bi don yéu ciu dua Cong ty C6 phan Pia 6c P tham gia vu an véi tu
cach nguoi ¢6 quyén loi, nghia vu lién quan va xac dinh lai quan h¢ thanh toan
ba bén Cong ty M, Cong ty D va Cong ty T. Xét yéu cau cua Bj don la khong
ding véi quy dinh tai Dleu 68 Bo luat TS tung dan su vi khi giai quyét vu an
khéng lién quan dén quyen va nghia vu ctua Cong ty D nén khéng c6 can cir dé
dua Cong ty D tham gia t6 tung.

-Xét vé ndi dung, trong giai doan so thim va tai phién toa phiic thim, dai
dién Bi don thira nhan: Ngay 11/01/2019, hai bén c¢6 ky Bién ban di chiéu cong no
ghi nhan Bi don con ng Nguyén don sd tién ng gdc 1a 5.442.402.291 dong cua hai
Hop dong noi trén. Bi don khong ¢ ¥ kién vé yéu cau thanh toan tién phat do vi
pham hop dong, s6 tién 435.401.912 dong, yéu cau Toa an xét xir theo quy dinh
phap luat.

[3] Xét, ban an so thdm chdp nhan yéu cau khoi kién cua Nguyén don
budc Bi don tra lai cho Nguyén don sb tién nhu trén 1a can ct, ding v6i quy
dinh cta phap luat. Hoi dong xét xir khong chap nhan yéu cau khang cdo Bi
don; giit nguyén ban an so thim nén ngudi khang cdo phai chiu an phi phic
thAm theo quy dinh.

Vi cac lé trén,

QUYET PINH:

- Can ctr Khoan 1, Diéu 308; Khoan 1, Piéu 148; Dicu 313 B§ lut To
tung dan sy; Khoan 1, Di€u 29 Nghi quyét s6 326/2016/UBTVQHI4 ngay
30/12/2016 cia Uy ban Thuong vu Quoc hoi quy dinh vé an phi, 1€ phi Toa an.



- Khéng chip nhan yéu cau khang cdo ciia Bi don Cong ty C6 phan Tu Vél}
Thuong mai Xay duyng M. Gitr nguyén Ban an dan sy so tham s
145/2019/KDTM-ST ngay 18/09/2019 cua Toa an nhan dan Quén 1, Thanh pho
Ho Chi Minh. Cu thé:

Xu:

1. Dinh chi xet xu déi Vol yeu cau cua Nguyén don - Cong ty C6 phan Dién
T yéu cau Bi don Cong ty C6 phan Tu van Thuong mai Xay dung M thanh toan
tién lai cham thanh toan theo lai suat 10% cua Hop dong mua ban so
24/2017/7002SRN-02/HPMB.MK ngay 25/12/2017 va Hop dong mua ban so
25/2017/7002SRN-03/HDMB.MK  ngay 25/12/2017 tam tinh dén ngay
19/3/2019 1a 348.956.454 (Ba tram bon muoi tam tri¢u, chin tram ndm muoi sau
ngan, bon tram nam muoi bon) dong.

2. Chép nhan yéu cau khoi kién cua Nguyén don - Cong ty C6 phan Pién
T:

Bugc Cong ty Cb phefln Tu van Thuong mai Xay dung M thanh toan cho
Cong ty C6 phan Dién T s0 tién con ng theo Bién ban doi chiéu cong ng duge
xac 1ap gitra hai bén ngay 11/01/2019, tong cong 5.877.804.203 (Nam ty, tam
tram bay muoi bay tri¢u, tdm tram 1é bon ngan, hai tram 1¢ ba) dong, trong doé:

- No gbc 1a 5.442.402.291 (Nam ty, bdn tram boén muoi hai triéu, bon
tram 1¢ hai ngan, hai traim chin muoi mét) dong,

- Tién phat do vi pham hop dong tong cong 1a 435 401.912 (Bon trdm ba
muoi ldm ngan, bon tram 1€ mot triéu, chin trdm muodi hai ngan) dong, bao gom:

+ Tién phat do vi pham Hop dong mua ban sb 24/2017/7002SRN-
02/HDMB.MK ngay 25/12/2017 1a 390.990.799 (Ba tram chin muoi triéu, chin
tram chin muo1 ngan, bay tram chin muoi chin) dong.

+ Tién phat do vi pham Hop dong mua ban sd 25/2017/7002SRN-
03/HPMB.MK ngay 25/12/2017 1a 44.411.113 (Bon muoi bon tri¢u, bon tram
muoi mot ngan, mot tram mudi ba) dong.

Céc bén thi hanh tai co quan thi hanh an dan su c¢6 thim quyén.

) Ké tir ngay c6 don yéu cau thi hanh an cua Cong ty C6 phan Pién T cho
dén khi thi hanh an xong, Cong ty C6 phan Tu van Thuong mai Xay dung M
con phai chiu khoan tién 1ai cta s6 tién con phai thi hanh an theo muc lai suat
quy dinh tai Biéu 357, Diéu 468 cua B6 luat Dan sy nam 2015.

3. V& an phi tranh chap kinh doanh thuong mai so thim c6 gia ngach:

Bi don phai chiu an phi la 1,13.87‘7.804 (M4t tram muoi ba triéu, tdm tram
bay muoi bay ngan, tam tram 1¢ bon) dong.

4. An phi phuc tham :

- Bi don phai chiu 2.000.000 (Hai triéu) dong, dugc khau trir vao tién tam

ung an phi phuc tham do bi don da nop 2.000.000 (Hai triéu) dong, theo Bién lai



thu sd AA/2019/0005183 ngay 21/10/2019 cua Chi cuc Thi hanh an dan sy
Quén O, Thanh phé H6 Chi Minh.

- Ban 4n phuc tham c6 hiéu luc phap luét ké tir ngdy tuyén an.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh an dén sy thi nguoi duoc thi hanh an dén sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Piéu 6,7 va 9
Luat Thi hanh 4n dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai
Diéu 30 Luat Thi hanh 4n dan sy.

TM. HOI PONG XET XU PHUC THAM
Lo THAM PHAN - CHU TOA PHIEN TOA
Noi nhan: :
- TAND ti cao;

- TAND cép cao tai TP.HCM;

- VKSND cip cao tai TP.HCM;

- VKSND TP.HCM;

- TAND Quan 1,TP.HCM;

- Cuc THADS TP.HCM;

- Chi cuc THADS Quén 1 TP.HCM;
- Cac duong sy; Lé Cong Toai
- Luu.






