TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH LAM PONG Doc 1ap - Tw do - Hanh phic
Ban 4n sd: 03/2017/LD-PT
Ngay: 24-8-2017
V/Iv: Tranh chép lao dong vé

bdi thudng thiét hai do nguoi
lao dong don phuong chim
durt hop dong lao dong.

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH LAM DPONG

- Thanh phin Héi dong xét xir phiic tham gom cé:

Tham phén - Chii toa phién toa: Ong Nguyén Hiru Hong.

Cdc Tham phan: Ong Bui Hiru Nhan.

Ba Vi Thi Nguyét.

- Thuw ky phién toa: Ong Vi Quang Huy — Thu ky Toa 4n nhan dan tinh
Lam Pong.

- Pai dién Vién kiém sdt nhdn din tinh Lam Péng tham gia phién toa:
Ong Ngo Pham Thé My - Kiém st vién.

Ngay 24 thang 8 nam 2017, tai tru s& Toa 4n nhan dan tinh Lam Dong, xét
xt phuc tham cong khai vu 4n Lao dong thu 1y sé 02/2017/TLPT-LD ngay 20
thang 7 nam 2017 vé “Tranh chép lao dong vé boi thuong thiét hai do ngudi lao
dong don phuwong cham dit hop dong lao dong”.

Do Ban an sb 02/2017/LD-ST ngay 08 thang 6 nim 2017 ctia Toa 4n nhan
dan thanh phd Pa Lat bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr s6 108/2017/QDP-PT ngay 28/7/2017
gitra cac duong su:

- Nguyén don: Cong ty trach nhiém hiru han B c6 dia chi tru s¢ chinh tai
duong A, phuong B, thanh phd P, tinh Lam Pdng.

Nguwoi dai dién hop phap cua nguyén don Cong ty trach nhiém hitu han D:
Ba Bui Thi N, sinh ndm 1959, chic vu Giam dbc nhan su (theo van ban uy
quyén ngay 07/8/2017 ciia Tong giam dbc cong ty)

- Bi don: Ba Lé Thi My D, sinh nam 1989; dia chi noi cu tra duong C,
phuong D, thanh phd D, tinh LAm Dong.



- Nguoi khdng cdo: Cong ty trach nhiém hitu han D 1a nguyén don.

(dai dién nguyén don co mat, bi don ba D vcfng madt)
NOI DUNG VU AN

Theo ban an so tham,

Theo ndi dung don khéi ki¢n ctia nguyén don Cong ty trach nhi¢m hiru han
P nop ngay 28/7/2016 va ban tu khai cia ngudi dai dién theo Gy quyén cua
nguyén trinh bay:

Do c6 quan hé lao dong gitra Cong ty D va ba Lé Thi My D nén gitra hai
bén cd ky Ban cam két hoc viéc sb 2016/02/06, ngay 29/02/2016 vé6i thoi gian
hoc viéc tir ngay 29/02/2016 dén ngay 29/4/2016.

Dén ngay 29/3/2016 do ba D 1am viéc hiéu qua nén dugc Cong ty P ky hop
dong lao dong thoi han xac dinh 1a 24 thang ké tir ngay 01/4/2016 dén ngay
01/4/2018. Sau khi ky hop dong lao dong ba D 1am viéc dugc mot thoi gian thi
dén ngay 11/6/2016 ba D tu y bo viéc khong co 1y do. Cong ty P di nhiéu lan
moi ba D dén lam viéc nhung ba D khong hop tac. Ngay 17/6/2016, Cong ty P
ban hanh Quyét dinh s6 02/2016/QD-P vé viéc cham dit hop dong lao dong d6i
véibaD.

Do ba D vi pham cac quy dinh vé& don phuong chim dut hop dong, gay
thiét hai cho Cong ty B nén Cong ty D yéu cau Toa an giai quyét budc ba D
phai bdi thudng cac khoan tién sau:

1. Boi thudong vi pham thoi han bao trude: 3.317.000/26 x30 = 3.827.3074.

2. Boi thuong hop dong %4 thang luong cin ban 3.317.000d = 1.568.500d.

3. Bo6i thuong theo cam két: 3.100.000d.

4. Thé bao hiém thang 6/2016: 149.265d

Tong cong: 8.645.072d

Tuy nhién trong qua trinh lam viéc khoan tién luong Cong ty B con phai
thanh toan cho ba D 1a 1.084.403d, can trir vao khoan ba D phai boi thudng thiét
hai cho cong ty nén s tién con lai yéu cau ba D phai thanh todn cho cong ty Ia:
7.560.6694.

Bi don ba D x4c nhan ndi dung trinh bay ciia nguyén don vé viéc ky két
hop ddng lao dong, noi dung hop dong va qué trinh thyc hién hop dong la dung
nhu Cong ty D trinh bay. Tuy nhién vi Iy do ba khéng hiéu biét nén trudc khi
nghi viéc, ba khéng xin phép. Hon nita, thoi gian d6 ba c6 thai, sitc khoe yéu,
cong viéc ¢ cong ty lai ap luc nén ba phai nghi viéc. Ba khong ddng v bdi
thuong tit ca cac khoan nhu nguyén don di yéu cau véi sé tién 7.560.6694.
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Toa &n md phién hop kiém tra viéc giao ndp, tiép can, cong khai chimg ctr
va Hoa giai vao ngay 16/5/2017 nhung do bi don ba D c¢6 don xin viang mit nén
khong thé mo phién hop kiém tra viéc giao ndp, tiép can, cong khai ching ctr va
khong hoa giai duoc.

Tai Ban 4n Lao dong so thim S6 02/2017/LD-ST ngay 08/6/2017 cua Toa
an nhan dan thanh phé Pa Lat da tuyén xir:

Chép nhan mot phan yéu cau khoi kién ciia Cong ty B ddi véi ba D

Budc ba D phai c6 nghia vu bdi thuong cho Cong ty P s tién 149.265d
(Mot tram bon muoi chin ngan hai tram sdu muwoi ldm dong) tién dong bao hiém
y té thang 6/2016.

Bac cac yéu cau caa Cong ty B yéu cau ba D bodi thudng do vi pham thoi
han bao trudc 1a 3.827.307d, bdi thuong hop ddng Y thang luong cin ban 1a
1.568.500d va boi thuong tién hoc viéc theo cam két 1a 3.100.0004.

Vé an phi: Budc Cong ty trach nhiém hiru han D phai chiu 300.000d an phi
Lao dong so thim nhung dugc trir toan b vao s tién 300.000d (Ba tram ngan
dong) theo bién lai thu s6 AA/2015/0008246 ngay 07 thang 4 nim 2017 cta Chi
cuc Thi hanh an dan sy thanh ph D.

Budc ba D phai chiu 300.000d an phi Lao dong so tham.

Ngoai ra, ban an so thdm con tuyén vé quyén khang cao va trach nhi¢m thi
hanh an cua cac bén duong su

Ngay 20/6/2017, Cong ty D khang céo khéng dong ¥ v6i ban an so tham
d6i v6i nhitg yéu cau bi bac.
Tai phién toa hom nay,

Pai dién ciia nguyén don Cong ty P van gitt nguyén yéu cau khai kién va
yéu cau khang cdo dé& nghi Hoi dong xét xtr (sau day goi tat 1a HDXX) cin cr
vao Diéu 43 Bo luat lao dong ndm 2012 chip nhén toan bd yéu cau khang cdo
ciia nguyén don Cong ty TNHH D, sia Ban 4n Lao dong so tham SO
02/2017/LD-ST ngay 08/6/2017 ctia Toa 4n nhan dan thanh phd b.

Bi don ba D médc du da duoc Toa an tri¢u tap hop 1¢ dén 1an tht 2 nhung
van vang mit khong co 1y do.

Pai dién Vién kiém sat phat biéu y kién cua Vién kiém sat vé viéc Tham
phan va cac duong sy da tuan thu ding quy dinh cua Bo luat tb tung dan su
trong qua trinh giai quyét vu an Lao dong & giai doan phiic tham dong thoi dé
nghi HDXX cén cr vao khoan 1 Diéu 308 giit nguyén ban an Lao dong so tham.

NHAN PINH CUA TOA AN:
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Sau khi nghién ctru céc tai li€u co6 trong ho so vu an, can cir vao két qua
tranh luan va y kién cua dai di¢n Vién ki€ém sat nhan dan tinh Lam Bong. Hoi
dong xét xtr nhan dinh:

[1] V& quan hé phap luat tranh chép:

Pay 1a vu an Tranh chip lao dong giira nguoi stir dung lao dong véi ngudi
lao dong vé boi thuong thiét hai do don phuong chdm dut hop dong lao dong
theo quy dinh tai diém a, khoan 1, Piéu 32 Bo luat T6 tung Dan su nim 2015,
tham quyén giai quyét thudc vu an lao dong theo quy dinh tai diém c, khoan 1,
Diéu 35 va diém b, khoan 4, Diéu 38 Bo luat TH tung Dan sy nam 2015.

[2] Xét yéu cau khang céo cua nguyén don Cong ty D HPXX thdy rang
cong ty TNHH D va ba D c6 ky Ban cam két S6 2016/02/06/APD ngay
29/02/2016 noi dung trong ban cam két thé hién bén Cong ty P chiu trach nhiém
huéng din cho ba D cong viéc thudc bd phan kiém manh thoi gian hudng dan tir
ngay 29/02/2016 dén ngay 29/4/2016, sau thoi gian duge hudng din ba D phai
ky hop ddng lao dong lam viéc cho Cong ty D it nhét 1 12 thang, néu nghi viéc
trudc thoi han thi phai boi thuong chi phi huéng dan cong viéc 1a 01 thang
luong cin ban, luong cin ban trong thoi gian dugc huéng din cong viéc 1a
3.100.000d/thang. Pén ngay 01/4/2016 giita Cong ty D va ba D ky hop dong lao
dong s6 05164 voi thoi han lao dong c6 xac dinh 1a 24 thang ké tir ngay
01/4/2016 dén ngay 01/4/2018; cong viéc 1a cong nhan kiém hang dan; dia diém
lam viéc tai duong A, phuong B, thanh phé b, tinh Lam Béng; muc luong la
3.317.000d/ thang; Cong ty D s€ trich 10,5% tir lwrong hang thang cia ba D va
dong 22% trén mic lwong cin ban hang thang ctia ba D dé ndp cho co quan Bao
hiém x4 hoi cac khoan bao hiém bat budc nhu Bao hiém x4 hoi, Bao hiém vy té,
Bao hiém that nghiép. Ngoai ra hop dong con quy dinh céc khoan nhu kinh phi
Cong doan, ché do 1am viéc, cac quyén loi, nghia vu cua nguoi lao dong va
nghia vy, quyén han cua nguoi st dung lao dong. Vu an da dugc Toa an nhan
dan thanh phé D xét xir so tham tai Ban 4n lao dong so thim Sb 02/2017/LD-ST
ngdy 08/6/2017. Do khong ddng ¥ véi quyét dinh cia ban an so thim nén
nguyén don Cong ty D khang céo yéu cau ba D bdi thudng % thang tién luong
cin ban 1a 1.568.500d do don phuong cham dut hop dong lao dong trai phap
luat; boi thudng 3.827.307d do vi pham quy dinh vé thoi han béo trude; boi
thuong sb tién 3.100.000d theo ban cam két thoi gian dao tao. Qua cac yéu cau
khang céo ctia nguyén don HDXX nhén thay:

- Vé hanh vi don phiong cham ditt hop dong lao ddng ciia nguoi lao dong:

Theo Hop ddng lao dong S6 05164 ngay 01/4/2016 giita Cong ty D va ba D
thi thoi han lao dong dugc xac dinh 1a 24 thang ké tir ngay 01/4/2016 dén ngay

4



01/4/2018; cong viéc 1a cong nhan kiém hang dan; dia diém lam viéc tai duong
A, phuong B, thanh phd D, tinh Lam Péng; muc luong 1a 3.317.000d/thang.
Thue té sau khi ky hop dong lao dong ba D tham gia quan hé lao dong dén ngay
10/6/2016, sau d6 tu ¥ bo viéc khong thong bao cho ngudi sir dung lao dong biét
trude theo quy dinh tai diém b, khoan 2 Diéu 38 Bo luat Lao dong nam 2012.
Hanh vi ndy d3 dugc ba D thira nhén tai ban tu khai ngay 08/5/2017 (buit luc so
31), ngay 17/6/2016 Cong ty D ra Quyét dinh s6 02/2016/QD-D cham dut hop
dong lao dong véi ba D véi Iy do ba D don phuong cham dut hop dong lao
dong. Nhu vay, ddi chiéu vai quy dinh tai Diéu 43 B0 luét Lao dong nam 2012
dd c6 du can cir dé xac dinh nghia vu don phuong chim dut hop dong lao dong
trai phap luat ctia nguoi lao dong d6i vai nguoi str dung lao dong va nguyén don
da chimg minh duoc 15i cia nguoi lao dong dbi voi viée cham dut hop dong lao
dong trai phap luat nén ngudi lao dong phai boi thuong thiét hai cho ngudi sir
dung lao dong theo quy dinh cua Bo luat Lao dong nam 2012 cu thé nhu sau:

- V¢ khoan tién bdi thuong do don phuong cham dut hop dong lao dong
trai phap luat 1a ' thang tién luong cin ban, nguyén don yéu cau boi thudng sb
tién 1a 1.568.500d. Tuy nhién theo quy dinh tai khoan 1 Piéu 43 Bo luat Lao
dong nam 2012 quy dinh khoan tién bdi thuong 1 % thang tién luong theo hop
ddng, can cir vao muc tién luong ghi trong Hop dong lao dong S6 05164 ngay
01/4/2016 1a 3.317.000d/thang nén muc boi thuong duoc xac dinh la
3.317.000d/thang/2 = 1.658.500d. Nhung tai don khoi kién ghi ngay 26/7/2016
va don khang céo ghi ngay 20/6/2016 nguyén don chi yéu cau bi don bdi thudong
khoan tién 1.568.500d thap hon mic boi thudng do phap luat quy dinh, day 1a
quyén tu do dinh doat cia duong su va ¢o6 lgi cho nguoi lao dong nén can chép
nhén khoan tién trén.

- V& khoan tién boi thuong do vi pham thdi han bao trude, theo quy dinh
ctia phap ludt vé lao dong thi ngudi lao dong cd quyén don phuong chim dut
hop dong lao dong trudc thoi han, nhung phai bio truéc cho ngudi sur dung
trong thoi han luat dinh, trong vu 4n nay truong hop cua ba D mudn chidm dut
hop ddng lao dong trudc thdi han thi phai bao trude cho Cong ty D it nhét 14 30
ngay theo quy dinh tai diém b, khoan 2, Piéu 37 Bo luat Lao dong nam 2012.
Nguyén don yéu cau so tién 3.827.307d (cu thé 3.317.000d/ 26 ngay lam viéc x
30 ngay = 3.827.307d) 14 ¢o can cw, dung phéap luat, HDXX chip nhan yéu cau
khang cdo nay cua nguyén don budc bi don phai c6 nghia vu thanh todn khoan
tién trén.

- V& khoan tién bdi thudng theo Ban cam két S6 2016/02/06/APD ngay
29/02/2016 n6i dung trong ban cam két thé hién bén Cong ty P chiu trach nhiém
huéng din cho ba D cong viéc thudc bd phan kiém manh thoi gian hudng dan tir
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ngay 29/02/2016 dén ngay 29/4/2016, nhung dén ngay 01/4/2016 thi hai bén da
chidm drt thuc hién ban cam két trude thoi han, moi quyén lo1, nghia vu da thoa
thuan trong ban cam két khéng con hiéu luc rang budc giita cic bén, nén yéu cau
ctia nguyén don vé bdi thudng 01 thang luong co ban trong thdi gian huéng dan
nghé s6 tién 1 3.100.000d 1a khong ¢ cin cir dé chap nhan, HDXX khong chap
nhan yéu cau khang cdo ndy cta nguyén don.

- V& khoan tién Bao hiém y té thang 6/2016 Cong ty B da dong cho ba D
sO tién 14 149.265d, ban an so tham di tuyén chap nhan yéu cau nay ciia nguyén
don budc bi don c6 nghia vu thanh toan, khoan tién nay cac bén khong c6 khang
cdo, Vién kiém sat khong c6 khang nghi nén da c6 hi¢u luc phap luat.

Xét thdy quan hé lao dong gilta nguoi lao dong va ngudi sir dung lao dong
la binh déng, dugc phap luat lao dong diéu chinh cu thé, nham bao vé quyén va
loi ich hop phap cta cac chu thé trong quan hé lao dong. Cap so tham chua danh
gia dung tinh chat cua vu an, khong xac dinh nghia vu ctia nguoi lao dong khi
don phuong chim dut hop dong lao dong trai phap luat theo quy dinh tai khoan
1 va khoan 2 Diéu 43 B luat Lao dong nam 2012 1a anh huong dén quyén va
loi ich hop phap cia nguoi st dung lao dong, do vay can chap nhan mdt phan
yéu cau khang cédo cia nguyén don. Stra Ban an lao dong so thim S
02/2017/LD-ST ngay 08/6/2017 ctia Tda an nhan dan thanh phd D. Budc bi don
c6 nghia vu bdi thudng cho nguyén don sd tién 13 5.545.072d¢ gdém Khoan tién
bdi thuong do don phuwong chdm dat hop dong lao dong trai phap luat 1a %
thang tién lwong cin ban ghi trong hop dong lao dong theo yéu cau cua nguyén
don 1a 1.568.500d; khoan tién boi thudong do vi pham thoi han bao trudc khi
thuc hién quyén don phuong chim dit hop doéng lao dong trudc thoi han 1a
3.827.307d; khoan tién Bao hiém y té thang 6/2016 1a 149.265d. Tuy nhién, theo
101 trinh bay va 161 thira nhan cua nguyén don Cong ty P hién dang gilr khoan
tién luong ctia ba D 14 1.084.000d nguyén don dé nghi duoc khau trir vao khoan
tién phai boi thudong cua ba D ddi véi cong ty. HDXX thay rang, dé nghi nay 1a
hop 1y can thiét cho viéc giai quyét dirt diém vu 4n, nén can chap nhan. Can ddi
giita khoan tién ba D phai bdi thuong cho cong ty va khoan tién lwong ma cong
ty phai thanh toan cho ba D, thi khoan tién con lai ba D phai c6 nghia vy thanh
toan cho cong ty 1a 4.461.000d (cu thé nhw sau 5.545.072d - 1.084.000d =
4.461.0004d)

V& an phi:
- Budc ba D phai chiu 300.0004 tién an phi lao dong so tham dbi v6i nghia
vu phai thi hanh cac khoan bdi thudng cho nguyén don dugce Toa an chip nhan.



- Budc Cong ty TNHH D phai chiu 300.0004 tién an phi lao dong so thim
d6i voi yéu cau boi thudng khong duoc Toa an chap nhan.

Do stra ban 4n so thAm nén nguoi c¢6 khang cao khong phai chiu an phi lao
d6ng phuc tham.

Vi cac lé trén;
QUYET PINH:

- Can clr khoan 2 Diéu 308 B6 luat T tung Dan su;

- Ap dung Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy
ban thuong vu Quéc hoi Quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va
str dung an phi, 1€ phi Toa an.

Chéap nhan mot phan yéu cau khang cdo ciia nguyén don Cong ty TNHH P
doi voibidonba D .

Stra Ban 4n lao dong so tham S6 02/2017/LD-ST ngay 08/6/2017 cua Toa
an nhan dan thanh phd Da Lat.

Xur:

1. Chap nhan mét phan yéu cau khoi kién cua nguyén don Cong ty TNHH
P d6i v6i bi don ba D . Budc bi don ba D ¢6 nghia vu boi thuong cho nguyén

don Cong ty D sb tién 4.461.000d (Bon triéu, bén tram sdu muroi mot ngan
dong)

Ké tir ngay bén dwoc thi hanh dan cé don yéu cau thi hanh dn cho dén khi
thi hanh xong tdt ca cdc khodn tién, hang thang bén phdi thi hanh dn con phdi
chiu khodn tién ldi cia sé tién con phdi thi hanh dn twong ing véi thoi gian
chuea thi hanh an theo quy dinh tai khoan 2 Pieu 357 Bé ludt Dan sw nam 2015,

2.Vé an phi:

- Budc ba D phai chiu 300.000d (Ba trdm ngan dong) tién an phi lao dong
so tham.

- Budc Cong ty TNHH P phai chiu 300.000d (Ba tram ngan dong) tién an
phi lao dong so thim. Nhung duoc trir vao sd tién tam ung an phi da nop 1a
600.000d (Scu tram ngan dong) theo cac Bién lai thu s6 AA/2015/0008246 ngay
04/4/2017 va Bién lai thu s6 AA/2016/0001479 ngay 03/7/2017 ctia Chi cuc Thi
hanh an dan sy thanh phd Pa Lat, Cong ty TNHH B da ndp du tién an phi lao
dong so tham. Hoan tra cho Cong ty TNHH D s6 tién 300.000d (Ba trdm ngan
dong) tién tam (mg an phi cOn thira.



Truwong hop ban an dwoc thi hanh theo quy dinh tai Piéu 2 Ludt Thi hanh
an dan su, thi nguoi duwoc thi hanh dan dan su, nguwoi phai thi hanh an dan sy co
quyén théa thudn thi hanh dn, quyén yéu cau thi hanh én, tu nguyén thi hanh dn
hodc bi cuong ché thi hanh an theo quy dinh tai diéu 6, 7 va 9 Ludt Thi hanh én
dan sy, thoi hiéu thi hanh dan dan su theo quy dinh tqi Piéu 30 Ludt Thi hanh én
dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Notnhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh LD THAM PHAN - CHU TQA PHIEN TOA

- TAND TP Pa Lat (02);
- Phong KTNV&THA

- Cac duong sy; ~ 1.
~Luu AV - HS. (Paky)

Nguyén Hiru Hong



