TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap - Tu do - Hanh phiic

Ban 4n sb: 601/2023/DS-PT
Ngay 24/5/2023 ‘
V/v Tranh chap hop dong thi cong

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa:  Ong BUi Lién Minh

Cdc Tham phdan: Ong Phan Nguyén Nguyén

Ong PJ Giang

- Thuw ky phién toa: Ba Ha Hoa Thién

- Dgi di¢gn Vign Kiém sit nhan dén thanh phé Ho Chi Minh tham gia
phién toa: Ba Nguyén Thi Diém - Kiém sat vién.

Trong cac ngay 11 va 24 thang 5 nam 2023 tai try s& Toa an nhan dan

Thanh phé H6 Chi Minh xét xu phuic thé;n cong khai vy an thu ly sO
219/2022/DSPT ngay 07/7/2022 vé: “Tranh chap vé hop dong thi cong”.
Do ban 4n dén sy so tham s6 107/2022/DS-ST ngay 18/5/2022 cia Toa 4n
nhan dan quan Tan Binh, Thanh pho Ho Chi Minh bi khang céo.
Theo Quyét dinh dua vu an ra xét xir phuc thAm sé 1548/2022/QD-PT
ngay 11/4/2023 giira cac duong su:
Nguyén don: Ong NHNT, ndm sinh 1992; Dia chi: S6 81A HVT, P.ML,
q.PN, Thanh pho H6 Chi Minh (c6 mat).
Ngudi dai dién hop phap: Ong NVK, sinh nim 1998; dia chi: 37 PL, p.
PL, t.p TDM, tinh BD (c6 mat).
~_Bidon: Cty TNHH HD360; Tru s6: S6 23/2C1, CH, P.MB, ¢.TB, Thanh
pho Ho Chi Minh.
Nguoi dai dién theo phap luat: Ong NVH - Giam dbc.
Nguoi dai dién hgp phép: Ba TTS, ném’sinh 1994 Dia chi: T4, sb 135A
PT, P.S, Q.B, Thanh phdé H6 Chi Minh theo giay uy quyén ngay 05/5/2022 (c6
mat).

Nguoi co quyén loi, nghia vu lién quan: Ba DNKH, nam sinh 1993; Dia
chi: SO 81A HVT, P.ML, q.PN, Thanh ph6 H6 Chi Minh (c6é mdt).



Nguoi dai dién hop phap: Ong NVK, sinh nam 1998; dia chi: 37 PL, p.
PL, t.p TDM, tinh BD (c6 mat)

NOI DUNG VU AN:

Theo don khoi kién ngay 28/7/2020 va trong qud trinh gidi quyét vu dn,
nguyén don éng NHNT trinh bay:

Ngay 29/10/2019, 6ng NHNT (viét tit ong Th) va CTy TNHH HD360
(viét tat Cong ty) ky hop ddng s6 2910-01/2019/HP-TCNT, theo d6 Cong ty thi
cong, cung cap, lip dit va hoan thién ndi that can nha cho ong Th tai dia chi
81AHVT, P.ML, ¢.PN, Thanh phé H6 Chi Minh véi gia 1.354.000.000 dong,
thoi han thi cong 02 théng ké tir ngay 29/10/2019. Thyc hién hop dong, 6ng Th
da thanh toan cho Cong ty s6 tién 1.351.000.000 dong, tuy nhién trong qua trinh
thi Cong, Cong ty da ty y thay d01 thiét ké s0 voi thoa thuén ban dau, cu thé:
Thay d6i hudng Ién Xuong cua cau thang, giéng troi bi bit lai, khong gian gitra
phong an va bép khong dong bd vé chiéu cao, sir dung vt li¢u go khong dung
nha cung cap nhu trong bang dy toan va bd sung nhiéu chi tiét xay dung nhung
khong hoi y kién ciia 6ng Th nén 6ng Th khong dong y dé Cong ty tiép tuc thyc
hién hop dong. Nay, 6ng Th khoi kién yéu cau cham dut hop dong s6 2910-
01/2019/HD-TCNT ngay 29/10/2019; Yéu cau Cong ty hoan tra so tién da nhan
nhung chua thi cong 12 821.987.796 dong va Phat 03 thang do cham ban giao
nha tir ngy 29/02/2020 dén ngay 30/5/2020 véi sb tién 162.120.000 dong.

Bi don CTy TNHH HD360 do ba NMT va ba NQT /la nguoi dai dién hop
phap trinh bay:

Ngay 29/10/2019, Cong ty va 6ng Th ky hop dong s6 2910-01/2019/HD-
TCNT theo dung ndi dung ma 6ng Th trinh bay. Thyc hién hop dong, Cong ty
d3 tién hanh mua vat liéu va noi that theo bang du toan s6 BGTCNT: 2310-
01/2019/BG-TCNT va Cong ty da thi cong xong phan tho, dang hoan Th phan
ndi that thi ong Th khong dong y dé Cong ty tiép tuc thi cong ma khong cho biét
ly do. Viéc ban giao nha khong ding hen la do 6ng Th yéu cau Céng ty chinh
sira thiét ké, thay 601 mau mi, mau sic vat liéu so v6i ban ve€ va bang du toan.
Pé dap ung yéu cau cua ong Th, Cong ty phai dd bo mot sb hang muc da thi
cong va thi cong lai tir dau dan dén bi cham tré cling nhu 1am chi phi phét sinh
taing so voi dy toan ban dau, tong gia tri cac_hang myc di thi cong la
1.430.134.633 dong chénh léch hon so véi sé tién 6ng Th da thanh toan la
1.351.000.000 dong. Cudi thang 5/2020, hai bén dong y tam hodn thi cong mot
tuan dé thong nhat noi that cho phu hop, tuy nhién ngay 02/6/2020 6ng Th khoa
ctra, khong cho Cong ty tiép tuc thi cong. Cong ty dd nhiéu lan lién hé, trao d6i
nhung 6ng Th tir chdi, ¢ tinh kéo dai vu viéc va khoi kién.

Ngay 26/11/2021, Céng ty va 6ng Th da 1ap bién ban nghiém thu hoan
thanh hang muc cong trinh, theo d6 hai bén da thong nhét dugc Cong ty da thuc
hién phan tho va phan hoan Th tuong duong sd tién 532.018.204 dong (khdng
tinh gia tri noi that), s6 tién con lai 1a 818.981.796 ddng thi cic bén chwa thong
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nhat. Ong Th khéi kién yéu cau cham duat hop dong s6 2910-01/2019/HD-TCNT
ngay 29/10/2019; Yéu cau Cong ty hoan tra sd tién 3 nhan nhung chwa thi céng
la 821.987.796 ddng va Phat 03 thang do chdm ban giao nha tir ngay 29/02/2020
dén ngay 30/5/2020 véi s6 tién 162.120.000 dong thi Cong ty khong dong . D6i
v6i toan bo phan thi cong nodi that lién quan dén gd thi Cong ty thira nhan di thi
cong sai v6i thoa thudn ban dau nén Cong ty déng ¥ tu thao g& va nhén lai toan
bd phan gd da thi cong tai nha ong Th.

Ngay 10/3/2021 va ngay 08/02/2022, Cong ty c6 don yéu cau phan té cu
thé nhu sau: Yéu cau 6ng Th thanh toan sb tién ma Cong ty da thuc hién ting so
v6i hop dong 1 79.134.633 ddng va yéu cau ong Th hoan tra cac loai dén, trang
thiét bi ma Cong ty dua dén dé lip dt, thi cong tai nha 6ng Th gdm co: 01 Pén
tha tran phong khach tri gid 9.800.000 ddéng, 01 Pén tha trdn ban an tri gia
6.700.000 dong, 01 Pén tha tran dao bép trj gia 3.000.000 dong, 02 Pén tha tran
phong ngu tri gia 2.000.000 dong, 01 May cat gach tri gia 1.250.000 dong va 01
xe day tri gia 3.000.000 dong. Néu 6ng Th khong tra, lam mat hay hu hong thi
6ng Th phai tra s6 tién 27.750.000 dong.

NQuoi c6 quyén loi, nghia vu lién quan ba DNKH trinh bay: Ba 1a vo
cia 6ng Th va hién dang sinh song trong can nha tai dia chi: S6 81A HVT,
P.ML, q.PN, Thanh ph6é H6 Chi Minh. Ngudn gdc cin nha la cua b me ong Th
nhung da giao cho ong Th quan 1y va s dung. Do nha da xudng cap mot sd
hang myc ciing nhu dé phi hop véi sinh hoat ciia gia dinh nén 6ng Th ¢6 ky hop
ddng véi Cong ty dé thi cong va hoan Th cin nha trén. Vé ndi dung vu an, ba
thong nhat vai 10i trinh bay ciia 6ng Th.

Véi ndi dung vy an néu trén Toa an cip so tham da tuyén an:
1. Ghi nhan sy thoéa thuan ctia cac duong su:
Cham diit hop dong thi cong, 1ap dat sé 2910-01/2019/HD-TCNT ngay

29/10/2019 gitta 6ng NHNT va Cty TNHH HD360 veé viéc cung cap, ldp dat va
hoan Th ndi that can nha S6 81A HVT, P.ML, q.PN, Thanh pho H6 Chi Minh.

2. Chap nhan yéu cau khoi kién ctia ong NHNT.,

2.1. Budc Cty TNHH HD360 tra cho ong NHNT s tién 873.829.796
(Tdm tram bay muoi ba tri¢u tdm tram hai muoi chin nghin bay tram chin muoi
sau) dong, trong do: 808.981.796 (Tam tram lé tam triéu chin tram tdm muoi
mot nghin bay tram chin muoi sau) dong 1a s6 tién 6ng Th da thanh toan theo
hop dong thi cong, lap dat sé 2910-01/2019/HD-TCNT ngay 29/10/2019 va
64.848.000 (Sau muoi bdn tridu tam trim bon muoi tim nghin) dong 1a sd tién
phat vi pham thoi han thuc hién hop dong theo hop dong thi cong, lap dit sb
2910-01/2019/HD-TCNT ngay 29/10/2019 vé viéc cung cap, lip dat va hoan Th
ndi that can nha S6 81A HVT, P.ML, q.PN, Thanh phé H6 Chi Minh. Tra mot
1an ngay sau khi ban 4n c6 hiéu luc phép lut.

, 2.2. Bu(f)g Cty TNHH HD360 co trécl} nhi’ém thdo g& toan bd phér} noi
that lién quan dén go ma Cong ty da cung cap, lap dat va hoan Th noi that tai
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cn nha SO 81A HVT, P.ML, ¢.PN, Thanh pho Ho Chi Minh theo hop dong thi
cong, lip dat s6 2910-01/2019/HD-TCNT ngay 29/10/2019.

3. Khong chip nhdn yéu cau phan té cia Cty TNHH HD360.

3.1. Khéng chip nhan yéu cau ciia Cty TNHH HD360 budc ong NHNT
tra 79.134.633 (Bay muoi chin triéu mét trim ba muoi bon nghin sau trim ba
muoi ba) ddng 1a tién phét sinh vé viéc cung cép, lap dit va hoan Th ndi that tai
can nha S6 81A HVT, P.ML, q.PN, Thanh phé H6 Chi Minh theo hop dong thi
cong, lap dat s6 2910-01/2019/HD-TCNT ngay 29/10/2019.

3.2. Khong chap yéu cau ctia Cty TNHH HD360 budc ong NHNT tra cac
tai san, gdom c6: 01 (mot) Pén tha tran phong khach tri gia 9.800.000 (Chin triéu
tam trdm nghin) déng, 01 (mot) Dén tha trin ban an tri gia 6.700.000 ddng (Sau
triéu bay trim nghin) dong, 01 (mot) Pén tha trin dao bép tri gid 3.000.000 (Ba
triéu) dong, 02 (hai) Pén tha trin phong ngu tri gia 2.000.000 (Hai triéu) dong,
01 (mdt) May cat gach tri gia 1.250.000 (Mt triéu hai trim nim muoi nghin)
dong, 01 (mot) Xe day tri gia 3.000.000 (Ba triéu) dong. Néu khong tra hoic
]am mat hay hu hong thi ong NHNT phai tra so tién 27.750.000 (Hai muoi bay
triéu bay trim nim muoi nghin) dong.

Ngoai ra an so tham con tuyén vé€ an phi, quyén khang cdo cho cac bén
duong su.

Ngay bi don khang céo toan bd ban an va dé nghi sira ban an so tham theo
hudng stra ban an so tham, khong chap nhan yéu cau khéi kién cia nguyén don:

Tai phién toa phiic thim:
Bi don trinh bay yéu cau khang cao:

Toda an cdp so tham chua xem xét, thim dinh gia tai san dang tranh chép,
bao gébm: Phan gb khong phai toan bd 1a gd An Cudng cd quy dinh trong Ban
du toan cong trinh; phan cic hang muc thi cong, nguyén don lién tyc thay doi
mau ma, chét liéu, mau sic da théa thuin trong Ban du toan lam cho cong viéc
cham tré, ma chinh nguyén don da nhan tin dong ¥ cho thi cong cham tién do
(trang 7 vi bang sO 1153/2021/VB-TPL ngay 25/11/2021); Cac hang muc da thi
cong vé phan g0 bao gdm 08 canh cira di theo Ban du toan Cong ty da lap dat
dung 1a gd cong nghiép va 10 hang muc khac di duoc nguyén don chip thuan
theo Vi bang néu trén.

Khi chua xem xét tham dinh, Toa so tham da budc Cong ty co trach nhiém
thao g& toan bo phan noi that lién quan dén gd ma Coéng ty di cung cap, lap dit
va hoan Th noi that tai cin nha sé6 81AHVT, 1a dan t6i kha ning khong thé thi
hanh an duoc vi Cong ty s& phai thao d& toan bo phan gb ké ca phan g dung
thiét ké va phan san gb chua dugc tham dinh va tinh vao chi phi d4 hoan thanh,
cac loai cira sb g0, chi phi thao d&... Viéc 1am nay s& gay thiét hai toan bo cho
cong trinh ctia nguyén don.



Vi Iy do trén, Cty HD dé nghi Hoi dong xét xir huy ban an so tham, tra
ho so vé cho Toa an nhan dan quén Tan Binh, Thanh pho H6 Chi Minh xét xur
lai theo trinh tu so tham.

Nguyén don trinh bay ¥ kién vé yéu cau khang cdo cta bi don:

Trong qua trinh giai quyét vu an, da thé hién rd rang bi don di vi pham
nghiém trong thot han thi cong, b1 don khong chirng minh dugc viéc nguyén
don yéu cau thay d6i hang muc ndo 1am anh hudng tién d6 thi cong? Khong
chtrng minh duoc ngudn gdc gd, phan cau thang ciing khong duogc thi cong theo
ban thiét ké. Chinh vi vy Toa 4n nhan dan quan Tan Binh di xét xir ding véi
ndi dung vu an, dé nghi Hoi dong xét xtr giit nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan Thanh phd H6 Chi Minh phat biéu y kién:

V& hinh thtc: Pon khang cao cua duong su nam trong han luat dinh nén
hop 1¢. Hoi dong xét xir dung thanh phan, phién toa dién ra theo ding trinh tu va
quy dinh cua phép luét.

Vé noi dung: Trong qua trinh giai quyét vu an Toa 4n cap so tham chi
dua vao bién ban nghiém thu ngay 26/11/2021, gitta Cty HD va 6ng Th céc
hang muc cong trinh déi bén da théng nhat, Cty HD da thuc hién phén tho va
phan hoan Th tuong duong s6 tién 532.018.204 dong. Tuy nhién cac phan con
tranh chap thi chua trung cau giam dinh dé lam rd dé khau trir, gdy thiét hai cho
bi don. Ngoai ra khi budc bi don phai thao d& toan bo phan g6 ma chua xac
dinh phan gd nao bi don da lam ding theo ban du toan, phan g0 nao cac bén
khong tranh chap san gd, ctra gd cac loai s& dan toi tranh chap trong qua trinh
thi hanh an.

Cén cir vao khoan 3 Dicu 308 B lut T6 tung dan sy ndm 2015, dai dién
Vién kiém sat nhan dan thanh ph6é H6 Chi Minh dé nghi Ho1i dong xét xu, chap
nhan khang c4o cua bi don va huy ban an so tham.

NHAN PINH CUA TOA AN:

Can cur vao tai liéu, chimg clr d& dugc xem xet tai phién toa, két qua
tranh tung tai phién toa sau khi phan tich, danh gia vé 'khang cdo, cac tinh tiét
cua vu an, viéc giai quyét, xét xir ctia Toa an cap so tham, d6i chiéu nhiing cin
cu phap luat, Ho1 dong xét xtr phuc tham nhan dinh:

[1] Ban 4n so tham s6 107/2022/DS-ST cuia Toa an nhan dan quan Tan
Binh, Thanh phd H6 Chi Minh dugc tuyén vao ngay 18/5/2022, ngay
01/6/2022 bi don khang cdo vi vy don khang cdo cta bi don nim trong thoi
han luat dinh, bi don c6 dong tién tam ung an phi phtic tham do d6 Toa an cép
phuc tham chap nhan giai quyét vu an theo trinh ty phiic tham.

[2] Theo su thira nhan cua cac duong sy thi doi bén co ky hop dong thi
cong, lap dat s6 2910-01/2019/HP-TCNT ngay 29/10/2019 vé viéc cung cap,
lap dat va hoan Th noi that can nha S6 81A HVT, P.ML, q.PN, Thanh phé Ho
Chi Minh. Trong qué trinh thi cong d6i bén thira nhan c6 phat sinh, thay doi
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mot s6 hang muc ¢6ng trinh, dén cudi thang 5 nam 2020 do c¢6 mau thuin nén
d6i bén dong ¥ tam hodn thi cong, dén ngay 02/6/2020 thi phia nguyén don
khong ddng y dé Cty HD tiép tuc thi cong. Ngay 26/11/2020 dbi bén da ky
nghiém thu cong trinh theo ban nghiém thu thi phan hoan Th twong duong sb
tién 532.018.204 ddng, sb tién con lai 12 818.981.796 dong.

[3] Qua xem xét don khang cdo Hoi dong xét xtr nhan thay:

[4] Theo ban du toan khéi lugng vat dung trén cong trinh (nha s
81AHVT) ctia Cty HD, thi phan ndi that ctra di, ctra s6 ¢6 cac canh cira di D1,
D2, D4, D5 c6 chét liéu 1a gb cong nghiép. Tai Bién ban xem xét tham dinh tai
chd ngay 17/11/2021 cia Tda an nhan din quan Tan Binh, cling nhu tai Bing
nghiém thu hoan thanh hang muc cong trinh ngay 26/11/2021 phia Cty HD
cling khong dé cip xem xét cac hang muc ndy. Tai phién toa phuc tham,
nguyén don va bi don da thira nhan cac canh cira nay da dugc Cty HD lap dat
hoan chinh. X¢ét thay, day 1a phan g6 ma Cty HD da thi cong ding vdi dy toan
cong trinh nhung, cac bén chua théng nhat nghiém thu, Toa an cap so tham  g0p
chung va budc Cty HD thao d& toan bo “Phan ndi that lién quan dén gé ma
Céng ty dd cung cdp, ldp dat va hoan Th néi that tai can nha sé 8LAHVT” 1a
chua dang, gay thiét thoi vé quyén loi cho Cty HD.

[5] Pbi v6i cac vat dung trén cong trinh, gdm 4 dén tran cac loai, may cat
gach va xe ddy. Trong qua trinh giai quyét vu an tai cAp so tham, nguyén don
da thira nhan hién trong nha nguyén don con mot thung carton ctua bi don,
nguyén don ciing khong 16 1a gi. Trong qua trinh xem xét tham dinh tai chd Toa
an cép so thAm chua mo thung nay dé liét ké, dinh g1a cac loai vat tu bén trong,
nham khau trir s6 tién ma bi don phai hoan tra, ma da tuyén an Khong chap
yéu cdu ciia Cty TNHH HD360 bugc ong NHNT tra cac tai san gom... , la
chua giai quyét hét cac van dé ma phia bi don di dua ra.

[6] Do vu 4n co tinh tiét mdi vé gia tri cua 06 canh cira g6 ma cip so
tham khong biét va chua dugc giai quyét, dé bao dam ché do hai cap xét xtr so
tham phuc tham theo khoan 1 DPiéu 17 Bo luat TS tung dén sy nam 2015 nén
can :[hlet phai hily ban 4n so tham, chuyén ho so vé Toa an cip so tham giai
quyét lai vu an.

[7] An phi dan su so tham s& duoc giai quyét khi xét xr lai vu an.

Do ban 4n so tham bi hity nén Cty HD khong phai chiu &n phi dan sy
phtc tham

Béi céc 1€ trén:

QUYET DINH:

Ap dyng:

- Khodn 3 Di¢u 308, Diéu 310, Biéu 293, Khoan 3 Dicu 148, cia B luft
T6 tung dan sy nam 2015;

- Lu4t Thi hanh 4n dan sy nam 2009 d3 duoc stra doi bd sung nam 2014;



Tuyén xu:

1. Huy béan 4n dan sy so thAm s 107/2022/DS-ST ngay 18/5/2022 cia
Toa 4n nhan dan quan Téan Binh, Thanh phé H6 Chi Minh

2. Chyyén hd so vu an vé Toa 4n nhan dan quan Tan Binh, Thanh phd Ho
Chi Minh dé thu ly, giai quyét lai theo thu tuc chung.

3. V& an phi:

3.1 An phi déan su so thdm va 1& phi Toa an s& duoc giai quyét khi xét xtr
lai vu an.

3.2 An phi dan sy phuc tham: CTy TNHH HD360 khong phai chiu 4n phi
dan su phtic tham. Hoan tra cho CTy TNHH HD360 tién tam tmg 4n phi phtc
tham theo bién lai thu tién tam tmg an phi s AA/2021/0031528 ngay 01/6/2022
ctia Chi cyc Thi hanh an dan sy quan Tan Binh, Thanh phé H6 Chi Minh.

4. Ban an phtic thim c6 hiéu luc phap luat ké tir ngdy tuyén an.

N?A’li\lhg’fl“ TM. HQI PONG XET XU PHUC THAM
- 01 cao; A AN _ 4 7 s
TAND Clp aat i Tp, HOM: THAM PHAN - CHU TQA PHIEN TOA
- VKSND TP.HCM;

- Cuc THA DS Tp. HCM;

- TAND quén Tan Binh;

- Chi cuc THA DS quén Tan Binh;

- Céc duong su;

- Luu.

Bui Lién Minh



