TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
QUAN CAI RANG DPoc 1ap —Tw do — Hanh phiic
THANH PHO CAN THO

Ban 4n sd: 01/2024/KDTM.

Ngay: 28/02/2024
V/v “tranh chdp HP mua ban hang héa”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN CAI RANG

- Thanh phén Hpi dong xét xir so' thim gom cé:

Tham phan - Chu toa phién toa: Ba Thai My Nhung

Cac Hoi tham nhan dan:

1/ Ong Nguyén Thanh Tung.

2/ Ong Nguyén Viin Sang.

- Thu ky phién tda: Ba Tran Thi Hanh Nhung, Thu ky Toa 4n nhan dan quéan
Céi Rang.

- Dai dién Vién kiém sat nhan dan quan Cai Riang tham gia phién toa: Ong Lé
Vian Quoc, Kiém sat vién.

‘Ngay 28 thang 02 nam 2024 tai try s¢ Toa an nhan dan quan Cai Rang xét xtr
so tham cong khai vu an thy ly so: 24/2023/TLST-KDTM, ngay 26 thang 10 nam
2023. Ve tranh chap “Hep dong mua ban hang hoa”. Theo quyet dinh dua vu 4n ra
xét xur s0: 31/2024/QbXXST, ngay 06 thang 02 nam 2024. Gitra cac duong su:

1/ Nguyg:n don: Cong ty TNHH S b ‘

Truso:ap P T,x& T P D, thanh pho Sa Béc, tinh Pong Thép.

Dai dién phép luat: Ong Nguyen Biru T, sinh nam 1976 — Giam déc

Dai di¢n theo uy quyén: Ong Nguyén Hoang Giang, sinh nim 1968 (Hop dong
iy quyén ngay 16/8/2023, BL 14 -17) 9 ,

bia ch‘i: SO 428, duong N T M K, T6 9, khom 1, phuong 1, thanh pho Cao
Lé&nh, tinh Dong Thép. (c6 mat)

2/ Bi don: Cong ty TNHH MTV TM DV Vian tii M M P o

Tru sé: 191A, khu vuc P L, phuong T P, quan Cai Rang, thanh pho Can Tho.

(BL 22-23) X ,
Dai dién phép luat: Ong Pang Minh C, sinh nam 1975 — Giam doc



_ Dia chi: 6 31, KDC Metro, KV. 5, phudng H L, quin Ninh Kiéu, thanh phé
Can Tho. (BL 22-23). Vang mat.

NOI DUNG VU AN
Trong don khéi kién ngay 11/8/2023 va qud trinh gidi quyét vu dn, dgi di¢n
nguyén don Céong ty TNHH S D trinh bay:

Cong ty TNHH S D va Cong ty TNHH MTV TM DV Vian tai M M P c0 ky
Hop dong nguyen tac s6 005/2021/VLA-PHN ngay 01/01/2021, véi thoi han tir ngay
ky dén hét ngay 31/12/2021 (BL 58-59).

Thue hién Hop dong nguyén tic s6 005/2021/VLA-PHN ngay 01/01/2021,
Cong ty TNHH S B (“Cong ty S D) da cung cap (ban) 16p 6 t6 cac loai cho Cong ty
TNHH MTV TM DV Van tai M M P (“Cty M M P”) véi s6 luong timg hoa don cu
thé nhu sau:

+ Ngay 05/02/2021, Cong ty S P da cung cap (ban) cho Cty M M P loai Lép
TZ-11R22.5 AS668 (SL 24 cai x don gi 4.363.636,360 dong = 104.727.273 dong +
10% thué gia tri gia ting 10.472.727 dong). Hoa don ngay 05/02/2021 tong tién phai
thanh toan 1a: 115.200.000 dong.

+ Ngay 09/02/2021, Cong ty S P di cung cép (ban) cho Cty M M P loai 16p:

1. Loép TZ-11.00R20 CM958 (SL 12 bo x don gid 5.363.636,360 dong) =
64.363.636 dong.

2. Lop SL-11.00R20 18PR 152/149K S828 Sailun (SL 12 bd x don gid
5.181.818,180 dong) = 62.181.818 dong.

Hoéa don ngay 09/02/2021 tong tién phai thanh toan 1a: 139.200.000 dong.

+ Ngay 10/03/2021, Cong ty S P di cung cip (ban) cho Cty M M P loai 16p
SL-11.00R20 18PR 152/149K S828 Sailun (SL 12 bd x don gia 5.181.818,180 dong
= 62.181.818 dong + 10% thué gia tri gia ting 6.218.182 dong). Hoa don ngay
10/03/2021 tong tién phai thanh toan 1a: 68.400.000 dong.

+Ngay 16/03/2021, Cong ty S B da cung cap (ban) cho Cty M M P loai 16p
SL-11.00R20 18PR 152/149K S828 Sailun (SL 12 bd x don gia 5.181.818,180 dong
= 62.181.818 dong + 10% thué gia tri gia ting 6.218.182 dong). Hoa don ngay
16/03/2021 tong tién phai thanh toan la: 68.400.000 dong.

+ Ngay 20/03/2021, Cong ty S P da cung cap (ban) cho Cty M M P loai Lép
SL-11.00R20 18PR 152/149K S828 Sailun (SL 20 bo x don gia 5.181.818,180 dong
= 103.636.364 dong + 10% thué gia tri gia ting 10.363.636 dong). Hoa don ngay
20/03/2021 tong tién phai thanh toan 1a: 114.000.000 dong.

+ Ngay 06/04/2021, Cong ty S D da cung cap (ban) cho Cty M M P loai Lép
SL-11.00R20 18PR 152/149K S629 Sailun (SL 30 bd x don gia 5.545.454,540 dong
= 166.363.636 dong + 10% thué gia tri gia ting 16.636.364 dong). Hoa don ngay
06/04/2021 tong tién phai thanh toan la: 183.000.000 dong.

Tong s6 tién phai thanh toan 13 688.200.000 dong (Sau trim tim muoi tam
triéu, hai trim nghin déng). Theo thoa thuan ctia Hop dong, viéc thanh toan dugc



thue hién trong vong 60 ngay ké tir ngay nhan hang hda va héa don GTGT tir bén
ban. Cty M M P chua thanh toan tién hang cho nguyén don ma kéo dai thoi gian
thanh todn. S4 tién hang hdéa con ng nay da dugc hai bén xéac nhan theo Bién ban dbi
chiéu va xac nhan coéng ng ngdy 31/12/2021. Nguyén don da nhiéu lan lién hé va
nhic nhd dé yéu cau thanh toan nhung phia bi don ludn 14n tranh va khéng thanh toan
tién hang hoda con no.

Nhan thdy, Cty M M P d4 vi pham Hop dong, xdm pham nghiém trong dén
quyén va lot ich hop phap cua nguyén don. Nén nguyén don khai kién yéu céu bi don
phai tra s6 tién hang hda con thleu 1a: 688.200.000 ddong (S&u tram tam muoi tam
triéu, hai trim nghin dong) va tién 1di tam tinh tr ngay 01/01/2022 dén ngay
01/8/2023 voi murc 13i sut (tam tinh) 0,83%/thang 1a: 108.529.140 dong (BL 65-66).
Téng cong, Cong ty TNHH MTV TM DV Van tai M M P ¢6 nghia vu thanh toan cho
nguyén don voi tong sd tién tam tinh 1a: 796.729.140 dong (Bay tram chin muoi sau
triéu, bay tram hai muoi chin nghin, mot trim bén muoi dong) va yéu cau bi don tiép
tuc chiu I&i cho dén khi thanh toan hét no.

Qua trinh giai quyét vu 4n, toa an da triéu tap hop 1¢ nhiéu lan nhung bi don
Cong ty TNHH MTV TM DV Vén tai M M P ¢6 tinh vang mat khong dén. Sau khl
tién hanh cac thu tyc can thiét, Tda an quyét dinh dua vy an ra xét xir cong khai vang
mat bi don.

Tai phién toa hom nay: Nguy@n don Van giit nguyén yéu cau khoi kién, budc bi
don phai tra s tién hang hoa con no 13 688.200.000 dong (S&u trim tam muoi tdm
triéu, hai trim nghin dong); va yéu ciu bi don tra tién 13i do cham thanh toén tinh tir
sau ngay xac nhan cong no 01/01/2022 dén ngay xét xir véi mue 1ai suat 0,83%/thang
theo BLDS chir khong yéu cau tinh theo l3i suit ng qua han trung binh trén thi
truong. Trong giai doan thi hanh 4n néu bi don vi pham nghia vu tra tién thi van tiép
tuc Yéu cau tra 14i cham thanh toan véi murc 13i suat nhu trén.

Bi don Cong ty TNHH MTV TM DV Vin tai M M P van tiép tuc vang mat
khéng ly do.

Pai dién Vién kiém sat phat biéu:

- V& viéc tuan theo phap luit t6 tung ctia Tham phan, Hoi dong xét xtr, Thu
ky phién toa va nhitng ngudi tham gia to tung trong qua trinh giai quyét vu an ké tir
khi thu Iy cho dén trudc thoi diém Hoi dong xét xir nghi an: 1a phu hop quy dinh phap
luat, khdng phat hién vi pham.

- Vé ndi dung giai quyét vu an: Can ctr vao loi trinh bay tai phién toa hom
nay cua phia nguyen don va cac chung cur khac da dugc thu thap hop phap trong hd
so, dé& nghi Hoi dong xét xir chip nhén toan bo yéu cau khai kién cua nguyén don.
Budc bi don c6 nghia vu thanh toan sb tién mua hang héa con ng 1a 688.200.000
dong (S&u traim tdm muoi tdm triéu, hai trim nghin ddng) va tién 1di do chdm thanh
todn, ké ca 1ai cham thanh toan trong giai doan thi hanh an theo yéu ciu ciia nguyén
don. Noi dung cu thé trinh bay theo bai phét biéu ciia Kiém sat vién tai phién toa.



NHAN PINH CUA TOA AN

[1] Viéc thoa mua ban hang hoa gitta cac duong su duge 14p van ban thé hién
bang Hop dong nguyén tic s6 005/2021/VLA-PHN ngay 01/01/2021 (BL 58-59).
Nguyén don da thuc hién viéc ban va giao hang hda theo théa thuan. Bi don d& nhan
hang nhung khong thuc hién ding thoa thuan thanh toan tién mua hang héa cho
nguyén don. Va dén ngay 31/12/2021 hai bén ciing da ddi chiéu xac nhan coéng no,
theo d6 thi bi don con no nguyén don sé tién 688.200.000 dong (Sau trim tam muoi
tam triéu, hai tram nghin déng) (BL 142). Do cé4c bén khdng thuc hién dung nghia vu
da thoa thudn nén xdy ra tranh chip; ca hai bén déu c6 dang ky kinh doanh va déu c6
muc dich loi nhuan. Nén day 14 quan hé tranh chap kinh doanh, thwong mai vé “Hop
déng mua ban hang héa” dugc nganh Luat thwong mai va Luat dan su diéu chinh va
thudc tham quyén giai quyét cua Toa an khi cac duong sy co yéu cau theo qui dinh
tai khoan 1 Diéu 30 cua B9 luat tb tung dan su.

[2] Xét yéu cau ciia nguyén don, Hoi dong xét xir xét thay:

Trong qua trinh giai quyét vu an, mac du di duoc Toa &n triéu tap hop 1¢ nhiéu
lan nhung bi don van ludn vang mat. Song cin cit vao cac tai liu chimg ctr ¢6 trong
ho so, cu thé 12 Bién ban d6i chiéu va xdc nhin cong no ngay 31/12/2021 (BL 142
- ban gdc) do nguyén don cung cap, c6 chir ky va dong dau cia ca hai bén. Theo d6
thi Cong ty TNHH MTV TM DV Van tai M M P do 6ng Bang Minh Cuong dai
dién con no lai Cong ty TNHH S P s6 tién mua I6p xe céc loai 1a 688.200.000 dong
(S&u tram tAm muoi tam triéu, hai tram nghin dong).

[3] Bi don da dugc nhan hang nhung lai khong chiu thuc hién nghia vu thanh
toan theo thoa thuan ctia hop dong, cd tinh né tranh nghia vu tra no. Theo xac nhan
ctia Phong dang ky kinh doanh — S& ké hoach dau tu TP Can Tho thi cong ty van
chua dang ky thay doi hoat dong tai dia chi 191A, khu vyc Phi Loi, phuong Tan
Phi, quan Cai Rang, thanh phd Can Tho (BL 22-23); nhung xac minh cia Cong an
phuong Tan Pha thi Céng ty khdng con hoat dong tai dia chi trén tir thang 04/2023
(BL 29); dai dién bj don Pang Minh Cudng khong sinh song tai dia chi s6 31, KDC
Metro, KV. 5, phudng Hung Loi, quan Ninh Kiéu, thanh phé Can Tho, ban nha nim
2015 (BL 28) khong thong béao véi dia phuong cling nhu khdng thdng bao cho bén
ban biét.

[4] Tai c4c dia chi ndy, Toa &n da thuc hién viéc niém yét cdng khai Thong bao
thu 1y vu an, Thdng bao vé céac phién hop cong khai chung ct, hoa giai va Bién ban
vé kiém tra viéc giao ndp, tiép can va cong khai chimg ctr. Tham chi nguyén don da
thue hién viéc Thong bao tim kiém trén cac phuong tién thong tin dai chung (BL 34-
39) nhung bi don van khong lién hé giai quyét vu kién, thai d6 xem thuong phap luat.
Coi nhu phia bi don da tu tudc bé quyén tham gia t6 tung ciia minh va mic nhién
chép nhan toan b yéu cu cua phia nguyén don. Do do, nguyén don khai kién yéu
cau bi don c6 trach nhiém tra so tién ng mua hang hoa 688.200.000 dong (Sau trim



tam muoi tdm triéu, hai trim nghin ddng) 1a hoan toan cé co s& chdp nhan theo qui
dinh tai Diéu 50, Piéu 55 Luat thuong mai va Diéu 440 Bo luat dan su.

[5] Vé li suat do cham thanh toan: Theo qui dinh tai Diéu 306 Luit thuong
mai thi 13i suat do chdm thuc hién nghia vu thanh toan dugc tinh theo Lai suét no
qua han trung binh trén thi truong. Can ctr vao Bién ban d6i chiéu va xac nhan
cong ng ngay 31/12/2021 thi Ian sau cung Xuat hoa don hang hoa la 06/4/2021; tai
Diéu 3 cua Hop dong nguyén tic s6 005/2021/VLA-PHN ngay 01/01/2021 ¢ thoa
thuan “viéc thanh toan duoc thuc hién trong vong 60 ngay ké tir ngay nhan hang hoa
va hoa don GTGT tur bén ban”. Nhu vy nghia vy thanh toan cua bi don duge xac
dinh 12 ngay 06/6/2021 nén I3i suat do cham thanh toan cling duge tinh tr ngay nay.
Tuy nhién, tai tda hdm nay dai dién nguyén don van x4c dinh yéu cau tinh 14i cham
thanh toan tinh tu ngay 01/01/2022 (tirc sau ngay xac nhan c6ng ng) la co loi cho bi
don nén yéu cau vé 1i ctia nguyén don theo sé no gbc va thoi gian tinh 14 do cham
thanh toan 12 c6 co s& chap nhan.

[6] Ngoai ra, l3i sut ng qua han trung binh trén thi trudng 1a mic 13i suat qua
han trung binh cua it nhat ba ngan hang tai dia phuong (Ngan hang NOng nghiép va
Phét trién nong thon Viét Nam, Ngén hang thuong mai co phan Ngoai thuong Viét
Nam, Ngan hang thuong mai c¢6 phan Cong thuong Viét Nam...) va tai thoi diém
thanh todn dé tinh tién 1di do cham thanh toan theo ding quy dinh cta phép lut.
Nhung dai dién nguyén don ciing tu nguyén Xac dinh chi yéu cau muc 1ai suat do
cham thuc hién nghia vu thanh toan la 0,83%/thang (theo qui dinh BLDS). Muc léi
suat nay 1a thap hon qui dinh cua Luat thuong mai, c6 loi cho bi don nén duogc
HDbXX chép nhan, cu thé nhu sau:

Thoi gian cham tra tir ngdy 01/01/2022 dén nay 28/02/2024 la: 25 thang 27

ngay.

Lai suat phai chiu 1a: 688.200.000 dong x 25 thang 27 ngay x 0,83%/thang =
147.942.354 @dng (M6t trim bén muoi bay triéu, chin trim bén muoi hai nghin, ba
trim nim muoi tu déng).

[7] Tuy nhién trong giai doan thi hanh 4n néu bi don cham thyc hién nghia vu
thanh toan, dai dién nguyén don ciing tu nguyén Xac dinh chi yéu cau muc 1ai suat do
cham thuc hién nghia vu thanh toan la 0,83%/thang. Pay la tu nguyén thoa thuan cta
duong su, khong trai phap luat va dao dirc xa hoi nén chap nhan. Cho nén trong giai
doan thi hanh 4n néu phia bi don cham tra ng thi hang thang con phai chiu 13i suat
cham thanh toan 0,83%/thang tuong tng vdi thoi gian cham thi hanh an.

[8] Thoi han va phuong thic tra ng thude thim quyén cua Chi cuc thi hanh an
dan su quan Céi Rang nén Hoi dong xét xtr khong diéu chinh.

[9] Vé chi phi théng bdo nhin tin tim kiém trén phuong tién thong tin dai
chung: S tién 1a 3.024.000 dong (Hoa don GTGT sb 197 ngay 18/12/2023 va s 361
ngay 05/12/2023) do nguyén don d& tam trng nén bi don c6 nghia vu lién déi hoan lai
cho nguyén don trong giai doan thi hanh an.



_[10] Bi don phai chiu én phi trén pl}ﬁn nghia vu phai thuc hién 688.200.000
dong + 147.942.354 dong = 836.142.354 dong. Nén an phi la 36.000.000 dong + 3%
(836.142.354 ddng — 800.000.000 ddng) = 37.084.270 ddng (Ba muoi bay triéu,
khong tram tdm muoi tu nghin, hai tram bay muoi ddng). ‘

Nguyen don duoc nhan lai tién tam ung an phi da nop do yéu cau khoi kién
dugc chap nhan.

Vi céc € trén.

QUYET PINH

Can cu vao:

- Diéu 30, 35, 39, 147, 227, 228, 264, 266, 271, 273 Bo luat t6 tung dan su.

- Piéu 24, 50, 55 va 306 Luat thuong mai;

- Diéu 357, 430, 440, 468 Bo luat dan su.

- Can cu Nghi quyét 326/2016 ngay 30/12/2016 cua Uy ban thuong vu Qubc
hoi qui dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi, 1é phi Toa
an.

1/ Chép nhan yéu cau khoi kién ctia nguyén don Cong ty TNHH S B. Budc bi
don Cong ty TNHH MTV TM DV Van tai M M P do 6ng Ding Minh Cuong dai
dién c6 nghia vu thanh toan cho Céng ty TNHH S P so tién no mua hang hoa la
688.200.000 ddng (Sau tram tam muoi tam triéu, hai trim nghin dong) va tién lai do
cham thanh toan 1a 147.942.354 ddng (Mot traim bon muoi bay triéu, chin trim bon
muoi hai nghin, ba trim nim muoi tu déng). Téng cong bi don phai thanh toan cho
nguyén don sé tién 13 836.142.354 dong (T4m trim ba muoi sdu triéu, mot trim bén
muoi hai nghin, ba trim nim muoi tu déng) khi an c6 hiéu luc.

Ké tir khi ¢6 don yéu cau thi hanh an, néu nguoi c6 nghia vu cham thi hanh thi
phai chiu 1ai suat cham tra la 0,83%/thang tuong tng véi thoi gian cham thanh toan.

2/ V& chi phi thong bao nhin tin tim kiém trén phuong tién thong tin dai
ching: bi don Cong ty TNHH MTV TM DV Véan tai M M P do 6ng Pang Minh
Cuong dai dién c6 nghia vu hoan lai sé tién 3.024.000 dong (Ba triéu, khong tram hai
muoi bon nghin déng) cho nguyén don Coéng ty TNHH S B trong giai doan thi hanh
an.

3/ Nguyén don Cong ty TNHH S P dugc nhan lai tién tam Gng an phi di nop
17.935.000 dong (Mudi bay triéu, chin trim ba muoi 1am nghin dong) theo bién lai
s6 0000293 ngay 23/10/2023 tai Chi cuc thi hanh an dan su quin Cai Rang, thanh
phb Can Tho.

Bi don Céong ty TNHH MTV TM DV Vian tii M M P do 0ng Bang Minh
Cuong dai dién phai chiu 37.084.270 dong (Ba muoi bay tri¢u, khdng tram tdm muoi
tu nghin, hai trim bay muoi dong) 4n phi KDTM so tham.



Trong han 15 ngdy, ké tir ngdy tuyén an dbi voi Cong ty TNHH S D; ké tir
ngay nhan hodc ban an duoc niém yét theo qui dinh dbi voi Cong ty TNHH MTV
TM DV Van tai MM P do Ong béng Minh Cuong dai dién thi cac duong sy duoc
quyén khang cao dé xin xét xir phiic tham.

Truong hop ban an, quyet dinh dugc thi hanh theo qui dinh tai Diéu 2 Luét Thi
hanh an dan su thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh an dan su co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh 4n hoac
bi cudng ché thi hanh an theo qui dinh tai cac Piéu 6,7, 7a, 7b va 9 Luat thi hanh an
dan sy; thoi hi€u thi hanh an dugc thuc hién theo qui dinh tai Piéu 30 Luét thi hanh
an dan sy.

TM. HOI PONG XET XU SO THAM
THAM PHAN - CHU TQA PHIEN TOA
Noi nhén:
- TAND TP. Can Tho.
- VKSND Q.C4i Rang.

- Co quan Thi hanh an.
- Nguoi TGTT.

- Luu HS - BA. Thai My Nhung



THANH VIEN HQOI PONG XET XU THAM PHAN - CHU TQA PHIEN TOA

Th4i My Nhung






