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THANH PHO THU bUC Péoc 1ap- Tw do- Hanh phic
THANH PHO HO CHi MINH
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] ] NHANDANﬂ
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO THU PUC, THANH PHO HO CHI MINH

Véi thanh phin Hpi dong xét xir so thdm gom co:
Thdm phan - Chii toa phién toa: Ong Tran Qubc Luu
Cdc Hoi tham nhén dan:

1. Ba Binh Thj Diém Kiéu

2. Ong Tran Thé Hung.

Thw ky phién toa: Ba Tran Thi Ngoc Hoa —Thu ky Tda an nhan dan thanh
phé Thu Puc, Thanh phd H6 Chi Minh.

Dai di¢n Vién kiém sdt nhan dan Thanh phé Thii Pirc, Thanh phé Ho
Chi Minh tham gia phién toa: Ba Nguyén Thi Anh Nguyét — Kiém sat vién.

Vao cac ngay 19/3/2025; ngay 11/4/2025 va ngay 18 thang 4 nam 2025, tai
try s Toa 4n nhan dan thanh phd Thia P, Thanh phé H6 Chi Minh xét xir so
tham cong khai vu an dan su thy 1y s6 251/2024/TLST-KDTM ngay 18 thang 7
nam 2024 vé viéc “Tranh chap hop dong thi cong” theo Quyét dinh dwa vy an ra
xét xir s6 998/2025/QDXXST-KDTM ngay 18 thang 02 nim 2025 va Quyét
dinh tam ngung phién toa sé 2178/2025/QDST-KDTM ngay 19/3/2025, giita
cac duong su:

+ Nguyén don: Cong ty c6 phan T2.

Dia chi: B P, Phuong A, quan G, Thanh phé Ho Chi Minh.

Pai dién theo iy quyén:

1/ Ba Nguyén Pang Huyén T.

Dia chi: 7 H, Phuong A, quan P, Thanh phé HO Chi Minh.

2/ Ba Quach Thi Ta K.

Dia chi: A du’orng N, Phu’O’ng H, Quan E, Thanh phé Ho6 Chi Minh.
(Gidy uy quyén quyén sd 25 ngay 25/5/2024).

+ Bj don: Tong cong ty B — CTCP.
Dia chi: A T, phuong Y, quan C, Thanh pho Ha Noi.



Dai dién theo uy quyén: Ong L& B4 Q (Gidy uy quyén ngay 15/8/2024)
Céc duong sy c6 mat tai phién toa.
NOI DUNG VU AN

Theo don khéi kién ngay 18/04/2024, don thay doi ngi dung yéu cau khoi
kién ngay 03/8/2024, ban ty khai, bieén ban hoa giai, trong qua trinh gidi quyet

vu dn, dai dién theo iy quyén ciia nguyén don ba Nguyén Thi Huyén T1 va ba
Qudch Thi Tu K trinh bay:

Vao ngay 10/9/2021, gitta Chi nhanh Tong cong ty B - CTCP - Ban Q1
(goi tat 1a “BQL du an dién”) va Cong ty C6 phan T2 (goi tat 1a “Céng ty T2”)
ky Hop doéng Thi cong Xay dung Cong trinh s6 17/2021/NT34-18-PVPP-SGG
ngay 10/09/2021, véi nodi dung “Thi cong hang muc san lip mit bang Nha may
D1 va Nhon Trach 4” tai xa P, huyén N, tinh Déng Nai.

Hop dong c6 hiéu luc tir ngdy 24/10/2021. Trong qué trinh thi cong, Cong
ty ¢d phan T2 da hoan thanh cic hang muc thi cong, ban giao cong trinh theo
quy dinh ctia Hop dong ciing nhu d3 vuot qua giai doan bao hanh, cho dén hién
nay Chi nhanh Tong cong ty D - CTCP ciing dd hoan tra cho Cong ty cd phan
T2 s6 tién bao hanh cong trinh.

Hop dong da hoan thanh nhung Chi nhanh Tong cong ty B - CTCP chua
thanh toan sd tién cta dot cudi va s tién bdi thuong thiét hai cho Cong ty cb
phan T2 trong van dé Chi nhanh Téng cong ty B - CTCP ¢6 tranh chap véi cac
ho dan tai xa P, huyén N, tinh Déng Nai dan dén cham ban giao mat bé‘lng thi
cong gay thiét hai cho Cong ty cd phan T2.

Can cur theo cac hd so quyét toan va thanh 1y hop dong ma Cong ty co phan
T2 da trinh cho Chi nhanh Téng cong ty B - CTCP day du. Ngay 10/01/2024 dai
dién Chi nhanh Téng cong ty B va Cong ty co phan T2 di ky Bién ban Dbi
chiéu Cong ng s6 10/BBPCCN- TCKT xac dinh cong ng tinh dén ngay
31/12/2023 thi Chi nhanh Téng cong ty B - CTCP phai tra cho cho Cong ty ¢6
phan T2 s tién 7.960.361.143 dong.

Ngay 26/03/2024, Cong ty c6 phan T2 di giri van ban sd 12/CV-
2024/SGG-NT3&4 dé nghi Chi nhanh Tdéng cong ty B - CTCP thanh toan sb
tién trén.

Ngay 15/04/2024, Chi nhanh Téng cong ty B - CTCP giri van ban sb
875/DAD-KHTM tra 16i rang Chi nhanh Téng cong ty B - CTCP sé& khau trir s6
ti{%n thanh toan vao tién phat vi pham tién d6 thi cong voi s tién 7.960.361.143
dong.

Viéc Chi nhanh Tong cong ty b - CTCP tu khau trir tién thanh toan vao
tién phat vi pham do cham tién d6 nhu vay la khong dung boi vi Chi nhanh
Tong cong ty D con c6 nghia vu boi thuong cho Cong ty co phan T2 do vi pham
hop dong ve€ viéc chdm ban giao mat bang thi cong véi sb tién hon 46 ty dong,
s6 tién bdi thudng nay gip nhiu sb tién phat hop dong cua Chi nhanh Tdong
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cong ty B - CTCP. Vi vay, nghia vu thanh toan cta Chi nhanh Tong cong ty -
CTCP phai thuc hién ddy di cho Cong ty cd phan T2, khong duge phép khiu
trur.

Vé viée yéu cau Tong cong ty B - CTCP bdi thuong thiét hai cho Cong ty
cd phan T2 sd tién 46.146.570.939 dong. Cian ct diém b Khoan 10.2 Piéu 10
ciia Hop dong quy dinh nghia vu ctia Cht Pau tu: “Ban giao toan bo hoic timg
phan mit bang xdy dung cho Nha thau quan 1y, sir dung phu hop véi tién do va
cac théa thuan trong horp dong”. Can cir theo quy dinh nay, Chi nhanh T()ng
cong ty D - CTCP dé vi pham nghia vu cua Chu dau tu vé thoi gian ban giao
mit bang thi céng, xay dung cho Cong ty c¢b phan T2 duoc ching minh bang cac
chung ctr, tai liéu sau:

+ Bién ban ban giao mit bang Pot 1 vao ngay 23/11/2021.
+ Bién ban ban giao mit bang Pot 2 vao ngay 04/01/2022.
+ Bién ban ban giao mit bang Pot 3 vao ngay 20/06/2022.

Viéc ban giao mit bang tir Chi nhanh Tong cong ty B - CTCP dan dén viéc
Cong ty ¢6 phan T2 thuc hién cong viéc theo Hop dong bi gian doan, cham tién
d6, d6i mat véi hang loat rui ro do dich bénh, vat liéu v.v... Viéc ban giao mat
bang cho Coéng ty ¢ phan T2 14 nghia vu ctia Chi nhanh Tong cong ty b -
CTCP, khi Chi nhanh Tong cong ty B - CTCP ban giao khong dung tién do nhu
nghia vu ctia minh thi phai ¢6 trach nhiém bdi thudng.

Can ctr diém b Khoan 20.3 Diéu 20 cia Hop dong quy dinh: “Chu dau tu
phai bdi thuong cho Nha thau trong cac trudng hop sau: Do nguyén nhén cua
Chu dau tu dan t6i cong viéc theo Hop dong bi gian doan, thyc hién cham tién
do, gap rui ro, diéu ph01 may, thiét bi, vat liéu va cau kién t6n kho cho nha thau.
Chua dau tu cung cép tai liu, diéu kién can thiét cho cong viéc khong ding voi
cac thoa thuan trong Hop dong lam cho Nha thau phai thi cong lai, tam ding
hodc stra d6i cong viéc”.

Trong qua trinh thuc hién hop déng, Chi nhanh Tong cong ty B - CTCP da
ban giao mit bang xdy dung cho Cong ty ¢b phan T2 cham tré, khong dong bo.
Viéc ban giao cham tré nay déu c6 nguyén nhan tir Chi nhanh Téng coéng ty D -
CTCP. Cong ty c6 phan T2 ludn giri bao cdo cp nhan tién do, thoi gian ban
giao cham tré nhu sau:

Tién trinh thuc hién hop dong va sb ngay bi gian doan, can tré trong thoi
gian thyc hién hop dong:

+ Tur ngay 10/9/2021 dén ngay 03/01/2022: Tong sé ngay chuan bi, sd
ngay chd mit bang thi cong cho dén ngay dugc thi cong chinh thic 1a 117 ngay.

+ Giai doan 04/01/2022 dén 20/6/2022: Mdc thoi gian thi cong la
04/01/2022 nhung thyc t€ den 29/01/2022 Cong ty T3 méi ban giao mdt bang do
vudng thu tuc chuyén tien dén bu. SGG kién nghi tong s6 ngay céan trd thi cong

3



(giai doan tir 04/01/2022 — 20/6/2022) 1a 166 ngay. Tuy nhién tai bién ban sb
004/MOM-NT34 PVPP-SGG-IBST/S tir ngay 03-29/7/222 chi chip thuan 88

ngay.

+ Giai doan tir ngay 21/6/2022 dén 30/9/2022: Ho 6ng Lé Vin V lién tuc
can tré thi cong ngay ca trén phan dat da nhan dén bu. Ngoai ra con ¢ mot sb
h6 dan dung nha trén dat thué ho ong Lé Vin V can trd thi cong vi chua duoc
bdi thudng

Ngoai viéc chdm ban giao mat bang, Chi nhanh Téng cong ty B - CTCP
yéu cau Cong ty cb phan T2 thyc hién thém hang myc phat sinh. Cac bén da ky

phu luc stra d6i bd sung sd 05 ky ngay 09/01/2023: Tir ngay 01/01/2023 dén
ngay 31/01/2023: Thi cong hang muc phat sinh.

Nhu d3 trinh bay ¢ trén, Cong ty ¢ phan T2 khi tham gia dy thau va tinh
toan tién do cling nhu don gia thi cong trén co s¢ mat bang dugc ban giao
“SaCh”.

Piéu kién mit bang khong thuan lgi, don vi thi cong phai trién khai nho, 18
cac cong tac trén cung mot vi tri va di doi thiét bi lién tuc. Khi thi cong trén mat
bang khu 1, cac hd dan dung trude xe may thiét bi dung tinh mang can trd, ding
hung khi de doa chung t6i phai cho ngimg thi cong, di doi xe may thiét bi qua vi
tri khac, di doi dng bom cat hudng khac dé tranh nhimg xung dot, xo6 xat, dam
bao an toan tinh mang cho cac lao dong cta S2. Viéc nay lam mat thoi gian va
tang chi phi ngoai dy tinh ctia S2. Nghia vu giai quyét tranh chdp vé mit bang
thi cong 1a nghia vu ctia Chu Pau tu tirc Cong ty ¢d phan T2 nhung trong trudng
hop ndy Cong ty c6 phan T2 phai ganh véc tat ca chi phi, rai ro trong thdi gian
tranh chap phat sinh giita Chi nhanh Tong cong ty B - CTCP va bén thir ba. Chi
nhanh Téng cong ty B - CTCP chua chi tra bdi thudng cho Cong ty ¢6 phan T2
vé céc chi phi phét sinh theo Piéu 20 ctia Hop dong.

Ngoai ra, cong tic ban giao mit bang cham va chia thanh nhiéu dot ciling 1a
nguyén nhan lam cho S2 khi duoc thi cong (tir ngay 04/01/2022) roi vao giai
doan khan hiém nguon cat do cac du an giao thong trong diém quéc gia co sur
dung cat san 1ap dong loat khoi cong sau thoi gian gian doan vi dich bénh.

Viéc giao mit bang chdm 1a nguyén nhan chinh dan dén viéc trién khai thi
cOng da roi vao thoi diém khan hiém nguon cat thi ngay 24 thang 02 nam 2022,
chién tranh Nga - Ukraine xay ra, thé gidi bi day vao “Khung hoang thiéu nhién
liéu”. Cudc khung hoang nay di tac dong truc tiép dén Viét Nam. Mot trong
nhimg tac dong nghiém trong dén Viét Nam 1a viéc dut gly duong van chuyen
nhién li¢u cung ung trén thé gi6i da dan dén tinh trang khan hiém nhién liéu, day
gia ting cao bat thuong kéo theo cac hoat dong san xuét, thuong mai, van tai,
xay dung, . . . trong nudc bi dinh tr¢, bi sut gidm doanh sé, doanh nghi¢p bén bo
vuc pha san. Cac doanh nghi¢p thi cong trong giai doan nay hoan toan bi dong
va 1€ thudc vao gid ca nhién li¢u thi truong cling nhu chinh sach phan bo ¢ gioi
han cua Tong cong ty X.



Ngoai xing dau thi gia cat dung cho xay dung bién dong ting do viéc quan
Iy tir cac tinh béi nguyén do cin ctr theo dién bién sau:

Sau thoi gian tam ngung do dich bénh, dén dau nam 2022, dy an khoi dong
thi cong nén chu truong lanh dao tinh Pong Thap “khong cho ban cat ra ngoai
pham vi tinh. Cat chi phuc vu céc cong trinh trong diém cua tinh va cac tuyén
cao toc di qua dia ban tinh”. Chi truong nay duoc giam ddc s TNMT tinh -
6ng HO Thanh P khang dinh trén céc trang thong tin bao chi trong nudc nhu B
ngay 08/8/2022, B1 ngay 11/8/2022. Ngay 15/3/2022, UBND tinh P c6 quyét
dinh s6 64/QD- UBND-TL v/v thanh lap “t6 kiém tra lién nganh viéc chap hanh
phap luat trong hoat dong khai thac khoang san (cat) trén dia ban tinh Pdong
Thap nam 2022”. Ngay 10/8/2022, tai muc II “Khé khan vé cung tng cat” cua
cong vian s6 295/UBND-DTXD ctia UBND tinh P trinh Thi tudng chinh phu
v/v bdo céo va kién nghi cac ndi dung co lién quan dén quan ly, khai thac
khoang san trén dia ban tinh, trong do6 co khang dinh: “Nguon cung cap cat ngay
cang khong dap tmg dt nhu ciu . . . d3 mat kha ning can d6i rat 16n, kha ning
dap ung phuc vu cac cong trinh 12‘1 hét suc kho khan”. Ngay 12/8/2022 UBND
tinh D ¢ céng vin s6 299/UBND-DTXD v/v ting cong tic quan Iy nha nudc vé
khai thac khoang san trén dia ban tinh. Ngay 28/12/2022, UBND tinh B ¢6 cong
van sd 508/UBND-DTXD v/v chan chinh cong tac quan Iy nha nudc vé khai
thac khoang san trén dia ban tinh, trong d0, yéu cau cac don vi nhu cong an tinh,
b chi huy b doi bién phong, cac so ban nganh, huyén tham gia cong tac quan
Iy nha nude vé khai thac khoang san theo cong van sé 299/UBND-DTXD ngay
12/8/2022. Thir 2: Sy chénh 1éch gia cat va nguyén liéu gay thiét hai cho Cong
ty T2. Do nguyén nhan chim giao mit bang thi cong tur Ban Q1, cho dén ngay
04/01/2022 hang muyc san lap mat bang moi duogc trién khai chinh thirc. Ngay
08/02/2022, S2 bat dau bom cat 1én miat bang. Nhu vy tinh tir thoi diém dong
thau cho dén luc thi cong bom cét da qua 06 thang, tinh hinh gia cat bién dong
khong luong trude duogc.

+ Chénh léch gia nhién liéu: Tai thoi diém xdy dung gia dy thau, S gon
Group can cur vao gia dau DO thang 7/2021 cua Tong cong ty X la 16.530 d/lit
dé lap don gia cac hang myc chao thau. Tai thoi dlem thi cong ngudn cung khan
hiém da day gia dau DO 1én 30.010 d6ng/lit ma van khong thé tim mua dugc.

+ Theo don khdi kién ban dau Céng ty T2 khoi kién yéu cau: Yéu cau
Tong cong ty B - CTCP thanh toan cho Cong ty T2 sé tién dot cudi cho “Thi
cong hang muc San ldp mit bang Nha may D1 va Nhon Trach 4” Ia
7.960.361.143 ddng. Ngoai ra con yéu cau Tong cong ty D - CTCP bdi thuong
thiét hai cho Cong ty T2 s tién 46.146.570.939 (bén muoi sau ty, mot trim bdn
muoi séu triéu, ndm trim bay muoi ngan, chin trim ba muoi chin) déng.

Ngay 03/8/2024 Cong ty T2 c6 yéu cau thay doi noéi dung khoi kién xac
dinh: Yéu cau Tong cong ty B - CTCP thanh toan cho Cong ty T2 s tién dot
cubi cho “Thi cong hang muc San lip mit bang Nha may D1 va Nhon Trach 4”



1a 7.960.361.143 (bay ty, chin trim sdu muoi triéu ba trim sdu muoi mot ngan
mot tram bon muoi ba dong).

Yéu cau Tong cong ty B - CTCP boi thuong thiét hai cho Cong ty T2 sb
tién 9.154.498.786 ddng (chin ty, mot trim nim muoi bon triéu, bén trim chin
muoi tdm ngan, bay trim tdm muoi sdu) déng. Tong s6 tién CONg ty T2 yéu cau
Téng cong ty B. CTCP thanh toan cho Cong ty T2 1a 17.114.860.199 (muoi bay
ty, mot traim mudi bon triéu, tim trim sdu muoi ngan, mdt trdm chin muoi chin)
dong.

Tai phién toa, giita nguyén don va bi don da ddi chiéu chung tir, s6 sach va
hoa don. Vi vay, nguyén don chi yéu cau giai quyét budc bi don c6 nghia vu tra
ng dot cudi con thleu 1a 7.705.921.488 dong (bay ty bay tram lé nam triéu chin
trim hai muoi mét ngan bon trim tAm muoi tam dong) va yéu cau boi thuong
thiét hai cho Cong ty T2 s6 tién 9.154.498.786 (chin ty, mdt trim nim muoi bon
triéu, bon traim chin muoi tdm ngan, bay trim tdm muoi sau) dong. Tong sb tién
Cong ty T2 yéu cau Tong cong ty B- CTCP thanh toan cho Céng ty T2 Ia
16.860.420.274 (mudi sau ty, tdm trim tam muoi sau triéu bon trim hai muoi
ngan hai trim bay muoi bon dong).

Tai phién toa, dai dién nguyén don trinh bay thém: Trong tong s tién phat
13 9.154.498.786 dong c6 khoan tién 13i do cham thanh toan la: 7.705.931.488
dong x tién 1ai 10%/ nam x 759 ngay (tir ngdy 15/02/2023 dén ngay xét xur 1a
18/4/2025) = 1.602.411.507 dong. Tuy nhién theo nguyén don trinh bay do bi
don ciing gip nhiéu khé khin nén chi yéu cau tinh 14i do chdm thanh toan nhu
ban dau 1a 812.174.900 dong.

Dbi v6i phan yéu cau boi thuong thiét hai theo yéu cau phan t6 cta bi don:
Dai dién nguyén don co y kién nhu sau: Yéu cau phat do cham giao mit bang,
cin ctr theo dicu 19.5 cua Hop dong 1a truong hop bat kha khang nén khong
ddng ¥ boi thuong theo y€u cau phan t6 ctia bi don nén dé nghi Hoi dong xét xur
khong chap nhan yéu cau phan t6 ctia bi don Tong cong ty B — CTCP.

_* Theo don phan t, ban ty khai, bién ban hoa giai, trong qua trinh giai
quyét vu an va tai phién toa dai dién theo Uy quyén cua bi don Tong cong ty D —
CTCP, 6ng L& B4 Q trinh bay:

Ngay 10/09/2021, Chi nhanh Tong cong ty B - CTCP (goi tat la “BQL du
an dién”) va Cong ty C6 phan T2 (goi tat 1a “Céng ty T2”) ky Hop dong Thi
cong Xay dung Cong trinh s6 17/2021/NT34-18-PVPP-SGG (goi tat 1a “Hop
d6ng”) véi ndi dung “Thi cong hang muc San ldp mit bang Nha may D1 va
Nhon Trach 4” thuoc Du an Nha may P1 va N toa lac tai xa P, huyén N, tinh
Pong Nai véi dién tich san 14p mit bang 1a 46,44 ha, gia tri hop dong da ky 1a
205.900.000.000 dong (da bao gém thué VAT), duoc thuc hién theo hinh thirc
Hop ddng tron goi.



Iheo thoa thuan, Hop déng s€ ¢o hi€u luc tur ngay 24/10/2021 (theo ye‘m
ban s6 518/DAD-KHTM-TCKT-XDAT ngay 21/10/2021 cua Chi nhanh Tong
cong ty D - CTCP) v61 thot han thi cong 1a 180 ngay.

Trong qua trinh thuc hién Hop ddng, dé thao g& mot sd tré ngai khach
quan, cac bén di tién hanh ky bd sung 05 Phu lyc stra doi, bd sung Hop dong
nham diéu chinh mot sé diéu khoan lién quan dén tién d6 thuc hién Hop dong,
pham vi Hop dong, gi4 tri Hop dong.

Theo Phuy luc stra d6i, bo sung Hop dong s6 03 duoc ky ngay 19/8/2022,
cac Bén thoa thuan kéo dai thoi gian thuc hién Hop dong thém 88 ngay. Theo
d6, tong thoi gian thyc hién Hop dong 1a 268 ngay, dugc tinh tr ngay
04/01/2022 dén ngay 30/9/2022.

Trong qua trinh t6 chure thyc hién Hop dong tir giai doan sau 04/01/2022,
do gdp mot s6 vuong méc trong qua trinh giai phong mit bang voi 6ng Lé Vian
V (véi dién tich 0,55 ha) v6i nguyén nhan 1a ong Lé Van V (va nguoi thué dat
ctia ong V) khong chiu ban giao mit bang cho Téng cong ty P du da nhan du
tién Boi thuong giai phong mit bang dang quy dinh. Tiép d6 ngay 10/11/2022,
cong ty L giri cong vin s6 NT34-LLM-PVPP-LT-160 vé viéc dé xuat Sha thudc
khu 01 dé lam noi trit dat ddo mong va lan trai cong nhan nén cac Bén da tién
hanh gip gd, trao d6i dé giai quyét van dé phat sinh ngoai dy kién. Trén co so
trao doi, théng nhét, cac Bén di ki Phu luc sira ddi, bd sung Hop déng s6 05
ngay 09/01/2023.

Theo Phu lyc stra d6i, bo sung Hop ddng sé 05, cac Bén thong nhat diéu
chinh khéi luong cong viéc theo thdéa thuan ban dau tir 46,44 ha xuéng con
41,44 ha va diéu chinh gi4 trj Hop dong twong Gng véi khéi lugng cong viée
giam 14 180.817.462.145 dong. Pong thoi, cac Bén thong nhat tién do doi voi
phan phat sinh theo thiét ké ban vé thi cong hang muc San lap mit bang NMP
NT3 va NT4 b6 sung 1a 30 ngay tinh tir ngay 02/01/2023 dén 31/01/2023.

Vé noi dung yéu cau Tong cong ty b — CTCP thanh toan cho Cong ty Co
phan T2 (Nha thau SGG) sd tién dot cudi cho “Thi cong hang muc San lap mit
bang Nha may P1 va Nhon Trach 4” 1a 7.960.361.143 (bay ty, chin trim sau
muoi triéu, ba trim sau muoi mot ngan, mot tram bon muoi ba) déng. Theo Hop
dong s6 17/2021/NT34-18-PVPP-SGG ngay 10/9/2021 véi Nha thau SGG vé
viéc Thi cong Hang muyc San lép mat béng thudc dy 4&n Nha may D1 va N véi
tién d6 thyuc hién cong viéc 1a 180 ngay, dugc tinh tir ngay 24/10/2021 (theo van
ban s6 518/DAD-KHTM-TCKT-XDAT ngay 21/10/2021 ciia Chi nhanh Tong
cong ty B - CTCP) v6i thot han thi cong 1la 180 ngay. Sau d6 vao ngay
19/08/2023, hai Bén da ky Phu luc sira doi, bo sung Hop dong s6 03, diéu chinh
thoi gian thuc hién Hop dong ting thém 88 ngay thanh 268 ngay tinh tir ngay
04/01/2022 dén hét ngay 30/09/2022.

Do tlen d6 ban giao mit bang vi nhiing nguyén nhan khach quan (do 6ng
Lé Van V ¢6 tinh kéo dai thoi gian ban giao mat bang du di nhan xong tién dén
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bl va Cong ty L dé& xuét Sha thudc khu 01 dé 1am noi trir dat dao mong va lan
trai cong nhan) nén phia Cong ty Co phan T2 da gui Cong vin dé xuat hop nham
thao g& nhitng kho khin lién quan dén tién do thi cong ctia Cong ty C6 phan T2.

Véi tinh than thién chi nhdm tim kiém giai phap giam khéi lugng cong
viéc, hd tro nha thau hoan thanh hop dong, vé phia Tong cong ty D di thong
nhat phuéng 4n khong thi cong san lap khu vuc Sha dé lam bai trir dat thai cho
Nha thau EPC. Cin ctr Piém b, Khoan 9.3, Diéu 9 Hop ddng, cac Bén ky Bién
ban hop s6 11/MOM-NT34/PVPP-SGG- IBST/S ngay 18/11/2022 v6i ndi dung
thong nhat diéu chinh pham vi cong viéc, tién d6 thuc hién phan cong viéc phat
sinh ngoai hop ddng va diéu chinh gia tri Hop ddng. Tlep do, vao ngay
09/01/2023 cac Bén d3 ky Phu lyc stra d6i, bo sung Hop dong s6 05 véi cac ndi
dung:

- Ghi nhan toan b cac ndi dung cac Bén thoa thuan trong Hop dong Thi
cong Xay dung Cong trinh s6 17/2021/NT34-18-PVPP-SGG va cac Phu luc
SDBS Hop dong da ky trude d6 bao gom Phu luc SPBS s6 01, 02, 03, 04.

- Nhitng ndi dung stra d6i bo sung trong Phu luc nay bao gom:

+ Cac Bén théng nhét diéu chinh khoi luong cong viéc phai thuc hién theo
thoa thuan ban dau da giam tir 46.44 ha xudng con 41,44 ha.

+ Cac Bén thong nhét gia tri Hop dong twong tmg véi khdi luong cong viée
san ldp mit bang sau diéu chinh thiét ké v&i dién tich 41,44 ha 1a
180.817.462.145 (mdt tram tam muoi ty, tim trim mudi bay triéu, bon trim sau
muoi hai ngan, mot trim bén muoi 1dm) dong.

+ Céc Bén thoa thuan tién d doi v6i phan phat sinh theo thiét ké ban vé thi
cong hang muc San lap mat bang NMD NT3 va NT4 b6 sung la 30 ngay tinh tur
ngay 02/01/2023 dén 31/01/2023.

Trén c6 s& Hop dong, Phuy luc sua d6i, bo sung Hop dong sé 03, Phu luc
stra d6i, bo sung Hop dong s6 05 va cac van kién phap 1y da néu, cho dén thoi
diém ngay 09/01/2023 cac Bén di thong nhat cic ndi dung lién quan dén thoi
han hoan thanh khéi luong cong viéc va gia tri cia Hop ddng nhu sau:

- Thoi han dé Cong ty T2 ban giao mit bang (trur phan mit bang phat sinh
theo thiét ké ban vé& thi cong hang muc San lap mit bang NMD NT3&4) cho
Téng cong ty B — CTCP 1a ngay 30/09/2022. (Phu luc SPBS s6 03).

- P6i voi d6i voi phan mat bang phat sinh theo thiét ké ban vé thi cong
hang muc San lap mét bang NMD NT3 va NT4, thot han ban giao mét bang cho
Cha Pau tu 13 ngay 31/01/2023.

Gia tri Hop dong twong tmg véi khdi luong cong viée san 1ap mit bang sau
diéu chinh thiét ké voi dién tich 41,44 ha 1a 180.817.462.145 (mdt trim tam
muoi ty, tim trim muoi bay triéu, bon trim sau muoi hai ngan, mot trim bdn
muoi 1am) dong.



Trong qué trinh nghiém thu hop doéng, Nha thau SGG d hoan thanh khong
ding tbbi han ndi dung cong viéc (ban giao cham tiép do) theo thoa thuan tai
Hop dong va cac van kién phép 1y ma cac Bén da ky két.

- Cu thé nhu sau:

+ Poi v6i dién tich mat bang phai ban giao theo Phu lyc Hop dong sé 03
(trir phan mat bang phat sinh theo thiét ké ban v& thi cong hang muyc San 1ap mat
bang NMD NT3 va NT4), thoi han ban giao 1a ngay 30/9/2022. Tuy nhién, dén
thot dlém nay, phia Cong ty C6 phan T2 méi ban giao duoc mot phan mit bang
dung tién do cho nha thdu EPC ctia Chi nhanh Téng cong ty B - CTCP. Mot
phan mit bang con lai Coéng ty C6 phan T2 di ban giao chdm tré so voi mbe
phai hoan thanh vao ngay 30/09/2022. Thoi gian cham tién do cua Cong ty Co
phan T2 duoc xac dinh 13 91 ngay tinh tir ngay 01/10/2022 dén 31/12/2022:

Gia tri hoan thanh phai nghiém thu toan bd cong viée (dd bao gom thué
VAT): 179.422.118.598 dong. Gia tri hoan thanh dén ngay 30/09/2022 cua Nha
thau SGG (da bao gom thué VAT): 114.481.117.041 dong. Gia tri phan cong
viéc cham tién do (di bao gdm thué VAT): 64.941.001.557 dong.

Pbi voi phan mat bang phat sinh theo thiét ké ban vé thi cong hang muc
San l4p mit bang NMD NT3 va NT4, thoi han ban giao mit bang 13 ngay
31/01/2023: phia Cong ty C6 phan T2 da ban giao mat bang dung tién d6 cho
nha thau EPC ctia Chi nhanh Tong cong ty B - CTCP. Can ¢t Khoan 2 Diéu 20
Hop dong sé 17/2021/NT34-18-PVPP-SGG ngay 10/9/2021 qui dinh vé Phat vi
pham hop dong, Tong cong ty B - CTCP ap dung mirc phat hgp ddng cho Cong
ty C6 phan T2 v&i mitc phat duoc tinh dua trén co sé: 1% x 7 ngdy x [Gi4 tri
hop ddng bi vi pham] + 0,5% x 84 ngay (tiép theo) x [Gi tri Hop dong bi vi
pham] = 31.821.090.784 ddong. Tuy nhién, theo théa thuan, tong mic phat vi
pham Hop dong khong duoc vuot qua 12% gia tri phan Hop dong bi vi pham, vi
thé sd tién phat hop dong 1a: 12% x 64.941.001.557 [Gia tri Hop dong bi vi
pham] 7.792.920.287 dong.

Vi vay, viéc Téng cong ty - CTCP khong thanh toan 7.792.920.287 dong
cho Nha thadu SGG & dot thanh toan cubi cung nham muc dich dbi trir nghia vy
do Cong ty C6 phan T2 vi pham Hop dong. Cu thé, Cong ty C6 phan T2 vi
pham Hop déng do ban giao mat béng cham tién do thi bi phat vi pham hop
dong theo thoa thuan tai khoan 2 Diéu 20 Hop df)ng s6 17/2021/NT34-18-
PVPP-SGG ngay 10/9/2021. S6 tién ma Cong ty Co phan T2 dang gitr chua
thanh toan cho Cong ty Co phan T2 1a 7.792.920.287 d6ng, twong tng véi sb
tién phat vi pham nghia vu ma Cong ty C6 phan T2 phai thanh toan cho Tong
cong ty B — CTCP theo nguyén tic d6i trir nghia vu giita cac bén.

Lién quan dén ndi dung khoi kién va yéu cau Tong cong ty B — CTCP bdi
thuong thiét hai cho Cong ty C6 phan T2 s6 tién 9.154.498.786 (chin ty, mot
tram nam muoi bon tri€u, bon tradm chin muoi tam ngan, bdy tram tdm madi sau)



dong vi ly do viéc cham ban giao mat bang 1a nguyén nhan gy ra thiét hai cta
Cong ty Co phan T2.

Vé yéu cau khoi kién nay, Tong cong ty B — CTCP ¢6 y kién nhu sau:
Cong ty C6 phan T2 cho rang: Thoi gian bi can tré thi cong do cong tac ban giao
mit bang khong dong bo duogce tinh qua cac giai doan:

7 *‘Glal doan tir 04/01/2022 dén 20/6/2022; Sb ngay bi can tré dugc Cong ty
Co phan T2 xac dinh 1a 88 ngay.

Tai Bién ban hop sO 002/MOM-NT34/PVPP-SGG-IBST ngay 29/01/2022
cac Bén da thong nhat va ghi nhan tong s6 ngay cham ban giao mat bang la 70
ngay.

* Giai doan tir 21/06/2022 dén 30/09/2022: S6 ngay bi can trd 1a 100 ngay
do ho dng Lé Vian V can tré thi cong di da nhan dén bu 1a hoan toan do nguyén
nhan khach quan bdi phia Tong cong ty B — CTCP da thyc hién xong nghia vu
dén bu theo dung tién d6. Tuy nhién, trén tinh than thién chi, Tong cong Cong ty
P- CTCP da chap nhan tao diéu kién dé cing Cong ty C6 phan T2 théo gd kho
khan.

Tai Bién ban hop s6 001/MOM-NT34/PVPP-SGG-IBST ngay 29/01/2022,
cac Bén da thong nhat va ghi nhén thot gian can tro thi cong tir ngay 12/1/2022
dén ngay 29/01/2022 1a 18 ngay.

Nhu vay, cac moc thoi gian khong tinh vao thoi han thi cong trong giai
doan tir 04/01/2022 dén 30/9/2022 dugc cac Bén théng nhat kéo dai thoi thuc
hién Hop dong 13 88 ngay ddi véi toan bd cac anh hudng néu trén. Noi dung nay
dugc ghi nhan tai Phu luc stra dodi, bd sung Hop déng $6 03.

* Giai doan tir 01/10/2022 dén 31/12/2022: S6 ngay bi can tré 13 62 ngay.
Nguyén nhan do Lé Vin V va ho 6ng Pham Vin S1 thué dat caa 6ng V tiép tuc
can tro thi cong va Cong ty L1 co cong van s6 NT34-LLM-PVPP-LT-160 vé
viéc dé xuat 5ha thudc khu 1 dé 1am noi trit dat dio moéng va lan trai cong nhan.
Pay ciing 13 nhiing can trd dén tir nguyén nhan khach quan, khong do 18i cia
Téng cong ty B — CTCP.

Tuy nhién, trén tinh than thién chi, ngay 18/11/2022 cac Bén c6 Bién ban
hop s0 11/MOM-NT34/PVPP-SGG-IBST/S v€ viéc thong nhat diéu chinh pham
Vi cong viéc gbi thau San 1ap mat bang NMD NT3 va NT4.

Tiép theo ngay 09/01/2023, cac Bén da Ky Phuy luc stra doi, bd sung Hop
ddng s6 05. Theo ndi dung ctia Phu luc sira d6i, bé sung Hop ddng sé 05, cac
Bén théng nhit tién do dbi v6i phan mat bang phat sinh theo thiét ké ban vé thi
cong hang muc San 1ap mat bing NMD NT3 va NT4 bd sung 1a 30 ngay tinh tir
ngay 02/01/2023 dén 31/01/2023.

Nhu vay, nhing méc thoi gian ma Cong ty ‘C(K) phan T2 cho rang Tong
cong ty B khong thyc hién nghia vu ban giao mat bang dung tién d6 da dugc cac
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bén théng nhit trong Phu luc Hop dong sé 03 ngay 19/8/2022, Phu luc Hop
dong s6 05 ngay 09/01/2023 va cac Bién ban sé 001/MOM-NT34/PVPP-SGG-
IBST ngay 29/01/2022, Bién ban sé 002/MOM-NT34/PVPP-SGG- IBST ngay
21/6/2022, Bién ban s6 11/MOM-NT34/PVPP-SGG-IBST ngay 18/11/2022.

Mit khac, théng qua dién bién thuc hién Hop dbng cho thay, vé phia Tong
cong Cong ty D ma dai dién 1a Tong cong ty D da rat thién chi va tan tam thuc
hién nghia vy cua minh. D01 v0i nhimg vudng mac xuit phat tu nguyén nhan
khach quan, chung toi dd nd luc phdi hop cing Cong ty CO phan T2 dé giai
quyét trén tinh than tao diéu kién thuan loi t6i da dé Cong ty Co phan T2 hoan
thanh Hop ddng dang han. Trén thuc té, viéc chdm tré ban giao mit bang tir phia
Cong ty Cé phan T2 ciing da khién Tong cong ty B — CTCP thiét hai rat 16n vé
mit kinh té. Tuy nhién, thong cam vé&i nhiing chi phi phat sinh do gia nguyén
lidu tang 1én hang ngay tur phia d6i tac nén chung toi da can nhic, xem Xét va
quyét dinh khong xem xét dén noi dung nay trong vu tranh chap nhu 1a mot hinh
thire san s¢ voi kho khan ma Cong ty Co phan T2 gip phai khi thuc hién Hop
dong.

Vi céac ly do trén:

Can ctr Piém b, Khoan 2, Diéu 10 Hop dong sb 17/2021/NT34-18-PVPP-
SGG ngay 10/9/2021: "Chu dau tu ban giao toan bo hodc ting phan mit bang
xay dung cho Nha thau quan 1y, str dung pht hop véi tién do va cac thoa thuan
ctia Hop ddng". Vi vay, mit bang di duoc Chu dau tu ban giao cho Nha thau va
trién khai thi cong pht hop véi tién d6 do nha thau lap.

Can ctir Cac Phu luc b sung, stra d6i Hop dong va cac vin kién khac, mdc
thoi gian bi can tr¢ duge tinh qua cac giai doan da dugce cac Bén thong nhat ghi
nhan vao trong cac Phu luc stra do1, bdé sung Hop dong va céac van kién phap 1y
da ky gitra cac Bén.

Tong cong ty B — CTCP cho rang khéng ¢ cin ctr phap 1y dé Cong ty Co
phan T2 yéu cau Téng cong ty B — CTCP phai bdi thuong thiét hai d6i voi
nhimng chi phi ¢ dinh ma Cong ty C6 phan T2 phai duy tri trong thoi gian bi can
tro thi cong phat sinh. Vi Tong cong ty D — CTCP khong vi pham hop dong (vé
thot han ban giao mat bang) va khong hé co6 161 doi voi nhimg thiét hai ma bén
Cong ty Co phan T2 da liét ké lam can ctr chimg minh trong don khoi kién.

Vi vay, Tong cong ty B — CTCP dé nghi Toa an giai quyét:

- Khong chép nhén toan bd yéu cau khai kién cta nguyén don.

- Yéu cau phat vi pham hop dong ddi véi Cong ty c6 phan T2 vi ly do
Cong ty co phan T2 ban giao mit bang cho Tong cong Cong ty B cham tién do
theo thoa thuan tai khoan 2 Piéu 20 Hop dong s6 17/2021/NT34-18-PVPP-SGG
ngay 10/9/2021. S tién ma Tong cong Cong ty B yéu cau phat ddi voi Cong ty
o phan T2 1 7.792.920.287 (bay ty bay tram chin muoi hai triéu chin trim hai
muoi ngan hai trim tam muoi bay dong).
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Tai phién toa, Nguyén don gitr nguyén yéu cau khoi kién, bi don giit
nguyén yéu cau phan td, cac du:orng su trong vu an khong thoa thuan, hoa g1a1
dugce voi nhau vé viée giai quyét toan bd vu an. Vi vy, Hoi ddng xét xir tién
hanh xét xur vu &n theo quy dinh cua phép luat.

Pai dién Vién kiém sat nhan dan thanh phé Thu Puc, Thanh phdé HO Chi
Minh tham gia phién tda phat biéu ¥ kién:

- V& thu tuc t6 tung: Viéc thu ly vu an, tién hanh thu thap chung cu, quyét
dinh dua vu 4n ra xét xir va dién bién tai phién toa di dugc Toa an nhan dan
thanh phé Thi Puc va Tham phan duoc phan cong giai quyét vu an thuc hién
dung quy trinh thu tuc theo quy dinh cta phép luat; tuy nhién, van con vi pham
Diéu 203 B6 luat té tung dan sy ndm 2015 vé thoi han chuan bi xét xir; vé thuc
hién quyén va nghia vu ctia duwong su, nguyén don d3 thuc hién ding cac quyén
va nghia vu cta duong sy trong qua trinh giai quyét vu an ciing nhu tai phién toa
hém nay, nguyén don, bi don di thyc hién ding cac quyén va nghia vu cla
duong su trong qua trinh giai quyét vu an ciing nhu tai phién toa hom nay.

- V& noi dung: Can ctr vao cac tai liéu, chimg ctr ¢6 trong hd so vu an va 10i
trinh bay cua nguyén don, bi don trong qua trinh giai quyét vu 4n va tai phién
toa. Vi vdy, yéu cau khoi kién ctia nguyén 1a c6 cin ¢ nén dé nghi Hoi dong xét
xtr chap nhan mot phan yéu cau khoi kién ciia nguyén don va khong chap nhan
yéu cau phan t6 cta bi don 1a dung phap luat.

Cu thé:

- Chép nhan yéu cau khéi kién, bude bi don c6 nghia vu thanh toan khoan
ng con thiéu 1a 7.705.921.488 dong (bay ty bay tram 1é nim triéu chin trim hai
muoi mbt ngan bdn trim tAm muoi tm doéng) va khoan tién 14i do cham thanh
toan 812.174.900 dong (tdm trim muoi hai triéu mot trim bay muoi bon ngan
chin trim dong), tong cong 1 8.518.106.609 dong (tAm ty nim trim mudi tim
triéu mot tram 16 siu ngan sau tram linh chin ddng).

- Khong chap nhan yéu cau khoi kién cta nguyén don ddi véi khoan tién
phat cling nhu bdi thuong thiét hai déi véi sb tién 8.342.323.886 dong ( tam ty
ba trim bén muoi hai triéu ba trim hai muoi ba ngan tdm trim tdm muoi sau
dong). (9.154.498.786 dong - 812.174.900 dong = 8.342.323.886 dong).

- Khéng chap nhan yéu cdu phan t cta bi don Tong cong ty B — CTCP vé
viéc yéu cau phat nguyén don Cong ty cd phan T2 sb tién 7.792.920.287 dong
(bay ty bay trdm chin muo1i hai tri€u chin tram hai muoi ngan hai tram tam muoi
bay dong).

NHAN PINH CUA TOA AN:
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Sau khi nghién ctru cac tai liéu, chimg ctr c6 trong hd so vu an duoc tham
tra tai phién toa, sau khi nghe dai dién Vién ki€ém sat nhan dan thanh phé Thu
Duc phat biéu quan diém, Ho1 dong xét xir nhan dinh:

[1]. V& thi tuc t tung:
[1.1]. V& quan hé tranh chép:

Can ctr vao don khoi kién cua nguyén don, don phan t6 cta bi don va cac
tai liéu, ching cr kém theo ciia nguyén don, vu an c¢6 quan hé tranh chap 1a
“Tranh chdp hop dong thi cong “duoc phap luat quy dinh tai Khoan 1 Diéu 30
cua Bo luat TH tung dan sy nam 2015.

[1.2]. V& tham quyén giai quyét vu an:

Vé tham quyén giai quyét: Can ctr diém b Khoan 1 Piéu 40 cua B luit td
tung dan sy nam 2015, Cong ty c¢6 phan T2 yéu cau Toa an nhan dan thanh phd
Thu Dic 1 noi Tong Cong ty P ¢o tru so chi nhanh tai thanh phd T giai quyét.
Can ctt diém b Khoan 1 Diéu 35, diém b khoan 1 Diéu 40 cta Bo luat to tung
dan sy nam 2015, nén vy 4n thudc tham quyén giai quyét ctia Toa an nhan dan
thanh phd Thi Pirc, Thanh phd HO Chi Minh.

[2] V& yéu cau cua duong su:

[2.1]. Xét yéu cau khoi kién cua nguyén don vé viéc budc Tong cong ty P
— CTCP thanh toan cho Cong ty c6 phén T2 s6 ti€n dot cudi cho “Thi cong hang
muc San lap mdt bang Nha may P1 va Nhon Trach 4” 14 7.705.921.488 dong.

Can ctr vao céc tai lidu c6 trong vu an Hoi dong xét xir xét:

+ Chi nhanh Tépg cong ty P (goi tit 1a “Ban quan ly du an Dién”) va Cong
ty C6 phan T2 (goi tat la “Cong ty T2”) ky Hop dong Thi cong Xay dung Cong
trinh s6 17/2021/NT34-18-PVPP-SGG ngay 10/09/2021 (goi tat 1a “Hop dong”™)
v01 noi dung “Thi cong hang myc San lap mét bang Nha may D1 va Nhon Trach
4” thudc Dy an Nha may D1 va N toa lac tai xa P, huyén N, tinh DPong Nai.

Trong qué trinh thi cdng Cong ty c¢6 phan T2 di hoan thanh cac hang muc
thi cong, ban giao cong trinh theo thoa thuan ctia Hop ddng ciing nhu di vuot
qua giai doan bao hanh. Bén canh d6, Chi nhanh Tong cong ty B - CTCP ciing
d3 hoan tra cho Cong ty c6 phan T2 sb tién bao hanh céng trinh.

Tuy hop dong da hoan thanh nhung giita cdc bén van con ton tai mot sd
van dé chua duoc giai quyét. D6 1a Chi nhanh Téng cong ty B - CTCP chua
thanh toan sd tién cua dot cudi cho Cong ty c6 phan T2, theo bién ban ddi chiéu
cong ng sé6 10/BBPCCN-TCKT ngay 10/4/2024, x4c dinh cong no tinh dén
ngay 31/12/2023 ma Chi nhanh Tong cong ty B - CTCP phai tra cho cho Cong
ty c6 phan T2 1a 7.960.361.143 dong. Tuy nhién tai phién toa cic bén da doi
chiéu chung tir, s6 sach va hoa don va cung nhau xac dinh Chi nhanh Téng cong
ty B - CTCP chua thanh toan sb tién dot cubi cho Cong ty cb phan T2 la
7.705.921.488 dong (bay ty bay tram l¢ ndm triéu chin tram hai muoi mot ngan
bdn trim tdm muoi tam dong). Vi vdy, Cong ty cd phan T2 chi yéu cau giai
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quyét budc Ban Q1 c6 nghia vy trd ng dot cudi con thiéu 1a 7.705.921.488 déng
(bay ty bay tram I¢ nam tri¢u chin tram hai muoi mdt ngan bon trim tam muoi
tam dong) Vi vay, truong hop trén thudc truong hop cac bén dé thura nhén nén
khéng can chimg ctr, chimg minh theo quy dinh tai diéu 92 ctua B6 luat dan su.

Téng cong ty B cho rang Cong ty c¢6 phan T2 vi pham Hop dong do ban
giao mat bﬁng cham tién do nén bi phat vi pham theo théa thuén tai khoan 2
Piéu 20 Hop dong s6 17/2021/NT34-18-PVPP-SGG ngay 10/9/2021. S6 tién ma
Téng cong ty B — CTCP dang giit chwa thanh toan cho Cong ty c6 phan T2 Ia
7.705.921.488 dong (bay ty bay tram 1& nam triéu chin tram hai muoi mét ngan
bén trim tdm muoi tam dong), twong UGng voi s tién phat vi pham
7.792.920.287 dong ma Cong ty co phan T2 phai thanh toan cho Tong cong ty
theo nguyén tic ddi trir nghia vu giita cac bén.

+ Xét théy, qua trinh thyuc thuc hién hop déng, cac bén gap mot sb troy ngai
khach quan, thoi gian bi can tré dugc tinh qua céac giai doan sau:

* Giai doan tir 04/01/2022 dén ngay 20/6/2022:

Trong giai doan nay véi voi nhimg trd ngai khach quan nhu cong tac dén
bu giai phong mit bang gap nhiéu kho khin, do cic ho dan co dat/dang sinh
song trong khuon vién mat bang khong chiu hop tic giy can tro, khong chap
nhan dan dén cong tac ban giao mat béng bi cham, mat bé‘tng ban giao chua sach
toan bo va viéc Cong ty T3 cham giao mit bang nén ngay 19/8/2022, cac bén
tién hanh ky b6 sung phu luc 03 kéo dai thoi gian thyuc hién hop dong thém 88
ngay, cu thé tong thoi gian thuc hién hop dong 1a 268 ngay duogc tinh tir ngay
04/01/2022 dén 30/9/2022.

* Giai doan tir 21/6/2022 dén 30/9/2022:

Ngay 20/6/2022, Chi nhanh Tong cong ty B - CTCP ban giao 2.4ha phan
mit bang con lai cho Cong ty ¢6 phan T2. Mic du Chi nhanh Tong cong ty D -
CTCP d3 thyc hién dy du thi tuc dén bu cho ho 6ng Lé Van V nhung tir ngdy
21/6/2022 dén 30/9/2022, ho 6ng V van lién tuc can trd thi cong. Ngoai kho
khin trén phia Cong ty c6 phan T2 con gip kho khin vé ngudn cung tng cat san
1ap khan hiém.

Do d6, ngay 26/9/2022, Cong ty cd phan T2 c6 cobng van sd 130/CV-
2022/SGG-NT3&4 trinh bay trong qua trinh trién khai thi cong trén cong truong
vap phai nhimg kho khin ma khdng thé luong truée duge nhu vé ngudn cung
g cat san 1ip khong dap tmg dugc do tinh hinh thyc té ngudn cat khan hiém,
vé mit bang thi cong trén cong trudong con nha 6ng Lé Van V dén nay van chua
di doi dé ban giao mit bang thi cong nén kién nghi Chi nhanh Tong cong ty P
thuc hién hop dong. Tuy nhién, ngay 03/10/2022, Chi nhanh Tong cong ty -
CTCP c6 cong van tra 10i s6 630/DAD-KHTM xac dinh chua du co s¢ dé xem
xét, gia han thoi gian thuc hién hop dong nhu nha thau dé xuat.
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Xét dbi voi kho khan lién quan dén HoO 6ng Lé Van V lién tuc can trd thi
cong:

Ho 6ng Lé Vin V lién tuc can trd gdy anh huong truc tiép dén qué trinh thi
cong. Mic du ho ong Lé Van V cam két ban giao cho chu dau tu dat va tu thao
d& nha tam dén hét ngay 20/6/2022. Tuy nhién dén ngay 16/09/2022 van con 01
cin nha khoang 50 m? nam trong du an khong chiu thao d, di doi. Do d6, ngay
16/09/2022, Chi nhanh Tdéng cong ty B - CTCP da c6 cdng vin sd 576/DAD-
XDAT kinh d& nghi UBND huyén N, Céng an huyén N; UBND xa P, Cong an
x4 P xem xét cudng ché giai toa cin nha ho ong Lé Vin V va bao vé nha thau thi
cong dam bdo an toan trén cong truong. Ngay 22/09/2022, dai dién Chi nhanh
Tong cong ty B - CTCP ciing Cong an xa P, truong ap C, ho ong Lé Van V cling
ky théng nhét giao mit bang cho chil dau tu nhung xin & lai chd giai quyét khiéu
kién ctia UBND huyén N. Nhu vy, tir ngay 21/6/2022 dén ngay 22/9/2022, dng
Lé Vin V ¢d tinh kéo dai thoi gian ban giao mat bang du ¢4 nhan xong tién dén
bu can trd, khong chiu thao g, di doi nha anh huéng dén tién d6 thyc hién cong
trinh. Viéc can trd trén khong phai do 16i cuia Cong ty c6 phan T2 va la ly do
khach quan anh hudng dén tién do6 thyc hién cong trinh cia Cong ty co phan T2.

Xeét do1 vai kho khdn vé nguon cung tng cat san lap:

Nguon cat cung ung cat san lap cho du 4n “Thi cong hang muc San lap mat
bang Nha may D1 va Nhon Trach 4” tip trung tai cic mo cung tmg cat & tinh
Pong Thap. Tuy nhién, sau thoi gian tam ngung do dich bénh, dén dau niam
2022, du an khoi dong thi cong nhiéu, nén chu truong lanh dao tinh Déng Thap
“khong cho ban cat ra ngoai pham vi tinh. Cat chi phuc vu cac cong trinh trong
diém cua tinh va cac tuyén cao toc di qua dia ban tinh”. Ngay 10/8/2022, tai muc
IT “Khoé khin vé cung Gmg cat” ciia cong vin sb 295/UBND-DTXD cua UBND
tinh D trinh Thu tuéng chinh phu, trong d6 ¢ khang dinh: “Ngudn cung cip cét
ngay cang khong dap tmg du nhu cau . . . d4 mat kha ning can ddi rat 16n, kha
nang dap tmg phuc vu cac cong trinh 1a hét sirc kho khan. Dé thao g& kho khin
trén, Cong ty cd phan T2 va Chi nhanh Tong cong ty B - CTCP d3 két nbi véi
cac don vi cung Gmg cat khu vuc M nhung chi giai quyét dugc mot phan nho
trong khdi lugng cat can dé thuc hién Goi thau. Do tinh trang cat khan hiém
khong chi xay ra ¢ tinh Pong Thap ma khan hiém trén dia ban chung ca nuéc do
nhu cau thyc té sir dung cat cho cong trinh ngdy cang nhiéu sau thoi gian tam
ngung dich bénh dan dén tinh trang khan hiém ngudn cat chung. Mic du nha
thau da tap trung moi ngudn lyc nhu mé rong va da dang ngudn cung cap cat,
g tién trude nha cung cp dé cung Gmg ngudn cat dam bao tién do cong trinh.
Cong ty c6 phan T2 va Chi nhanh Tong cong ty B - CTCP t6 chuc cac cude hop
s6  006/MOM-NT34/PVPP-SGG-IBST ngay  17/8/2022;  007/MOM-
NT34/PVPP-SGG-IBST ngay 29/8/2022 nhim thdo g& khé khin, dap tmg
ngudn cat cho cong trinh. Tuy nhién van khong thé dép tng ngudn cat dé dam
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bao tién d6 cong trinh duoc ban giao vao ngay 30/9/2022 nhu phu luc 03 hop
dong ky két.

Tir phan tich trén, nhan thay, viéc Cong ty c6 phan T2 cham ban giao mat
bang vi nhimg nguyén nhan khach quan (do 6ng Lé Vin V ¢b tinh kéo dai thoi
gian ban giao mit bang du dd nhan xong tién dén bu va kho khin vé ngudn cung
g cat san lap do tinh hinh khan hiém ngudn cat xay ra trén ca nudc hoan toan
1a nguyén nhan khach quan, khong phai do 18i ctia nha thau (Cong ty c¢6 phan
T2) gay ra.

Can ctr diém ¢ Diéu 7.3 ctia Hop dong sd 17/2021/NT34-18-OVPP-SGG
ngay 10/9/2021, diém ¢ Diéu 9.3 Diéu chinh tién do thuc hién hop déng cua
Hop dong s6 17/2021/NT34-18-OVPP-SGG ngay 10/9/2021, khoan 2 Diéu 39
Nghi dinh 37/2015/ND-CP do Chinh phu ban hanh ngay 22/4/2015 quy dinh vé
hop dong xay dung thi nha thau duoc phép gia han thoi gian hoan thanh do sy
cham tré, tré ngai cong trudng do chu dau tu, nhan lyc cua chu dau tu hay cac
nha thau khac cua chu dau tu gdy ra nhu: viéc ban giao mit bang khong dung
v6i cac thoa thuan trong hop dong, cac thi tuc lién quan anh huéng dén tién do
thuc hién hop dong ma khong do 16i ciia nha thau gay ra.

Vé6i nhimg khé khin thuc té trén, Cong ty c6 phan T2 duoc phép gia han
thoi gian thyc hién hop dong va d4 c6 van ban yéu cau gia han thoi han thyc
hién hop d6ng nhung khong duoc phia Chi nhanh Téng cong ty B - CTCP dong
y. Viéc Chi nhanh Tong cong ty B - CTCP cho rang chua du co so dé xem xét,
gia han thoi gian thyc hién hop dong nhu nha thau dé xuat 1a khong phu hop,
anh huong quyén va loi ich hop cta nha thau.

Cian ctr Piéu 8.3 ciia Hop dong sd 17/2021/NT34-18-OVPP-SGG ngay
10/9/2021 va phu luc sira d6i, bo sung 02 ngay 13/5/2022 thi “chu dau tu phai
thanh toan 100% gia tri hop dong sau khi nha thau hoan thanh toan bd cong viéc
theo quy dinh ctia hop dong...”. Can ctr Diéu 144 Luat xay dung 2014 (sta doi,
bd sung nim 2020) va Piéu 14 ctia Nghi dinh 37/2015/ND-CP do Chinh phu
ban hanh ngdy 22/4/2015 quy dinh vé thanh toan trong hop dong xay dung, viéc
thanh toan duoc thyc hién theo tién d6 da thoa thuan trong hop dong. Khi Cong
trinh hoan thanh va dugc nghiém thu, chu dau tu c6 nghia vu thanh todn cho nha
thau. Trong qua trinh thi cong Cong ty c¢b phan T2 di hoan thanh cac hang muc
thi cong, ban giao cong trinh theo quy dinh ctia Hop dng, phia Cong ty ¢ phan
T2 d3 hoan thanh nghia vu bao hanh. Vi vay, Tong cong ty P ¢6 nghia vy thanh
toan s tién 7.705.921.488 dong dot cudi cho Cong ty co phan T2. Viéc Tong
cong ty B — CTCP ty khdu trir tién thanh toan trén vao tién phat vi pham do
cham ban giao mit bang la khong phu hop. Do d6 co cin ctr chap nhéan yéu cau
khai kién ctia nguyén don vé budc Tong cong ty B — CTCP thanh toan cho Céng
ty ¢ phan T2 sb tién dot cudi cho “Thi cong hang muc San lip mit bang Nha
may D1 va Nhon Trach 4” 1a 7.705.921.488 dong (bay ty bay trim 1¢ nam triéu
chin trim hai muoi mdt ngan bén trim tdm muoi tam dong).
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[2.2]. Xet yeu cdu phan t cta bi don vé viéc phat vi pham hop dong doi
v6i Cong ty cb phan T2 vi 1y do ban giao mat bang cho Chi nhanh Tong cong ty
P - CTCP cham tién d6 theo thoa thuan tai khoan 2 Diéu 20 Hop dong sO
17/2021/NT34-18-PVPP-SGG ngay 10/9/2021 tuong tmg sb6 tién la
7.792.920.287 dong.

Nhu di phan tich, viéc Cong ty chdm ban giao mit bang do yéu td khach
quan (HO 6ng Lé Van V ¢6 tinh kéo dai thoi gian ban giao mit bang du da nhan
xong tién dén bu va kho khan vé ngudn cung mg cat san 1ap do tinh hinh khan
hiém ngudn cat xdy ra trén ca nudc) thudc trudng hop duoc gia han thuc hién
hop dong nén khong c6 can cir phat vi pham do Cong ty c¢6 phan T2 cham ban
giao mit bang.Véi tinh than thién chi nham tim kiém giai phap giam khéi luong
cong viéc, hd tro Cong ty c6 phan T2 hoan thanh hop dong nén cac bén hop
théng nhét diéu chinh pham vi cong viéc, diéu chinh thiét ké ban vé thi cong
hang muc cong trinh, diéu chinh tién do thuc hién phan coéng viéc phat sinh
ngoai hop dong va diéu chinh gia tri hop dong. Cong ty c6 phan T2 da ban giao
mat béng cho nha thau EPC theo ding tién d6 thuc hién hop déng quy dinh tai
phu luc stra d6i bo sung s6 05 ngay 09/01/2025. Do d6, khéng c6 cin clr chap
nhan yéu cau phan té cta bi don vé viéc phat vi pham hop dong d6i vai Cong ty
¢ phan T2 vi 1y do ban giao mit bang cho Chi nhanh Tong cong ty B - CTCP
cham tién d6 theo thoa thuan tai khoan 2 Piéu 20 Hop déng s6 17/2021/NT34-
18-PVPP-SGG ngay 10/9/2021 tuong tmg s6 tién 13 7.792.920.287 dong.

[2.3]. Xét yéu cau Tong cong ty B — CTCP yéu cau Cong ty ¢ phan T2 boi
thuong thié€t hai vai so tién 9.154.498.786 dong (chin ty mot trdm nam muoi bon
tri¢u bon tram chin muoi tdm ngan bay trdm tdm muoi sdu dong).

Cong ty ¢b phan T2 cho rang Chi nhanh Tong cong ty B - CTCP da vi
pham nghia vu cu thé Chi nhanh Tong cong ty B - CTCP d4 ban giao mat bang
xdy dung cho Cong ty c6 phan T2 thudng xuyén bi can tré khién khong thé thi
cong dong bo, gay ton that thém chi phi khi thi cong. Viéc ban giao mit bang tir
Chi nhanh Tong cong ty B - CTCP dan dén viéc Cong ty cd phan T2 thuc hién
cong viéc theo Hop dong bi gian doan, cham tién do, d6i mat véi hang loat rii
ro do dich bénh, vt liéu v.v... nén C cir diém b Khoan 20.3 Diéu 20 ctua Hop
dong s6 17/2021/NT34-18-PVPP-SGG ngay 10/9/2021 yéu cau Tong cong ty B
— CTCP b6i thudng cho cac chi phi phét sinh cy thé nhu sau: viéc thi cong kéo
dai khién Cong ty cd phan T2 bi thiét hai vé tai chinh 15 do truot gia cat va D
Do; Chi phi quan ly: Cong viéc khong thyc hién lién tuc nhung van phai tra
luong cho nhan sy, Ban chi huy va lai may phai luon tac tryc tai cong truong
chd viéc dé khi co mit béng hodc hiép thuong dugc voi nguoil dan khong con
can tré s& thi cong ngay; phai luén duy tri hop dong thué Xe mdy thiét bi nhu xe
dao, sa lan bom, dudng 6ng bom cat... @& dam bao co du diéu kién trién khai khi
c6 mat bang; Khoan tién 13i do cham thanh toan sd tién dot cudi 1a 812.174.586
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dong (tdm tram muo1 hai triéu mdt trdm bay muoi bon ngan nam tram tdm muoi
sédu dong).

Can ¢t Diéu 302, Piéu 303 Luat thuong mai nam 2005. Can cu phat sinh
trach nhiém boi thuong thiét hai phat sinh khi c6 du diéu cac yéu t sau: Co
hanh vi vi pham hop déng; Co thiét hai thuc t&; Hanh vi vi pham hop déng la
nguyén nhan truc tiép gy ra thiét hai.

Xét thay hanh vi ban giao mit bang khong dong b, chia thanh nhiéu dot
khac nhau, viéc ban giao mit bang xay dung thuong xuyén bi can trd khién
khong thé thi cong dong bo khong phai 18i ciia Téng cong ty P - CTCP ma hoan
toan 1a 1y do khach quan. Hon nita nhitng hanh vi trén ciing khGng gay ra nhiing
t6n that chi phi cd dinh nhu Cong ty c6 phan T2 trinh bay. Do d6, khong c6 mdi
quan hé nhan qua giita hanh vi pham hop dong va thiét hai thuc té, Tong cong ty
P - CTCP khéng c6 18i d6i v6i nhimg thiét hai ma Cong ty cd phan T2 di liét
ké.

Hoi dong xét xir xét: Nha may D1 va Nhon Trach 4 1a du 4n trong diém cia
Quéc gia, trong qua trinh thi cong doi héi c¢6 su phdi hop chit ché, dong bo tir
Trung wong dén dija phuong cling nhu sy phdi hop gitta cac don vi thi cdng va
ludn ludn chiu anh hudng dén yéu td khach quan. Dy an trén kéo dai trong
khoang thoi gian dai va trong thoi gian dién dich ra bénh covid, sy thay d6i ciia
kinh té x3 hoi dan dén khan hiém dén céc tai san, khoang san quan trong dé thi
cong cbng trinh va cling nhu chinh sach phéap luat. Piéu d6 anh huong dén
quyén loi, ich hop phap ctia nguyén don va bi don trong vu an. Tuy nhién céc
bén yéu cau nhau c6 trach nhiém boi thudng thi can ¢ cin ct phap luat. Can ctr
vao cac tai liéu, chimg ctr ma cac bén duong su giao ndp chua di co s dé Hoi
ddng xét xir chap nhan yéu cau bdi thudng nhu yéu cau khdi kién cta nguyén
don ciing nhu yéu cau phat theo don phan t6 ctia bi don.

Péi v6i khoan tién phat ma nguyén don trinh bay, giai trinh 1a khoan tién
1di do cham thanh toan 1a 812.174.900 dong dong (tam tram mudi hai triéu mot
tram bay muoi bon ngan nam trim tim muoi sau déng). Hoi dong xét xtr xét, tai
don khoi kién, don khoi kién bd sung, bién ban lam viéc va bién ban hoa giai
nguyén don cé néu va yéu cau Toa an g1a1 quyet so tién trén. Tai phién toa, dai
dién nguyén don trinh bay thém: Trong tong sd tién phat 14 9.154.498.786 dong
c6 khoan tién 13i do cham thanh toan 1a: 7.705.931.488 dong x tién 1ai 10%/ nam
x 759 ngay (tir ngdy 15/02/2023 dén ngay xét xir 1a 18/4/2025) = 1.602.411.507
d6ng. Tuy nhién theo nguyén don trinh bay do bi don ciing gip nhiéu khé khin
nén chi yéu cau tinh 13i do chdm thanh todn nhu ban dau 1a 812.174.900 dong
(tam tram muoi hai triéu mot trim bay muoi bon ngan nim trim tAm muoi sau
dong). Viéc bi don khong thanh toan dot cudi cho nguyén don da anh huong
quyén va loi ich hop phap cho nguyén don. Bén canh d6, cach tinh 13i chim
thanh toan nhu trén voi sd tién 812.174.900 déng (tdm tram muoi hai tri¢u mot
trim bay muoi bén ngan nim trim tdm muoi sau dong) 1a thap hon so véi quy
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dinh cta phap luat nén co6 191 cho bi don. Can ctr Diéu 306 Luat Thuong mai
nam 2005, Hoi dong xét xir chdp nhan yéu cau khai kién cta nguyén don nén
budc bi don tra tién 13i do cham thanh toan 1a dang véi quy dinh phap lut nén
viéc khoi kién tinh tién 14i do cham thanh toan vai s tién 1a 812.174.900 dong
1a ¢6 co s chip nhan.

Tu nhimg phan tich trén, Hoi déng xét xir xét thdy y kién dé nghi cua dai
dién Vién kiém sat nhan qan thanh pho Thu Ptrc, Thanh phoé H6 Chi Minh la
phu hop, c6 can cir nén chap nhan.

et V& an phi kinh doanh thuong mai so thAm: Do chdp nhan mot phan yéu
cau khoi kién cua nguyén don nén nguyén don phai chiu an phi dan sy so tham
do1 voi phan khong duge Ho1 dong xét xtir chap nhan.

Bi don phai chiu an phi theo quy dinh tai Khoan 1 Piéu 147 B6 luat t6 tung
dan sy nam 2015.

Vi cdc lé trén;

QUYET PINH:

- Can ctt Khoan 1 Piéu 30, Piém b Khoan 1 Piéu 35, Piém b Khoan 1
Diéu 40, Khoan 1 Diéu 147, Diéu 227, Piéu 271, Khoan 1 Diéu 273 va Khoan 1
Dicu 280 cua Bo luat T6 tung dan sy nam 2015;

- Can ctr Biéu 11, Diéu 24, Piéu 50, Biéu 55, Piéu 306 cua Luat Thuong
nam 2005;

- Can cu Luat Thi hanh 4n dan sy nam 2008 (da stra ddi, bod sung nam
2014);

- Can cit Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016
ctia Uy ban thuong vu Quoc hoi quy dinh vé muc thu, mién, giam, thu, ndp,
quan 1y va sir dung an phi va 1€ phi Toa an.

1. Chap nhan mot phan yéu cau khoi kién ciia nguyén don Cong ty C6 phan
T2.

- Budc Tong cong ty B — CTCP thanh toan cho Cong ty c6 phan T2 s6 tién
tong cong 1a 8.518.106.609 dong (tAm ty nim trim muoi tam triéu mot tram 1¢
sau ngan sau tram linh chin dong); trong d6 tién gdc 1a 7.705.921.488 dong (bay
ty bay tram 1é nam triéu chin trim hai muoi mdt ngan bén trim tdm muoi tam
ddng), tién 13i do cham thanh toan tinh dén ngay 18/4/2025 1a 812.174.900 ddng
(tam trim muoi hai triéu mot trim bay muoi bon ngan chin trim dong).

2 Khong chap nhan yéu cau khdi kién cua nguyén don Cong ty co phan
T2 vé viéc yéu cau Tong cong ty B — CTCP ¢6 nghia vu boi thudng sb tién 1a
8.342.323.886 dong (tam ty ba traim bén muoi hai triéu ba trim hai muoi ba
ngan tam trim tim muoi sau dong).
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3. Khong chip nhin yéu ciu phan té cta bi don Tong cong ty B — CTCP vé
viéc yéu cau phat nguyén don Cong ty cd phan T2 sb tién 7.792.920.287 dong
(Bay ty bay tram chin muoi hai tri€u chin tram hai muoi nghin hai tram tam
muoi bay dong).

Ké tir ngdy bén duoc thi hanh 4n c¢6 don yéu cau thi hanh an néu bén phai
thi hanh 4n khong thi hanh an, thi hang thang con phai chiu tién 14i trén sd tién
chua thi hanh tuong tng véi thoi gian chwa thi hanh an theo mirc 131 suat duoc
quy dinh tai Diéu 357 va Khoan 2 Piéu 468 Bo luat dan sy nam 2015.

4. V& &n phi kinh doanh thuong mai so tham:

Bi don Tong cong ty B — CTCP phai ndp an phi kinh doanh thuong mai so
tham 1a 116.518.107 déng (mot trim mudi sau triéu nim trim mudi tdm ngan
mot trim 1é bay dong) ddi véi yéu cau khoi kién cua nguyén don duge Toa an
chap nhan.

Bi don Tong cong ty B — CTCP phai ndp an phi kinh doanh thuong mai so
tham la 115.792.920 dong (m{t trdm muodi lam triéu bay tram chin muo1 hai
ngan chin tram hai muoi dong) do yéu cau phan t6 khong dugce Toa an chap
nhan.

Téng cong sb tién an phi 1a 232.311.027 dong (hai trim ba muoi hai triéu
ba trim mudi mot ngan khong traim hai muoi bay dong), dugc trir sd tién tam
g an phi 57.896.460 dong tai bién lai thu s6 0068225 ngay 23 thang 12 nim
2024 cua Chi cyc Thi hanh an dan sy thanh pho Thu Buc, Thanh pho Ho Chi
Minh. Tong cong ty b - CTCP tiép tuc nop an phi 1a 174.414.567 dong (mot
trim bay muoi bén triéu bon trim mudi bon ngan nim trim sdu muoi bay
déng).

Nguyén don Cong ty C6 phan T2 phai nop 116.342.324 dong (mot trim
muo1i sau triéu ba tram bon muoi hai ngan ba tram hai bon dong), dugc trir s6
tién tam Ung an phi 81.053.466 dong tai bién lai thu s6 0027869 ngay 18 thang 7
nam 2024 cia Chi cuc Thi hanh an dan sy thanh phd Thu Ptc, Thanh pho Ho
Chi Minh. Cong ty C6 phan T2 ti€p tuc ndp an phi la 35.288.858 dong (ba muoi
lam triéu hai trdm tdm muoi tAm ngan tdm trdm ndm muoi tdm dong).

5. Quyén va thoi han khang céo, khang nghi:

Nguyén don, bi don dugc quyén khang cao ban an trong han 15 ngay, ké tir
ngay tuyén an.

Vién kiém sat nhan dan thanh phd Thi Pic c6 quyén khang nghi trong thoi
han 15 ngay; Vién ki€ém sat nhan dan Thanh pho H6 Chi Minh c6 quyén khang
nghi trong thoi han 01 thang, ké tir ngay tuyén an.

“Trudng hop ban an, dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan sy thi nguoi dugce Thi hanh an dan sy, ngudi phai Thi hanh an dan sy c6
quyén thda thuan Thi hanh an, quyén yéu cau Thi hanh an, tuy nguyén Thi hanh
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an hodc bi cudng ché Thi hanh 4n theo quy dinh tai cac Diéu 6, Diéu 7, Piéu 7a,
Diéu 7b va Piéu 9 Luat Thi hanh an dan sy; Thoi hiéu Thi hanh 4n duge thuc
hién theo quy dinh tai Pi€u 30 Luat Thi hanh an dan su”./.

Noi nhén: TM . HQI PONG XET XU SO THAM

- TAND TP. HCM; THAM PHAN - CHU TQA PHIEN TOA
-VKSND TP . HCM;

- VKSND Tp. Thu Drc;

- Chi cuc THADS Tp. Thu Buc; (daky)

- C4c duong su;

- Luu: H so vu an, VP.

Tran Quoc Luwu
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