TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HAI PHONG Poc lap - Tw do - Hanh phic

Ban 4n sb: 04/2019/LD-PT
Ngay 25-3-2019
VIV tranh chip vé bao hiém x3 hoi, bao
hiém y té, bao hiém that nghiép va trg
cap théi viéc khi chAm dat hop dong lao
dong
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NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HAI PHONG
- Thanh phan Héi dong xét xir phiic tham gom cd:
Thdm phan - Chii toa phién toa: Ba Pang Ho Diép
Cdc Tham phdn: Ong Nguyén Vin Duong
Ba Nguyén Thi Thu Thuay

- Thu ky phién toa: Ong Pham Ngoc Tién - Tham tra vién Toa 4n nhan dan
thanh phd Hai Phong.

- Pai di¢n Vién Kiém sdt nhin din thanh phé Hdi Phong tham gia phién
toa: Ba Ngo Kiéu Dang - Kiém sét vién.

Ngay 25 thang 3 nam 2019 tai try so Toa 4n nhan dan thanh phé Hai Phong
xét xir phiic tham cong khai vu 4n lao dong thu 1y s6 04/2019/TLPT-LD ngay 24
thang 01 nam 2019 tranh chap vé bao hiém xa hoi, bao hiém y té, bao hiém that
nghiép va trg cap thoi viéc khi cham dit hop dong lao dong.

Do Ban 4n lao dong so tham s6 01/2018/LD-ST ngay 30 thang 11 nam 2018
ctia Toa an nhan dan huyén quan Duong Kinh, thanh ph Hai Phong bi khang c4o.

Theo Quyét dinh dwa vu an ra xét xir phiic tham s6 693/2019/QD-PT ngay
26 thang 02 nam 2019, gitra cac duong su:

- Nguyén don: Anh Nguyén Vin Ch, noi cu tri: Thon Pai Tra, xa Déong
Phuong, huyén Kién Thyy, thanh ph Hai Phong.

Ngueoi dai dién hop phdp ciia anh Nguyén Vin Ch: Ong Pham Vin H; noi
cu tri: T 18, cum 3, phuong N, quan K, thanh phé Hai Phong 1a nguoi dai dién
theo Uy quyén (van ban iy quyén ngay 12 thang 6 nam 2018); c6 mit.

- Bi don: Cong ty TNHH PV, ¢6 tru so tai: S6 1166 Ng, phuong BI, quan H,
Hai Phong.



Ngueoi dai dién hop phdp ciia Cong ty TNHH PV: Ong Tran Van B, chuc
vu: Giam doc phy trach Nha may Gidy LD - Cong ty TNHH DV 1a nguoi dai dién
theo iy quyén (vin ban ty quyén ngay 02 thang 8 nim 2018); c6 mit.

- Ngueoi c6 quyén loi, nghia vu lién quan: BHXHthanh phd Hai Phong.

Nguoi dai dién hop phdp cia BHXH thanh phé Hai Phong: Ba DPinh Thi
Lan H, 6ng Pham Vin M va ba Nguyén Thi Quynh Tr 13 ngudi dai dién theo ty
quyén (theo van ban uy quyén sé 2179/UQ-BHXH ngay 09/11/2018); déu ving
mat.

- Ngwoi khang cdo: Anh Nguyén Vin Ch 13 nguyén don.
NOI DUNG VU AN:

Theo don khoi kién, 10i khai trong qud trinh gidi quyét vu dn, nguyén don la
anh Nguyén Vin Ch trinh bay:

Ngay 15 thang 6 nam 2015, anh dugc nhan vao lam viéc tai Xudng 2, Lién
Thuin, Nha may gidy LD thudc Cong ty TNHH PV, gitta anh va cong ty c6 ky két
hop ddng lao dong v6i mirc lwong duge huong nam 2015 14 4.500.000 dong/thang,
nim 2016 duoc huong 5.300.000 ddng/thang nim 2017 duoc hudng 6.200.000
dong/thang. Pén dau thang 9 nam 2017, anh nhan dugc quyét dinh vé viéc chim
dut hop dong lao dong sb6 89 ngay 30/8/2017. Sau khi nhan duoc quyét dinh sb 89,
anh dugc cong ty tra lai s6 bao hiém xa hoi. Trong s6 BHXHthé hién anh tham gia
BHXHtur thang 6 nam 2017 dén thang 8 nam 2017 (tong thoi gian tham gia bao
hiém 1a 03 thang). Khi nghi viéc, anh khong duoc nhan bat ky ché do trg cap nao
khac. Nay thdy cong ty khong dong bao hiém cho anh 1a khong ding quy dinh
phap luat nén anh yéu cau:

1. Cong ty TNHH BV truy déng cho anh sd tién dong bao hiém xa hoi, bao
hiém y té va bao hiém that nghiép tir thang 6 nim 2015 dén hét thang 5 nim 2017
1a 41.001.750 d6ng (bdn muoi mdt triéu khong tram 1é mot nghin bay trim nam
muoi dong).

2. Truy déng cho anh sd tién dong bao hiém xa hoi, bao hiém y té, bao hiém
that nghiép con thiéu trong cac thang 6, thang 7 va thang 8 nam 2017 14 2.132.812
d6ng (hai triéu mot trim ba muoi hai nghin tdm traim muoi hai dong).

3. Tra 13i suét lity ké d6i véi s6 tién trén dong bao hiém xa hoi, bao hiém vy
té, bao hiém that nghiép voi 1ai suat 1,0284% thang (13i suit chAm dong bao hiém
theo quy dinh ctia ludt bao hiém x4 hoi) 1a: 14.739.888 dong (mudi bén triéu bay
tram ba muoi chin ngan tam trim tam muoi tam dong).

4. Tro cap théi viée va 1ai suat cham tra theo quy dinh cua Bo luat Lao dong

nam 2012 13 6.944.000 dong (sau triéu chin tram bén bon ngan dong).
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S tién bao hiém x4 hoi, bao hiém y té va bao hiém that nghiép déu tinh trén
muc luong thuc t& ngudi lao dong duoc tra.
Nguoi dai dién hop phap cua bi don trinh bay:

Cong ty xac nhan anh Ch vao lam viéc, dugc ky Hop dong lao dong nhu anh
Ch néu 1a dung. Pén thang 8 ndm 2017, anh Ch ¢ don xin nghi viéc nén cong ty
c6 quyét dinh cham dut hop dong lao dong ddi véi anh Ch va tra s6 BHXHcho anh
Ch. Nay anh Ch c6 don khéi kién, cong ty c6 quan diém nhu sau: Cong ty da kiém
tra va phat hién do so sot khong dong bao hiém cho anh Ch trong khoang thoi gian
tir thang 7 nam 2015 cho dén thang 5 nam 2017 téng cong 1a 23 thang véi tong sd
tién 1a 18.676.350 ddng. Cong ty s& co trach nhiém dong cho nguoi lao dong sb
tién trén cho BHXHthanh phé Hai Phong dé dam bao quyén loi ciia nguoi lao
dong. Bén canh d6, cong ty ciling yéu cau nguoi lao dong phai dong cho
BHXHthanh phd Hai Phong sb tién 1a 8.913.713 ddng (twong dwong véi 10,5%
tién luong nguoi lao dong phai ndp cho 23 thang trén) do anh Ch chua dong theo
quy dinh ctia phap luat vé bao hiém xa hoi.

Dbi v6i yéu cau trg cp thoi viee, Cong ty TNHH PV da dong bu khoan tién
bao hiém that nghiép 23 thang ma cong ty chua dong cho anh Ch thi cac yéu cau
vé tro cAp thoi viéc nhu dé nghi cua ctia nguyén don 1 khong co co so.

Nguoi dai dién hop phdp ciia BHXHthanh phé Hai Phong c6 y kién: Nguoi
lao dong c6 hop dong lao dong tir di 03 thang trd 18n (trudce thoi diém 01 thang 01
nam 2018), ¢6 di lam, c6 huong lwong thude ddi twong bat budc phai tham gia bao
hiém x4 hoi, bao hiém y té, bao hiém that nghiép theo quy dinh. Can ctr vao hop
dong lao dong s6 1506093/HDLD ngay 16 thang 7 ndm 2015 (do Tda an nhan dan
quan D cung cép) giita anh Ch va cong ty PV thi truong hop éng Chién thudc dbi
tuong phai tham gia bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép theo quy
dinh. Muc dong bao hiém xi hoi, bao hiém y té, bao hiém that nghiép dugc tinh
trén murc luong theo hop dong lao dong, cu thé 1a luong va cic khoan phu cép
lwong. Néu co cin cir xac dinh nguoi st dung lao dong va nguoi lao dong thudc
truong hop phai dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép thi yéu
cau Toa an budc ho phai dong bao hiém theo dung quy dinh.

Tai Ban an lao dong so thim s6 01/2018/LD-ST ngay 30 thang 11 ndm 2018
ctia Toa an nhan dan quan Duong Kinh, thanh phé Hai Phong da quyét dinh:

Chéap nhian mot phan yéu cau khoi kién cia nguyén don vé viéc yéu cau
Cong ty TNHH DV phai truy dong bao hiém xa hoi, bao hiém y té, bao hiém that
nghiép chua déng cho ngudi lao dong 1a anh Nguyén Vin Ch tuong ung véi thoi
gian chua dong.



- Budc Cong ty TNHH DV phai dong khoan tién bao hiém xi hoi, bao hiém
y té, bao hiém that nghiép cua nguoi lao dong 1a anh Nguyén Vian Ch cho
BHXHthanh phd Hai Phong cu thé nhu sau:

+ Tién bao hiém xa hoi, bao hiém y té, bao hiém that nghiép ctua nam 2015:
06 thang x 3.482.850 dong x 22% = 4.597.362 dong.

+ Tién bao hiém xa hoi, bao hiém y té, bao hiém that nghiép ctua nim 2016:
12 thang x 3.932.250 dong x 22% = 10.381.140 dong.

+ Tién bao hiém xa hoi, bao hiém y té, bao hiém that nghiép ctua nim 2017:
05 thang x 4.012.000 dong x 22% = 4.413.200 dong.

Tong cong = 19.391.702 ddng (1am tron 19.392.000 dong).

Ngoai sd tién trén, Cong ty TNHH DV con phai chiu tién 13i do cham déng
bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép véi 1i suat theo quy dinh cta
phap luat BHXHtuong Gmg voi thoi gian chdm dong. Khoan tién nay dugc thi hanh
ngay mic du c6 thé bi khang cdo, khiéu nai, khang nghi, kién nghi.

- Budc ngudi lao dong 1a anh Nguyén Vin Ch phai dong khoan tién bao
hiém xa hoi, bao hiém y té, bao hiém that nghiép cho BHXHthanh phd Hai Phong
cu thé nhu sau:

+ Tién bao hiém x4 hoi, bao hiém y té, Bao hiém that nghiép ctia nim 2015:
06 thang x 3.482.850 dong x 10,5% = 2.194.195 dong.

+ Tién bao hiém x4 hoi, bao hiém y té, bao hiém that nghiép cua nim 2016:
12 thang x 3.932.250 dong x 10,5% = 4.954.635 dong.

+ Tién bao hiém x4 hoi, bao hiém y té, bao hiém that nghiép cua nim 2017:
05 thang x 4.012.000 dong x 10,5% = 2.106.300 dong.

Téng cong = 9.255.130 ddng, lam tron 9.255.000 dong (chin triéu hai trim
hai muoi nim nghin ddng). Ngoai sb tién trén, anh Nguyén Van Ch con phai chiu
tién 1i do cham déng bao hiém xa hoi, bao hiém y té, bao hiém that nghiép vai lai
suat theo quy dinh cta phéap ludt BHXHtuong tmg véi thoi gian cham dong. Khoan
tién nay duoc thi hanh ngay mac du c6 thé bi khang céo, khiéu nai, khang nghi,
kién nghi.

Ngoai ra, ban an con quyét dinh vé an phi, quyén khang cdo cho cic duong
su.

Ngay 12 thang 12 nim 2018, anh Ch khang céo, yéu cau cip phuc tham
stra ban an so tham, chip nhan yéu cau khoi kién cua anh.



Tai phién toa phiic tham, nguoi dai dién hop phép cua anh Ch giir nguyén
yéu cau khoi kién, gitr nguyén ndi dung khang céo, cac duong su khong thod thuan
dugc voi nhau vé viée giai quyét vu an.

Ngueoi dai dién hop phdp cia anh Ch trinh bay quan diém bdo vé: Ban an so
tham sai 1am trong viéc danh gia chimg ¢ va 4p dung phap luat. Vi pham nghiém
trong trong viéc xac dinh quyén loi va nghia vu ctia nguoi cd quyén loi nghia vu
lién quan 1a BHXHthanh phd Hai phong. Dé nghi Hoi dong xét xtr phiic tham hiy
ban 4an so tham vi cac 1y do sau:

Cong ty dang giit ban Hop dong lao dong s6 S022549/PLHPLD nhung chi
giao nop ban Hop dong lao dong s6 150093 vo hiéu vi chinh ban phu luc hop ddng
s6 S022549/PLHPLD ma cong ty giao ndp di ghi: “Can ct hop dong lao dong sd
S022549” da chimg minh cong ty dang gitt ban hop déng nay. Tai ban hop dong
nay Cong ty ghi mic tién luong cua anh Ch viao nam 2016 1a 4.500.000
dong/thang. Anh Ch khong c6 ban hop dong nay va khong nhd ngay ki hop dong
nay vao ngdy thang nim nao nhung thira nhan chit ky tai ban Hop dong lao dong
s6 150093 ngay 15 thang 6 ndm 2015 1a ctia anh. Nam 2016, anh dugc nhan luong
theo phy luc hop déng ngay 01 thang 3 ndm 2016.

Ban an so thAm nhan dinh cac bén da khong dong bao hiém xi hoi, bao hiém
y té, bao hiém that nghiép, trong d6 bao gdm ca phan cta ngudi st dung lao dong
va phan ctia ngudi lao dong ciing nhu khong xac dinh 18i cua anh Ch nhung van
budc anh Ch phai truy dong 1a khong dung. Va ban an so tham xac dinh s tién
trbn dong bao hiém xa hoikhong ding. Co quan BHXHthanh phé Hai Phong tham
gia t6 tung v&i tu cach 1a ngudi c6 quyén loi, nghia vu lién quan nhung
BHXHthanh phé Hai Phong khong thuc hién quyén va nghia vu theo quy dinh tai
Diéu 73 ctia Bo luat T tung dan su.

Ban an so thim khong xac dinh dugc quyén va nghia vu cia BHXHthanh
phé Hai phong vé viéc xir Iy vi pham va truy thu theo quy dinh ctia phap luat.

Ban 4n bac yéu cau trg cap thoi viéc cua anh Ch 1a khong dung vi anh Ch
thudc d6i twong hudng tro cap that nghiép.

Ngueoi dién hop phdp cia bi don trinh bay quan diém bdo vé: Cong ty chi ky
mot Hop dong lao dong ddng lao dong sé 150093 ngay 15 thang 6 nim 2015 véi
anh Ch. Nguoi dai dién hop phép cta anh Ch can ctr vao phu luc hop dong ngay 01
thang 3 nam 2016 do c6 sai sot vé 16i danh may dé khang dinh Cong ty ky hai hop
ddng vé6i anh Ch 1a vu khéng cho Cong ty. Cong ty déng ¥ véi ndi dung ban an so
tham va yéu cau Hoi dong xét xir giit nguyén ban an so tham.

Pai dién Vién kiém sdt nhdn déan thanh phé Hai Phong phdt biéu quan diém:



Qua trinh giai quyét vu an, Tham phan, Hoi thAm nhan dan, Thu ky da chap
hanh dung quy dinh cta phap luat. Puong su chip hanh dung quy dinh ctia phap
luat.

Vé yéu cau tra trg cip thoi viéc: Cong ty di tu nguyén dong Bao hiém that
nghiép cho anh Ch tr thang 07/2015 do d6 thoi gian nguodi lao dong lam viéce
khong duoc dong Bao hiém that nghiép 13 15 ngay (tir ngay 15/6/2015 dén ngay
30/6/2015 - chua du 01 thang) nén chua du diéu kién dé hudng trg cap théi viée.
Do d6, Toa an khong chap nhan yéu cau ndy ctia nguyén don 1a ding quy dinh cta
phép luat.

Vé yéu cau tra cho nguyén don tién tron dong bao hiém y té: Tai phién toa
hém nay, dai dién nguyén don khong cung cip duoc tai liéu ching ctr v& cac chi
phi kham chita bénh va diéu tri & chimg minh cho khoan yéu cau bdi thuong nay
nén khong co can cir dé chap nhan.

Vé murc luong déng bao hiém xa hoi: Theo quy dinh tai khoan 2 Diéu 45
Nghi dinh s6 152/2006/ND-Cp ngay 22/12/2006 cta Chinh phti hudéng din thi
hanh mot sb diéu ciia Luat Bao hiém xa hoivé BHXHbat budc: “2. Nguoi lao dong
dong BHXHtheo ché d6 tién luong do nguoi sir dung lao dong quyét dinh thi tién
luong, tién cong thang dong bao hiém xa hoila muc tién luong, tién cong ghi trong
hop ddng lao dong”.

Theo quy dinh tai khoan 2 Piéu 89 cua Luat Bao hiém x3 héi: “Ddi voi
nguoi lao dong dong BHXHtheo ché do tién luong do ngudi st dung lao dong
quyét dinh thi tién luong thang déng bao hiém x3 hoila mic lwong va phu cip
lvong theo quy dinh cua phap luét lao dong”.

Theo quy dinh tai khoan 1, khoan 2 Piéu 17 Nghi dinh s6 115/2015/ND-CP
ngay 11/11/2015 ctia Chinh phi huéng dan thi hanh mot s6 diéu cia Luat
BHXHnam 2014 vé BHXHbit budc: “Tién luong thang dong BHXHddi véi nguoi
lao dong dong BHXHtheo ché do tién lvong do nguoi str dung lao dong quyét dinh
tai khoan 2 Diéu 89 cua Luat BHXHduoc quy dinh nhu sau: Tur ngay 01/1/2016
dén 31/12/2017, tién luong thang dong BHXHIa mirc luong va phu cap luong theo
quy dinh cta phap luat vé lao dong ghi trong hop dong lao dong”.

Do d6, Toa 4n so tham cin cr vao muc tién lwong va phy cap luong ghi
trong hop dong lao dong dé tinh muc dong BHXHIa phu hop véi quy dinh cua
phap luat.

V& nghia vu truy dong bao hiém ctia ngudi lao dong: Cac tai liéu co trong hd
so cho thiy trong bang luong chi tra cho nguoi lao déng c6 muc trich tién bao
hiém x4 hoi, bao hiém y té, bao hiém that nghiép cua ngudi lao dong song khong
trir tién & muc nay. Nguoi lao dong 1a anh Ch ¢ ky nhan nhung khong c6 ¥ kién gi
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mac du day la quyén loi cling 1a nghia vu ctia nguoi lao dong. Vi vay, viéc Toa an
so thAm budc ca nguoi lao dong 13 ong Chién phai dong phan ctia minh 1a phu hop.

Tu nhitng phén tich néu trén dé nghi, dé nghi Hoi dong xét xir cdp phuc tham
can ¢t khoan 1 Diéu 308 cua Bo luat T6 tung dan sy gitt nguyén Ban an lao dong
so tham s6 01/2018/LD-ST ngay 30 thang 11 nam 2018 caa Toa an nhan dan quin
Duong Kinh, thanh phd Hai Phong.

NHAN PINH CUA TOA AN:

[1] Vé thim quyén giai quyét vu an va quan hé phap luat tranh chap: Anh
Nguyén Vian Ch c6 ky két hop dong lao dong voi Cong ty TNHH DV va lam viée
tai nha may Lién Dinh thudc cong ty tai dia ban quan Duong Kinh, nay anh Ch
khai kién yéu cau doi cac khoan lién quan dén BHXHva tro cap thoi viée d6i vai
Cong ty TNHH DV. Do d6, Toa 4n nhan dan quan Duong Kinh thu 1y giai quyét 1a
dung quy dinh tai Diéu 32, Diéu 35 va diém a khoan 1 Diéu 39 ctia Bo luat T6 tung
dan sy.

- Xét yéu cau khang cao:

[2] Anh Ch x4c nhén gita anh va Cong ty TNHH PV c¢6 ky hop dong lao
dong sd 150093/HPLD-LD ngay 16 thang 7 nam 2015, loai hop dong xac dinh
thoi han 36 thang tir ngay 16 thang 7 nim 2015 dén ngay 15 thang 7 nam 2018, voi
murc lwong theo hop dong 1a 3.317.000 dong/thang. Ngoai ra, anh Ch khai hai bén
con ky hop dong lao dong sé6 S022549/HPLD nhung anh Ch khéng c6 hop dong
lao dong s6 S022549/HPLD dé giao ndp cho Toa an ciing nhu khong xac dinh
dugc ngay ky hop dong s6 S022549/HPLPD 1a ngay nao. Anh Ch cin cr vao phu
luc hop dong ngay 01 thang 3 nam 2016 dé xac dinh Cong ty co ky hop dong so
S022549/HPLD véi anh Ch 1am can ctr xac dinh mac lvong nam 2016 theo hop
dong s6 S022549/HPLD cua anh Ch 1a 4.500.000 dong/thang. Tuy nhién, Cong ty
TNHH BV xéc dinh ngoai hop dong lao dong s6 150093/HPLD-LD ngay 16 thang
7 nam 2015, Cong ty khong ky hop ddng lao dong nao khac voi anh Ch. Vé phu
luc hop dong ngay 01 thang 3 nam 2016 c6 ghi cin cit hop dong lao dong sd
S022549/HPLD nhung khéng ghi ngay hop dong da dugc Cong ty giai thich 1a do
so suat khi danh may vin ban va trén thuc té thi nam 2016 anh Ch d nhan duoc
tién lwong theo phu luc hop dong nay. Mit khac, tai phu luc hop dong nam 2016
ghi muc luong ctia anh Ch 1a 3.745.000 dong/thang khong phai mic lwong
4.500.000 ddng/thang nhu 161 trinh bay ctia nguoi dai dién theo Gy quyén cta anh
Ch nén anh Ch khéang céo cho ring cin ctr vao phu luc hop doéng ngay 01 thang 3
nam 2016 dé két luan Cong ty c6 hop dong S022549/HPLP va xac dinh hop dong
s6 150093/HDLD-LP ngay 16 thang 7 ndm 2015 vo hiéu nhung anh Ch lai thira
nhan gitta anh va Cong ty c6 ky hop déng nay va hai bén dang thuc hién cong viéc
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theo hop dong da ky. Do vay, khang cdo niy cua anh Ch khong c6 cin ctr chap
nhan.

[3] Vé nghia vu déng bao hiém x4 hoi, bao hiém y té, bao hiém that nghiép:
Khoan 1 Diéu 186 ctia Bo luit Lao dong quy dinh: “Nguoi st dung lao dong,
nguoi lao dong phai tham gia BHXHbat budc, bao hiém y té bat budc, bao hiém
that nghiép va cac ché do theo quy dinh ctia phap luat vé BHXHva phap luat vé
bao hiém y t€”. Hoi dong xét xur thay trong hop dong lao dong, hai bén ¢ thoa
thuan vé viéc dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép. Doi
chiéu voi quy dinh trén thi anh Ch va Cong ty TNHH PV c¢6 trach nhiém dong bao
hiém theo quy dinh. Viéc truy déng bao hiém bat budc 1a phu hop tai diém 1.1
khoan 1 Piéu 38 Quyét dinh 595/QD-BHXH vé cac truong hop truy thu: “Trudng
hop don vi trén dong, dong khong du sd ngudi thude dién bat budc tham gia, dong
khong du sb tién phai dong theo quy dinh, chiém dung tién dong bao hiém xa hoi,
bao hiém y té, bao hiém that nghiép (sau day goi 1a trdon déng) do co quan
BHXHKét luan thanh tra chuyén nganh c6 thim quyén két luan tir ngay 01/01/2016
thi ngoai viéc truy thu sé tién phai dong theo quy dinh, con phai truy thu sd tién 1ai
tinh trén sb tién, thoi gian trén dong va muic 14i suat cham dong ...”. Cong ty
TNHH DV xé4c nhan anh Ch duoc tham gia bao hiém tir ngay 15 thang 7 nam 2015
nhung do don vi chua lap danh sach tham gia bao hiém cho anh Ch nén yéu cau
dong bod sung cho anh Ch trong thoi gian tir thang 7 nam 2015 dén thang 5 nim
2017 1a 23 thang. Theo quy dinh cua phap luat vé BHXHthi nghia vu déng bao
hiém bat budc duge xac dinh nhu sau: Ngudi st dung lao dong phai dong 22%,
nguoi lao dong phai dong 10,5%. Trong bang luong chi trd cho anh Ch vao thang 5
nam 2017 ¢6 myc trich tién bao hiém xa hoi, bao hiém y té, bao hiém that nghiép
ctia anh Ch. Anh Ch ¢6 ky nhan nhung khong c6 ¥ kién gi mac du day 1a quyén loi
cling 1a nghia vu cta ngudi lao dong. Can ctr cac quy dinh trén, Toa an so thim
budc nguyén don va bi don phai truy dong s tién bao hiém con thiéu 1a dung quy
dinh. Do bi truy dong bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép nén cac
bén phai chiu 13i suat chdm dong theo quy dinh ctia phap ludt bao hiém x4 hoi.

[4] V& xé4c dinh sb tién dong bao hiém x3 hoi: Khoan 2 Diéu 45 Nghi dinh
152/2006/ND-Cp ngay 22 thang 12 nim 2006 ctia Chinh pht huéng dan thi hanh
mot s6 diéu ciia Luat BHXHvé BHXHDbit budc quy dinh: “Ngudi lao dong dong
bao hiém xa hoit heo ché do tién lwong do ngudi st dung lao dong quyét dinh thi
tién luong, tién cong thang dong BHXHIa muc tién lwong, tién cong ghi trong hop
dong lao dong”. Khoan 2 Diéu 89 cua Luat BHXHnim 2014 quy dinh: “Ddi véi
nguoi lao dong dong BHXHtheo ché do tién luong do ngudi st dung lao dong
quyét dinh thi tién luong thang dong BHXHIa mirc lwvong va phu cap luong theo
quy dinh cua phéap luit lao dong”. Theo quy dinh tai khoan 1, khoan 2 Piéu 17
Nghi dinh s& 115/2015/ND-CP ngay 11 thang 11 ndm 2015 ctia Chinh phii huéng
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dan thi hanh mot s6 diéu cua Luat BHXHnam 2014 vé bao hiem bat bue: “Tien
luong thang dong BHXHA6i voi nguoi lao dong dong BHXHtheo ché do tién
luong do nguoi st dung lao dong quyét dinh tai khoan 2 Piéu 89 cua Luat
BHXHduogc quy dinh nhu sau: Tir ngay 01 thang 01 nim 2016 dén 31 thang 12
nam 2017, tién luong thang dong BHXHIa muc luong va phu cip luong theo quy
dinh ciia phap luat vé lao dong ghi trong hop dong lao dong”. Péi chiéu véi cac
quy dinh trén, mrc tién luong thang déng BHXHA4i voi anh Ch can clr vao muc
tién lwong ghi trong hgp dong lao dong. Tai phién toa, nguoi dai dién hop phép
cta anh Ch trinh bay ngoai viéc nhg, anh Ch con tham khao ngudi cung 1am viée
dé khang dinh muc tién luong ghi trong hop dong lao dong nam 2015 1a 4.500.000
dong/thang; nam 2016 1a 5.300.000 dong/thang va nim 2017 1a 6.200.000
dong/thang va yéu cau Hoi dong xét xir chdp nhan muc tién luong lam co s¢ dong
bao hiém nhu trinh bay cia anh Ch nhung khong c6 tai liéu, chimg cir ching minh.
Do d6, Toa an so thdm cian c vao muc tién luong ghi trong hop dong sd
150093/HPLD-LD ngay 16 thang 7 ndam 2015 va cac phu luc hop ddng nam 2016
va ndm 2017 dé tinh mac dong BHXHd4i v4i anh Ch 1a dung quy dinh caa phap
luat.

[5] V& yéu cau tra trg cap thoi viée cho nguyén don trong thoi gian hoc nghé
tir ngdy 16 thang 6 nam 2015 dén ngay 15 thang 7 ndm 2015: Ngay 16 thang 6
nam 2015, anh Ch vao hoc nghé. Thang 7 nam 2015, Cong ty di ty nguyén dong
bao hiém that nghiép cho anh Ch tir thang 7 nam 2015 dén thang 5 nim 2017. Nhu
vay, thoi gian anh Ch lam thir viéc con lai méi ¢6 15 ngay (chua du 01 thang) nén
chua du diéu kién dé huong trg cép thoi viéc. Do do, Toa an khong chép nhan yéu
cdu ndy cua nguyén don 13 ding quy dinh cta phap luat.

[6] V& yéu cau bi don phai bdi thuong cho anh Ch tién trén dong bao hiém y
té va tién 14i cua 23 thang do anh Ch khong dugc quyén loi bao hiém y té trong
thoi gian nay: Nguoi dai dién theo uy quyén cua anh Ch trinh bay thyc té anh Ch
khong bi bénh niang phai nam diéu tri tai bénh vién nhung viéc kham, mua thubc
diéu tri cac bénh théng thudng nhu cam cum, sét, dau bung ... déu phai ty tic ma
khong dugc bao hiém y té thanh toan nhung khong con luu gilt hoa don va ciing
chua c6 1an nao anh Ch yéu cau Cong ty thuc hién viéc chi tra tién bao hiém y té
cho anh nén khong c6 cin cir dé giai quyét yéu cau caa anh Ch.

[7] V& yéu cau khang cdo co quan BHXHthanh phd Hai Phong khong thuc
hién dung cac quy dinh tai Diéu 73 ctua Bo luat T6 tung dan su: BHXHthanh phd
Hai Phong dugc Toa an cip so tham xac dinh tu cach tham gia té tung 1a ngudi co
quyén loi nghia vu lién quan. Qua trinh giai quyét vu an, BHXHthanh phé Hai
phong c6 quan diém vé nghia vu déng bao hiém bat budc ctia nguoi st dung lao
dong, ngudi lao dong tai van ban sb 2123/BHXH-QLT ngay 02 thang 01 ndm 2018
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va don yéu cau xét xir ving mit 14 da thuc hién dung quy dinh tai Diéu 73 va DPiéu
228 ctia BO luat T tung dén suy.

[8] Vé cac ndi dung khang céo khac ddi véi BHXHthanh phé Hai Phong
nhung chua dugc toa an cip so tham giai quyét nén Hoi dong xét xir phuc tham
khong xem xét.

[9] Tir nhitng phan tich néu trén, can ctr khoan 1 Piéu 308 cua Bo luat To
tung dan su, khong chdp nhan khang cdo cta nguyén don, gitt nguyén Ban an lao
dong so tham sé 01/2018/LD-ST ngay 30/11/2018 cta Toa an nhan dan quin
Duong Kinh, thanh phd Hai Phong.

[10] V¢é an phi lao dong so thim: Anh Nguyén Vin Ch dugc mién an phi lao
dong so tham.

[11] V& 4an phi lao dong phuc tham: Anh Nguyén Vin Ch duoc mién an phi
lao dong phuc tham; tra lai khoan tién tam tmg an phi lao dong phiic thim anh
Nguyén Vin Ch da nop.

Vi cac 1€ trén,

QUYET PINH:

Cian ctr vao cac DPiéu 32, Piéu 35, Piéu 39, khoan 1 Piéu 308 cta Bo luat T
tung dan sy;

Cin ctr vao céc Dicu 123, Didu 124, Diéu 125 va Diéu 126 cua B¢ luat Lao
dong;

Can ct vao Piéu 12 cioa Nghi quyét sé 326/2016/UBTVQHI14 ngay
30/12/2016 cia Uy ban Thuong vu Qudc Hoi vé mirc thu, mién, giam, thu, ndp,
quan 1y va sir dung an phi va 1€ phi Toa an,

1. Khong chap nhan yéu cau khang cdo ctia anh Nguyén Van Ch; giir nguyén
Ban an lao dong so tham s6 01/2018/LD-ST ngay 30 thang 11 nim 2018 cua Toa
an nhan dan quan D, thanh phd Hai Phong:

1.1. Chap nhan mot phan yéu cau khai kién ctua anh Nguyén Vin Ch vé yéu
cau Cong ty TNHH PV phai truy dong bao hiém xi hoi, bao hiém y té, bao hiém
that nghiép chua déng cho ngudi lao dong 1a anh Nguyén Vian Ch twong Gng véi
thoi gian chua dong. Budc Cong ty TNHH DV phai dong khoan tién bao hiém xa
hoi, bao hiém y té va bao hiém that nghiép ctia nguoi lao dong 1a anh Nguyén Vin
Ch cho BHXHthanh phb Hai Phong, cu thé nhu sau:

+ Tién bao hiém xi hoi, bao hiém y té va bao hiém that nghiép ctia nim
2015: 06 thang x 3.482.850 ddng x 22% = 4.597.362 dong.
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+ Tién bao hiém x3 hdi, bao hiém y té va bao hiém that nghi¢p cua nam
2016: 12 thang x 3.932.250 dong x 22% = 10.381.140 dong.

+ Tién bao hiém xa hoi, bao hiém y t& va bao hiém that nghiép cua nim
2017: 05 thang x 4.012.000 dong x 22% = 4.413.200 dong.

Tong cong = 19.391.702 ddng (1am tron 19.392.000 dong).

Ngoai sd tién trén, Cong ty TNHH DV con phai chiu tién 14i do cham déng
bao hiém x4 hoi, bao hiém y té, bao hiém that nghiép véi 13i suat theo quy dinh cia
phap luat BHXHtuong Gmg voi thoi gian chdm dong. Khoan tién nay dugc thi hanh
ngay mic du c6 thé bi khang cdo, khiéu nai, khang nghi, kién nghi.

1.2. Anh Nguyén Van Ch phai déng khoan tién bao hiém x4 hoi, bao hiém y
té va bao hiém that nghiép cho BHXHthanh phd Hai Phong, cu thé nhu sau:

+ Tién bao hiém x4 hoi, bao hiém y té, Bao hiém that nghiép ctia nim 2015:
06 thang x 3.482.850 dong x 10,5% = 2.194.195 dong.

+ Tién bao hiém xa hoi, bao hiém y té va bao hiém that nghiép cua nim
2016: 12 thang x 3.932.250 dong x 10,5% = 4.954.635 dong.

+ Tién bao hiém xa hoi, bao hiém y t& va bao hiém that nghiép cua nim
2017: 05 thang x 4.012.000 dong x 10,5% = 2.106.300 dong.

Téng cong = 9.255.130 dong, 1am tron 9.255.000 dong (chin triéu, hai trim
hai muoi nim nghin déng).

Ngoai s6 tién trén, anh Nguyén Van Ch con phai chiu tién 13i do cham déng
bao hiém xa hoi, bao hiém y té va bao hiém that nghiép véi 1ai suat theo quy dinh
ctia phap luat BHXHtuwong tmg véi thoi gian cham dong. Khoan tién nay duogc thi
hanh ngay mac du co thé bi khang céo, khiéu nai, khang nghi, kién nghi.

2. V& an phi lao dong so thim: Anh Nguyén Vin Ch dugc mién ndp an phi
lao dong so tham.

3. Vé an phi lao dong phiic thim: Anh Nguyén Vian Ch dugc mién ndp 4n
phi lao dong so thim va phuc tham. Tra lai anh Nguyén Van Ch 300.000 dong tam
g an phi lao dong phiic thim da ndp tai Bién lai thu tam @mg an phi 1¢ phi toa an
s6 AA/2014/0014126 ngay 02 thang 01 nam 2019 cta Chi Cuc Thi hanh an dan sy
quan D, thanh ph6 Hai Phong.

4. Quyén yéu cau thi hanh 4n dan sy: Trong truong hop ban an, quyét dinh
dugc thi hanh theo quy dinh tai Diéu 2 Lut Thi hanh an dan sy dugc stra doi, bd
sung nam 2014, nguodi dugc thi hanh an dan sy, ngudi phai thi hanh 4n dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, Diéu 7, Piéu 7a va
Piéu 9 Luat Thi hanh 4n dan sy dugc stra doi, bd sung nam 2014. Thoi hi¢u thi
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hanh an dan sy dugc thyc hi¢n theo quy dinh tai Piéu 30 Luat Thi hanh an dan su
dugc stra d6i, bo sung nam 2014,

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND TP Héi Phong; THAM PHAN - CHU TQA PHIEN TOA
- TAND quan Duong Kinh;

- Chi cuc THADS quan Duong Kinh;
- Cac duong su;.
- Luu: HCTP, ho so vu an.
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