TOA AN NHAN DAN QUAN 8 CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH D(’jc ];.'ip - Tw do - Hanh phﬁc

Ban 4n $6:98/2020/DSST
Ngay: 07- 4 -2020

V/v Tranh chip hop dong
mua ban can ho.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN 8 - THANH PHO HO CHi MINH

-Thanh phan Hpi dong xét xir so tham gom co:

Thdm phan - Chii toa phién toa: Ong Lé Vin Giau.

Cdc Hoi tham nhén dan:

Ba Thai Thuc Hién
Ba Ly Ngoc Manh

- Thuw ky phién toa: Ba Haa Hong Pao — Thu ky Toa an nhan dan Quén 8.

- Pai dién Vién Kiém sdt nhin din Quén 8 tham gia phién toa: Ba Ngo Thi
Kim Sinh - Kiém sat vién.

Ngay 07/4/2020, tai Tru s& Toa an nhan dan Quén 8 xét xtr so tham cong khai
vu an thy 1y s6: 455/2018/TLST-DS ngay 03 thang 12 nim 2018 vé viéc “Tranh chap
hop déng mua ban can hd” theo Quyét dinh dwa vu 4n ra xét xui sb:
13/2020/QDXXST-DS ngay 20 thang 2 nam 2020 va Quyét dinh hodn phién toa s6
19/2020/QDST-DS ngay 18 thang 3 nam 2020 gitra cac duong su:

Nguyén don: Ong T T T, sinh nim 1985 (C6 mat)

Pia chi: PT H, Phuong Y, Quéan D, Tp. H6 Chi Minh.

Bi don: Cong ty TNHH TM-XD VHP.

Pia chi: T TV, phuong U, Quan L, Tp H6 Chi Minh.

Pai dién theo phap luat: Ong N V M, sinh nim 1962.(Ving mit)

Pia chi: 539 T T V, phuong Y, Quan K, Tp. HO Chi Minh.
NOI DUNG VU AN:

Theo ndi dung don khéi kién cung céc tai li¢u, chung cu trong ho so vu an va tai
phién toa nguyén don trinh bay:



OngT T T va Cong ty TNHH TM-XD VHP (goi tat 1a Cong ty VHP) c6 ky cac
hop déng mua ban cin ho nhu sau:

- Ngay 05/5/2011 ky Hop déng mua ban can ho sé 79B/2011/HPMBCH-VHP
cung cic phu luc hop doéng sé 01/PLHP-VHP, 02/PLHDP-VHP, 03/PLHD-VHP,
04/PLHD-VHP. Noi dung co ban cua hop dong nhu sau: cin ho sé A1-LB, tang 17,
dién tich 127.12 m®, gia can ho 1a 2.915.776.864 dong, ngay ban giao cin ho 1a
30/3/2013. Ong T di thanh toan sd tién 1a 2.624.199.177 dong theo phiéu thu sb
PT04 ngay 05/05/2011 tuong duong 90% gia tri can hg.

- Ngay 07/5/2011 ky Hop déng mua ban cin ho s 80B/2011/HPMBCH-VHP
cung cic phu luc hop doéng sé 01/PLHP-VHP, 02/PLHDP-VHP, 03/PLHD-VHP,
04/PLHD-VHP. N6i dung co ban cta hgp dong nhu sau: can ho s P2-LA, ting 21,
dién tich 200.74m% gia can ho 1a 7.728.490.000 dong, ngay ban giao cin ho 1a
30/3/2013. Ong T da thanh toan sd tién 1a 7.728.490.000 dong theo phiéu thu sb
PTOS ngay 07/5/2011 twong duong 100% gia tri can ho.

- Ngay 13/6/2011 ky Hop dong mua ban can ho sé 31D/2011/HPMBCH-VHP
cung cic phu luc hop doéng sé 01/PLHP-VHP, 02/PLHP-VHP, 03/PLHD-VHP,
04/PLHD-VHP. Noi dung co ban cta hop dong nhu sau: can ho sé6 B3-LB, tangl4,
dién tich 83.09 m? gia can ho 1a 1.815.549.736 ddng, ngay ban giao can ho 1a
30/3/2013. Ong T da thanh toan sd tién 1a 1.724.772.249 ddéng theo phiéu thu sd
PTO7 ngay 13/6/2011 tuong dwong 95% gia tri can ho.

- Ngay 09/01/2012 ky Hop dong mua ban can ho s6 107B/2011/HPMBCH-VHP
cung cic phu luc hop dong sé 01/PLHP-VHP, 02/PLHDP-VHP, 03/PLHD-VHP,
04/PLHD-VHP. Noi dung co ban ciia hop dong nhu sau: cin ho s6 A3-LA, tang 20,
dién tich 108.58 m?, gia cin ho 1a 2.508.198.000 dong, ngay ban giao can ho 1a
30/3/2013. Ong T da thanh toan sd tién 1a 2.382.788.100 dong theo phiéu thu sb
PT18 ngay 09/01/2012 tuong duong 95% gia tri can hd.

- Ngay 20/2/2012 ky Hop déng mua ban cin ho s6 75P/2012/HPMBCH-VHP
cung cac phu luc hop dong sé 01/PLHP-VHP, 02/PLHDP-VHP, 03/PLHD-VHP,
04/PLHD-VHP. Noi dung co ban cua hop déng nhu sau: can ho sb B2C-LA, téng 15,
dién tich 82.44 m? gia can ho la 1.791.009.000 dong, ngay ban giao cin ho 1a
30/3/2013. Ong T di thanh toan sd tién 1a 1.701.458.550 dong theo phiéu thu sb
PTO09 ngay 20/2/2012 twong duong 95% gia tri can ho.

- Ngay 22/3/2012 ky Hop dong mua ban can hd sé 30F/2012/HPMBCH-VHP
cung cac phu luc hop dong sé 01/PLHP-VHP, 02/PLHDP-VHP, 03/PLHD-VHP,
04/PLHD-VHP. N6i dung co ban cua hop déng nhu sau: cian ho s6 B3-LA, tﬁng 10,
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dién tich 83.09 m? gia can ho 1a 1.690.881.500 dong, ngdy ban giao cin ho 1a
30/3/2013. Ong T di thanh toan sd tién 1a 1.606.337.425 dong theo phiéu thu sb
PT02 ngay 22/3/2012 twong duwong 95% gia tri can hg.

- Ngay 06/12/2013 ky Hop dong mua ban cian hd sé 130M/2013/HPMBCH-
VHP cung céc phu luc hop ddng s 01/PLHD-VHP, 02/PLHD-VHP, 03/PLHD-VHP,
04/PLHD-VHP. Noi dung co ban cta hop déng nhu sau: cin ho sb C2A-LA tang 11,
dién tich 45.91 m% gia can ho 1a 992.344.650 dong, ngdy ban giao cin ho la
31/12/2014. Ong T da thanh toan sb tién 1a 942.727.418 ddng theo phiéu thu s PTO3
ngay 06/12/2013 tuong duong 95% gia tri can ho.

D3 qua thoi han thoa thuan cua cac hop déng nhung Coéng ty VHP khdng giao
cac can ho cho nguyén don. Nay nguyén don khoi kién yéu cau huy cac hop dong,
buéc  COng ty VHP hoan tra sb tién di nhan 1a 18.710.772.919 dong ngay khi ban
an co hicu lyc phap luat.

Bi don la Cong ty TNHH TM-XD VHP, dai dién theo phap luat la 6ng N VM
vang mit nén khong thu dugc 101 khai ciing nhu khéng hoa giai duoc.

Pai dién Vién kiém sat nhan dan Quan 8 phat biéu y kién: Toa an nhan dan
Quan 8 thy 1y giai quyét vu an dung thim quyén, dung quy dinh phéap luat. Tham
phan, Hoi dong xét xir tuan thu phap luat khong vi pham T6 tung. Bi don khong tuan
thu dung quy dinh phap luat. Yéu cau ctia 6ng T 1a ¢6 cin c phap lut.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li€u c6 trong ho so vu an dugc tham tra tai phién toa
va can ctr vao két qua tranh tung tai phién toa, Hoi dong xét xr nhan dinh:

[1] Xét don khai kién cua 6ng T T T, Hoi dong xét xtr nhan thay day 1a tranh
chép hop déng mua ban can ho, tru sé cta bi don va bat dong san toa lac tai Quan 8,
Thanh phé H6 Chi Minh. Theo qui dinh tai cac Diéu 26, Piéu 35 va Diéu 39 ctua B
luat T6 tung dan sy nam 2015, vu an thudc tham quyén giai quyét cua Toa an nhan
dan Quan 8, Thanh phé H6 Chi Minh.

[2] Congty VHP di dugc Toa 4n triéu tap hop 18 1an thir hai nhung van ving
mat tai phién toa. Can cua Diéu 227 cua Bo luat TH tung dan sy nam 2015 Ho1 déng
xét XU tién hanh xét xur Véng mat bi don.

[3] Cong ty VHP dugc thanh lap theo gidy chung nhan dang ky doanh nghiép
cong ty TNHH hai thanh vién tro 1én, mé sé doanh nghiép 0304957739. Theo quy
dinh cta Diéu 3, Diéu 4, Piéu 12 Nghi dinh s6 71/2010/ND-CP ngay 23/6/2010 cua
Chinh Phii thi Cong ty duoc phat trién dy 4n nha & ¢ muc dich hdn hop (nha o, trung
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tam thuong mai, dich vy, van phong) dé ban, cho thué theo nhu cau va co ché thi
truong. COng ty VHP 13 chii ddu tu du 4n chung cu cao tang tai sé 339 Bong Sao,
Phuong 5, Quan 8, thanh phd HO Chi Minh theo Quyét dinh sé 37/QD-SXD-PTN
ngay 16/4/2009, Quyét dinh sé 84/QD-SXD-TPDA ngay 30/6/2010 vé viéc diéu
chinh quyét dinh s6 37/QD-SXD-PTN ngay 16/4/2009 cua S¢ xy dung - Thanh phd
Hb Chi Minh va Quyét dinh sé 3527/QD-UBND ngay 23/7/2009 ctia Uy ban nhan
dan Thanh phé H6 Chi Minh. Do d6 C6éng ty VHP duoc quyén ban cin ho cho éng T
nhu quy dinh tai cac Diéu 389, Piéu 402 Bo luat dan sy nam 2005; Diéu 21 Luat nha
& nam 2005 (stra doi, bd sung ndm 2009). V& hinh thirc cua cic hop déng mua ban
can hd chung cu, theo quy dinh tai Pidu 63 Nghi dinh sé 71/2010/ND-CP ngay
23/6/2010 thi viéc mua ban khong can phai cong chimg chimg thuc, mau hop dong
mua ban cin ho phu hop v6i miu hop déng mua ban cin ho nhu phu luc s6 15 kém
theo Thong tu 16/2010/TT-BXD ngay 01/9/2010. Theo quy dinh tai khoan 1, diéu 39,
Luat nha & nam 2005; diém d, khoan 3, diéu 9 Nghi dinh s6 71/2010/ND-CP ngay
23/6/2010 thi chu dau tu chi duge ky hop dong mua ban nha ¢ khi da co thiét ké ky
thuat nha & dugc phé duyét, dd xay dung xong phan méng cua nha ¢, dd hoan thanh
thil tuc mua ban qua san giao dich bat dong san theo quy dinh ctia phéap luat vé kinh
doanh bat dong san. Theo coéng vin sd 8900/SXD-TT ngay 30/7/2018 cua S xay
dung thanh phé H6 Chi Minh vé viéc kiém tra, dé xut xur ly dbi voi du an cin ho cao
cdp Van Hung Phat tai s6 BS - TQB, Phuong Y, Quan O, Thanh phd Hd Chi Minh
thi Cong ty VHP chua thi cong xong phan méng nhung da ky hop dong ban cin ho
dé huy dong von. Theo Diéu 22 Luat kinh doanh bat dong san nam 2006; diém d,
khoan 3, diéu 9 Nghi dinh s6 71/2010/ND-CP ngay 23/6/2010, Piéu 18 Thong tu
16/2010/TT-BXD ngay 01/9/2010 quy dinh viéc to chirc ca nhan, kinh doanh bat
dong san phai ban nha, cong trinh xay dung qua san giao dich bat dong san. Ho so
khoi kién khong co chimg ctr thé hién cac hop déng mua ban cin ho gitta Cong ty
VHP vaong T T T dugc ban thong qua san giao dich bat dong san. Nhu vy, viéc ban
can ho chung cu cia  Cong ty VHPcho nguyén don chua dap Gng day du cac diéu
kién theo quy dinh cta phap luit. Can ctr vao Diéu 122 va Diéu 127 ctia B luit dan
su nim 2005 thi cac hop dong mua ban cin ho sd 79B/2011/HPMBCH-VHP ngay
05/5/2011 cung cac phu luc hop dong s6 01/PLHP-VHP, 02/PLHP-VHP, 03/PLHD-
VHP, 04/PLHP-VHP; Hop dong mua ban cin ho sé 80B/2011/HPMBCH-VHP ngay
07/5/2011 cung cac phu luc hop dong s6 01/PLHP-VHP, 02/PLHD-VHP, 03/PLHD-
VHP, 04/PLHP-VHP; Hop dong mua ban can ho sé 31D/2011/HPMBCH-VHP ngay
13/6/2011 cung cac phu luc hop dong s6 01/PLHP-VHP, 02/PLHP-VHP, 03/PLHD-
VHP, 04/PLHP-VHP; Hop d6ng mua ban cin ho sé6 107B/2011/HPMBCH-VHP
ngay 09/01/2012 cung cac phu luc hop dong sé6 01/PLHD-VHP, 02/PLHP-VHP,
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03/PLHD-VHP, 04/PLHP-VHP; Hop dong mua ban cin ho s6 75P/2012/HPMBCH-
VHP ngay 20/2/2012 cing céac phy luc hop dong sé6 01/PLHD-VHP, 02/PLHD-VHP,
03/PLHD-VHP, 04/PLHD-VHP; Hop dong mua ban cin ho s 30F/2012/HPMBCH-
VHP ngay 22/3/2012 cung cac phu luc hop dong s6 01/PLHD-VHP, 02/PLHD-VHP,
03/PLHD-VHP, 04/PLHDP-VHP;Hop déng mua ban cin ho sb
130M/2013/HPMBCH-VHP ngay 06/12/2013 cung cac phu luc hop dong s
01/PLHD-VHP, 02/PLHD-VHP, 03/PLHD-VHP, 04/PLHD-VHP la v6 hi¢u. Theo
quy dinh tai Piéu 137 cua Bo luat dan sy nim 2005 thi giao dich dan sy vo hi¢u
khong lam phat sinh, thay ddi, chdm dit quyén va nghia vu cia cac bén ké tir thoi
diém xac lap, cac bén khoi phuc lai tinh trang ban dau, hoan tra cho nhau nhitng gi da
nhan, bén co 15i gay ra thiét hai thi phai boi thuong.Cong ty VHP 1a chii dau tu du 4n
nhung khong tuan thil cac thi tuc theo quy dinh phap luat khi ky hop dong ban cho
khach hang nén gay thiét hai cho nguyén don vi thé phai c6 trach nhiém bdi thuong
thiét hai. Tuy nhién phia nguyén don chi yéu cau chdm dut viéc tiép tuc thuc hién
hop dong, hoan tra sé tién da giao, khong yéu cau bdi thuong thiét hai nén Hoi dong
xét xir ghi nhan sy ty nguyén cia nguyén don budoc Cong ty VHPphai hoan tra cho
6ng T T T so tién da nhan 14 18.710.772.919 dong.

[4] Cin ctr vao Nghi quyét sé 326/2016/UBTVQH 14 ngay 30/12/2016 cia
ny ban thuong vu Quéc Hoi vé muc thu, mién, giam, thu, n0p quan ly va str dung an
phi va 18 phi tda 4n thi yéu cau cta 6ng T dugc chip nhan nén Cong ty VHP phai
chiu &n phi.

Vi cac lé trén,
QUYET PINH:

- Cin ctr vao cac Diéu 26, Piéu 35, Diéu 39, Piéu 147, Piéu 227, Diéu 228,
Piéu 233, Diéu 244, Piéu 273 cta Bo luat t6 tung dan sy nam 2015;

- Can ctr vao cac Diéu 122, Piéu 127, biéu 137, Diéu 389, Piéu 402 cia Bo
luat dan sy nam 2005;

- Can ctr vao Diéu 357, Piéu 468 cua Bo luat dan sy nim 2015;

- Can ctr vao Piéu 22 cta Luat kinh doanh bat dong san nam 2006;

- Can clr vao Piéu 21, Piéu 39 cua Luat nha & nam 2005 (d3 sira d6i, bd sung
nam 2009);

- Can ctr vao Piéu 3, Diéu 4,Piéu 9, Piéu 12, Piéu 63 cua Nghi dinh sb
71/2010/ND-CP ngay 23/6/2010;



- Can ct vao Piéu 18 ciia Thong tu s6 16/2010/TT-BXD ngay 01/9/2010 cua
B¢ xay dung;

- Can ctr vao Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban thuong vu Qudc hdi vé murc thu, mién, gidm, thu, ndp quan ly va st dung an phi
va 1€ phi Toa an;

1. Chap nhan yéu cau khai kién cua ong T T T.

1.1 Cac hop dong mua ban can ho sé 79B/2011/HPMBCH-VHP ngay 05/5/2011
cing cac phu luc hop dong sé6 01/PLHDP-VHP, 02/PLHP-VHP, 03/PLHD-VHP,
04/PLHP-VHP; Hop ddng mua ban cin ho sé 80B/2011/HPMBCH-VHP ngay
07/5/2011 cung cac phu luc hop dong s 01/PLHP-VHP, 02/PLHP-VHP, 03/PLHD-
VHP, 04/PLHP-VHP; Hop d6ng mua ban can ho s 31D/2011/HPMBCH-VHP ngay
13/6/2011 cung cac phu luc hop dong s 01/PLHD-VHP, 02/PLHD-VHP, 03/PLHP-
VHP, 04/PLHP-VHP; Hop dong mua ban cin ho sé6 107B/2011/HDMBCH-VHP
ngay 09/01/2012 cung cac phu luc hop dong sé 01/PLHP-VHP, 02/PLHD-VHP,
03/PLHD-VHP, 04/PLHD-VHP; Hop dong mua ban cin ho s6 75P/2012/HPMBCH-
VHP ngay 20/2/2012 cing cac phu luc hop dong sé6 01/PLHD-VHP, 02/PLHD-VHP,
03/PLHD-VHP, 04/PLHD-VHP; Hop dong mua ban cin ho s6 30F/2012/HPMBCH-
VHP ngay 22/3/2012 cung cac phu luc hop dong s6 01/PLHD-VHP, 02/PLHD-VHP,
03/PLHDb-VHP, 04/PLHD-VHP; Hop déng mua ban cian hd s6
130M/2013/HPMBCH-VHP ngay 06/12/2013 cung cac phu luc hop dong sb
01/PLHD-VHP, 02/PLHP-VHP, 03/PLHD-VHP, 04/PLHD-VHP giita 6ng T T T va
cong ty TNHH TM-XD VHP 14 v6 hiéu.

1.2 Budc Cong ty TNHH TM-XD VHP hoan tra cho ong T T T sd tién la
18.710.772.919 (muodi tdm ty bay tram muoi tri€u bay tram bay muoi hai nghin chin
tram mudi chin) dong ngay khi ban an c¢6 hiéu lyc phap luat.

1.3 K& tir ngdy nguoi dugc thi hanh an c6 don yéu cau thi hanh an, néu ngudi
phai thi hanh an khong thuc hién viéc tra tién nhu ban 4n da tuyén thi phai tra 13i doi
véi s tién cham tra theo muc 13i suat duogc quy dinh tai khoan 2 Diéu 468 cua B
ludt dan sy nam 2015 tuong g véi thoi gian cham tra.

Thi hanh tai Chi cuc Thi hanh an dan sy c6 thim quyén.

2. An phi:

2.1 An phi dan su so tham 1a 126.710.772 (mot trdm hai muoi sau tri¢u bay tram
mudi nghin bay trim bay muoi hai) dong, Cong ty TNHH TM- XD VHP chiu, nop tai
Chi cyc Thi hanh an dan su ¢6 tham quyén.



2.2 Ong T T T khong phai chiu 4n phi. S6 tién tam tng an phi 63.355.000 ( s&u
muoi ba triéu ba trim nim muoi 1am nghin) déng da nop theo bién lai thu s6 0018557
ngay 27/11/2018 cua Chi cuc Thi hanh an dan sy Quan 8 dwoc hoan tra cho 6ng T T
T.

Thi hanh tai Chi cuc Thi hanh 4n dan sy c6 thim quyén.

3. Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat thi
hanh 4n dan sy nam 2008 (da stra ddi, bd sung nam 2014), nguoi dugc thi hanh an,
nguodi phai thi hanh an dan sy c6 quyén thoa thuan thi hanh an, quyén yéu cau thi
hanh &n, tu nguyén thi hanh an hodac bi cudng ché thi hanh an theo quy dinh tai cac
Diéu 6, 7,7a,7b va 9 Luat thi hanh 4n dan sy nam 2008 (da sua doi, bod sung nam
2014), thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh an
dan sy ndm 2008 (da stra ddi, bd sung nam 2014).

Hoi dong xét xir da giai thich cho cac duong su vé viéc yéu cau thi hanh én.

4. Cac duong su co quyén khang cao ban an trong thoi han 15 ngay ké tir ngay
tuyén an; doi voi duong su khong c6 mat tai phién toa thi thoi han khang cdo duoc
tinh tr ngay nhan dugc ban an hoac ban an dugc niém yét.

Noi nhgn: TM.HQI PONG XET XU SO THAM
- TAND TP.HCM THAM PHAN - CHU TQA PHIEN TOA
- VKSND Q.8

- Chi cuc THA DS Q8
- Cac duong sy
- Luu: VT, H6 so vu an

Lé Van Giau
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