TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH KHANH HOA Poc lap — Tu do — Hanh phic

Ban an s6:34/2017/DS-PT
Ngay: 05-9-2017
V/V tranh chip hop dong
mua ban tai san

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH KHANH HOA

- Thanh phan Hpi dong xét xir phic tham gom co:
Tham phén - Chii toa phién toa: Ong Nguyén Cong Puong
Cac Tham phan: Ba Nguyén Thi Kim Dung
Ba Lé Thi Hién
- Thuw ky phién toa: Ong Hoang Anh Tuan — Thu ky Toa 4n nhan dan tinh
Khanh Hoa.

- Dgi di¢n Vign kiém sit nhén déan tinh Khanh Hoa tham gia phién toa:
Ba Huynh Thién Huong - Ki€ém sat vién.

Ngay 05 thang 9 ndm 2017, tai try s¢ Toa an nhan dén tinh Khanh Hoa
xét xu phlc tham cong khai vu an thy Iy so 15/2017/TLPT - DS ngay 21 thang
6 nam 2017 v€ vi€c: "Tranh chap hop dong mua ban tai san".

Do ban 4n dan su so thdm s6 06/2017/DS-ST ngay 17/5/2017 cta Toda 4n
nhan dan huyén K, tinh Khanh Hoa bi khang céo.

Theo Quyét dinh dua vy 4n ra xét xir s6 36/2017/QD-PT ngay 21 thang 8
nam 2017, gitra cac duong su:

Nguyén don: Cong ty c6 phan dugc pham I
Pia chi: S6 04 dudng 30/4, phuong 01, Tp L, tinh Pong Thép.
Nguoi dai dién theo phap luat: Ba Tran Thi B — Téng Giam dbc.

Ba Tran Thi P Gy quyén cho ba Nguyén Thi Bich K nhan vién chi nhanh
Khanh Hoa Cong ty c¢b phan dugc pham I, 6ng Nguyén Tién V nhéan vién Phong
phép ché cong ty c¢b phan dugc pham I tham gia t6 tung theo van ban iy quyén
1ap ngay 03/5/2017; ba K va ong V c6 mat.

Bi don: Trung tam y té K.S
Dia chi: Thon T, Xa S, huyén K, tinh Khanh Hoa.
Nguoi dai dién theo phap luat: Ong H6 Ngoc G — Giam ddc trung tam.



Nguoi dai dién theo uy quyén: Ong Lé S§ Hoang H-Phé giam d6c Trung
tam y té K.S (Gidy uy quyén sd 535/YTKS ngay 25/7/2016), 6ng H c6 mit.

Nguwoi bio vé quyén va loi ich hop phdp ciia bi don: Luat su Nguyén
Van H va Luét su Tran Van S, Luét su Vian phong Luat su V.S, doan Luat su

Khanh Hoa; cac luat su c6 mat.

- Nguwoi lam chirng: Ba Nguyén Thi T; Pia chi: T6 dan phd 6A, phuong
B, thanh phd R, tinh Khanh Hoa; ving mit.

NOI DUNG VU AN:

Ngueoi dai dién hop phdp cia nguyén don Céng ty ¢é phan dwoc pham I
trinh bay:

Can clr vao két qua trang thau cung cip thube voi S¢ y té Khanh Hoa, tir
nam 2009, giita Cong ty c6 phan dugc pham I (goi tat 1a cong ty I) voi Trung
tam Y té huyén K.S (goi tit 1a Trung tdm) bat ddu mua ban dugc pham, hai bén
c¢6 1am cac hop dong mua ban dugc pham theo cach thirc nhu sau: Trén co s
yéu cau cung cap dugc pham cua phia Trung tim Y té huyén K.S, Cong ty |
soan san hgp dong va ky vao dai dién bén ban sau d6 chuyén cho phia Trung
Tam de phia Trung tam ky vao bén mua va chuyén tra lai cho Cong ty 1. Viéce
cung cip thudc trude thang 7/2012 da dién ra thuan loi, phia Trung tam Y té
huyén K.S thanh toan du.

Tu thang 7/2012 dén thang 3/2014 Coéng ty I tlep tuc cung cap thude cho
Trung tim Y té huyén K.S, hai bén c6 lam cac hop dong sau:

+ Hop dong dau thau s6 330/HPCC IMEX.2012, ngay 02/7/2012, kém
theo Phu luc danh muc hang hoa theo hop déng s6 330/HPCC IMEX. 2012
ngay 02/7/2012, v6i tong gia tri hang héa theo Hop dong 1a 415.887.825 dong
(Hop dong nay phia Trung tim da ky va hoan lai cho Cong ty, nhung phia Cong
ty chi cung cp duogc ban sao).

+ Phy luc Hop dong s6 01/PLHD.IMEX.2013 ngay 02/01/2013, b6 sung
Hop dong s6 330/HDCC IMEX. 2012, ngay 02/7/2012, vé&i tong gia tri hang hoa
theo phu luc Hop déng 1a 527.108.000 dong (Phu luc hop dong nay phia Trung
tam da ky va hoan lai cho Cong ty).

+ Hop dong thau s6 515/HPCC IMEX.2013 ngay 02/01/2013, kém theo
Phy luc danh muc hang héa theo hop dong s6 515/HPCC IMEX.2013 ngay
02/01/2013, véi tong gia tri hang hoa theo Hop dong 1a 787.156.200 ddng (Hop
ddng nay phia Trung tAm di ky va hoan lai cho Cong ty).

+ Hop dong gia han thau s6 638/HPGH. IMEX.2013 ngay 26/7/2013,
kém theo Phu luc danh muc hang hoa theo hop dong, véi tong gia tri hang hoa
theo Hop ddng gia han 1a 814.041.000 dong (Hop ddng gia han thau nay phia
Trung tdm da ky va hoan lai cho Cong ty).

+ Hop dong thau sé 548/HPCC IMEX.2013 ngay 03/9/2013, kém theo
phu luc danh muc hang hoa theo hop d@)ng, Bién ban thuong thao hoan thién
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hop dong voi tong gia tri hang hoa theo hop dong 1a 252.315.000 dong (Hop
dong nay phia Trung tdm da ky va hoan lai cho Cong ty).

7 + Phy luc Hop dong s6 761/PLHP.IMEX.2013 ngay 01/10//2013, véi
tong gia tri hang hoa theo phuc luc hgp dong 1a 739.771.200 dong (Phu luc Hop
dong nay phia Trung tdm chua ky va chua hoan lai cho Cong ty).

Téng gia tri hop dong va phu luc hop dong 1a 3.536.269.225 dong.

Tuy nhién, tir ngay 01/7/2012 dén ngay 31/3/2014, do nhu cau st dung
thudc ctia Trung tAm, phia céng ty I di cung cip dugc pham cho Trung tim tong
s6 tién 4.587.364.464 ddng, Trung tdm di thanh toan 2.822.357.045 dong, con
no lai 1.765.007.419 déng.

Vé xac nhan cong no: Ngay 20/01/2014, Trung tim y té K.S x4c nhan
cong ng vao thu xac nhan no dé ngay 01/01/2014, dé thuc hién kiém toan, trong
do phia Trung tam xac nhan con ng Cong ty s tién 1. 878.791.351 dong. Ngay
10/4/2014, Cong ty ¢ giri bién ban dbi chiéu cong ng sé 090/DCCN véi so tién
con ng Cong ty 1a 2.101.780.371 d6ng nhung phia Trung tam khong x4c nhan
d6i chiéu cong no duge vi hién tai don vi dang thanh tra, kiém tra.

Theo két qua ctia Phong giam dinh k¥ thuat hinh sy Cong an tinh Khanh
Hoa xac dinh chit ky trong Thu x4c nhan no dé ngay 01/01/2014, khdng phai do
giam dbc Trung tim Y té huyén K.S ky. Tuy vdy, con dau trong Thu xac nhan
nay la that va phia Trung tdm da thtra nhan.

Hon nita, chi T 1a nhan vién cua Trung tdm Y té Khanh Son, viéc chi T
yéu cau cung cap thudc cho Trung tdim Y té K.S thi Trung tdm phai co trach
nhiém.

Nay, phia nguyén don Cong ty I van giit nguyén yéu cau khoi kién budc
Trung tim Y té K.S phai thanh toan cho Céng ty I sb tién thudc con no 1a
1.765.007.419 dong, khong yéu cau 1ai suat va cling khong yéu cau chi Nguyén
Thi T phai thanh toan.

Tai liéu, chimg ctr dé chimg minh: Cac hop dong hai bén di ky két; céc
héa don va sb luong thuéc ma chi T 13 nhan vién cua Trung tam da nhéan; Thu
xéac dinh cong no 1ap ngay 01/01/2014, phan xac nhan dé ngay 20/01/2014.

£)01 v6i Bién ban ddi chleu cong no lap ngay 07/4/2016, ma phia Trung
tam Y té huyén K.S cung cap day 1a d6i chiéu cong no dbi véi sb lugng ma
Cong ty I cung cap cho Trung tim sau khi Trung tdm khong thira nhan sb ng
1.765.007.419 dong. Vi vy, no khong lién quan dén yéu cau khoi kién trong vu
an nay.

Doéi voi chi phi gidm dinh: Tong sb tién chi phi giam dinh 1a 5.605.000
dong, hién nay phia Trung tdm da thanh toan, day 1a chi phi giam dinh chir ky
trong Thu x4c nhan ng dé ngay 01/01/2014. Tuy nhién, qua giam dinh xac dinh
chit ky ctia ong HO Ngoc G trong thu xac nhan no 13 bi gia mao nhung con déu
la ctia Trung tdm nén thu xac nhan ng nay khong phai la chimg ctr gia mao. Vi
vdy, phia Trung tAm d yéu cau giam dinh thi phai chiu chi phi giam dinh, khi



nao Trung tdm xéac dinh duoc nguoi gia mao thi c6 quyén yéu cau nguoi dé
thanh toén lai chi phi gidm dinh.

Ngueoi bdo vé quyén va lgi ich hop phap cua bi don va nguoi dai dién
hop phdp cua bi don Trung tam Y té huyén K.S trinh bay:

Tt nam 2009 dén nam 2014, giita Trung tam va Cong ty I c6 ky hop
ddng cung cap dugc pham hinh thirc ky hop dong dugc thyc hién nhu sau: Phia
Cong ty I can cir vao két qua trang thau cua S y té Khanh Hoa, nhu ciu thude
cia Trung tdm, Coéng ty I s& 1am hop dong voi Trung tdm, sau d6 Cong ty
chuyén bang duong buu dién cho Trung tim, sau d6 Giam déc Trung tam ky va
guri lai cho Cong ty 1. Tir thang 7/2012 dén nam 2014, hai bén c6 1am cac hop
déng sau: Hop dong thau sé 330/HDCC IMEX.2012 ngay 02/7/2012; Phu luc
Hop dong s6 01/PLHP.IMEX.2013 ngay 02/01/2013, b sung Hop dong sb
330/HPCC IMEX.2012 ngay 02/7/2012; Hop dong thau s 515/HPCC
IMEX.2013 ngay 02/01/2013; Hop dong gia han thau s
638/HDGH.IMEX.2013 ngay 26/7/2013; Hop dong thau s6 548/HDCC IMEX.
2013 ngay 03/9/2013; Tong gia tri theo cac hop dong 13 2.796.498.025 dong.

Ngoai cac hop déng va phu luc hop ddng trén phia Trung tim khong ky
vo1 Cong ty I hop dong va phu luc hop dong nao khac.

Pbi v6i Phu luc hop dong s6 761/PLHP.IMEX.2013 ngay 01/10/2013,
v6i tong gia tri hang hoa theo hop dong 1a 739.771.200 dong ma phia Cong ty
Imexpharm néu ra la hoan toan khong c6, phia Trung tam khong ky phu luc hop
dong nay.

Tuy nhién, s6 thude ma Cong ty ¢ phan duoc phém I cung cap Trung
tam da nhan tinh den nay co tong gia tri la 2.817.185.834 dong, phia Trung tim
da thanh toan du s tién cho Cong ty ¢o phan dugc pham 1.

DPbi véi thu xac nhan cong no dé ngay 01/01/2014, phan xac nhan dé
ngay 20/01/2014, két qua giam dinh xac dinh van ban nay bi gia mao chir ky cua
giam doc HO Ngoc G, nén khong c6 gia tri chirng minh trong vu an.

Pbi voi cac hoa don va sb luong thude ma Trung tdm da nhan, thi Trung
tam da thanh toan day du; cac hoa don khéc cho du ghi tén Trung tdm nhung sd
thudc Trung tdm khong nhan thi Trung tdm khong chiu trach nhiém dbi véi sb
hoa don va gia tri thudc nay.

})01 v6i Bién ban 601 chiéu cong no 1ap ngay 07/4/2016, ma phia Trung
tam Y té huyén K.S cung cap day 1a doi chiéu cong ng d6i voi s6 luong thude
ma Cong ty | cung cap cho Trung tam theo hop dong s6 249/HPCC.IMEX.2015
ngay 19/10/2015. Vi vay, n6 khong lién quan dén vu &n nay.

Do d6, nay phia Cong ty I yéu cau Trung tam phai thanh toan s tién no
14 1.765.007.419 dong, phia Trung tam khong dong y.

Poi véi chi phi gidm dinh: Tong sb tién chi phi giam dinh 1a 5.605.000
ddng, phia Trung tdm da tam ung, nay két qua giam dinh xac dinh ching ctr do
bén Cong ty | cung cép 13 gia mao nén cong ty phai thanh toan lai cho Trung
tam Y té huyén K.S.



Ban an s6 06/2017/DS-ST ngay 17/5/2017 ctia Toa an nhan dan huyén K,
tinh Khanh Hoa can cu:

Can cir Piéu 688 Bo ludt dan sw nam 2015, céc quy dinh tqi Piéu 281
cua Bo luat dan sy 2005,

Can cir Khoan 3 Diéu 103; Khoan 1 Piéu 147;Khodan 2 Diéu 161; Diéu
271; Piéu 273 B¢ ludt to tung dan sy 2015;

Can cir Diéu 48  Nghi quyét sé 326/2016/UBTVQH ngay 30/12/2016 cua
Uy ban Thu’o’ng vu Quoc hoi quy dinh vé murc thu, mién, giam, thu, nop, quan ly
va sir dung dén phi va 1¢ phi Toa dn; Khodn 3 Diéu 27 Phdp Iénh dn phi, 1é phi
Toa an;

Can cir Diém b Khoan 1 Piéu 29 Phdp 1énh Chi phi gidm dinh, dinh gid,
chi phi cho nguwoi lam chirng, nguoi phién dich trong 16 tung.

Tuyén xu:

Khong chap nhan yéu cau cua nguyén don Cong ty cd phan dugc pham I
vé viéc yéu cau Trung tdm Y té huyén K thanh toan tién thudc tri gia
1.765.007.419 dong.

Ngoai ra, ban an so thAm con quyét dinh vé an phi va quyén khang céo
ban an theo quy dinh cua phap luét.

Ngay 25/5/2017, nguyén don Cong ty c6 phan dugc pham I ¢6 don khang
cao ban an so tham, yéu cau Toa an nhan dan tinh Khanh Hoa xem xét lai toan
b0 nd1 dung ban an theo thu tuc phuc tham.

Tai phién toa phuc tham, nguyén don van gitt nguyén yéu cau khai kién
va khang céo.

Dai dién Vién kiém sat nhan dan tinh Khanh Hoa dé nghi hiy ban an so
tham, giao ho so vu dn cho Toa dn nhan dan huyén K giai quyét lai theo thu tuc
so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién cuu cdc tai liéu, chung cw co trong ho so vu dn duoc tham
tra cong khai tai phién toa va can cw vao két qua tranh luan tai phién toa. Hoi
dong xét xu nhdan dinh:

it Vé thu tuc t6 tung: Pon khang cdo ciia nguyén don don Cong ty cb
phan dugc pham I con trong thoi han luat dinh nén hop 1€.

[2]. V& noi dung:

[2.1]. Tai cac ban tu khai, bién ban ghi 161 khai tai Cong an tinh Khanh
Hoa (bt luc tir 228 dén 239) ba Nguyén Thi T thira nhan: Trong thoi gian 1am
viée tai Trung tam y té K.S loi dung sy quan ly l6ng leo cua trung tdm trong viéc
nhap thudc va su tin tudng cua cac Cong ty cung cap thuoc cho Trung tdm, ba T
da tu k& khai dy tru s6 luong thudc nhap vao 16n hon sb luong can thiét sau do
dem ban ra ngoai 14y tién tiéu xai c4 nhan gay thiét hai cho Trung tdm y té K.S.
Trong qua trinh giai quyét vu an, Toa an nhan dan huyén K xét thiy hanh vi cia
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ba Nguyén Thi T c¢6 ddu hiéu t6i pham nén da yéu cau Cong an huyén K khoi t6
dé diéu tra 1am rd hanh vi pham tdi ctia ba T, nhung Co quan canh sat diéu tra
Cong an huyén K xéc dinh hanh vi cia ba T khong c4u thanh t6i pham nén Toa
an giai quyét vu an theo quy dinh cta phap luat dan su. Tuy nhién, trong qua
trinh t6 tung Toa 4n nhan dan huyén K lai xac dinh tu cach t6 tung cua ba
Nguyén Thi T 1a nguoi 1am ching 1a khong chinh xé4c. Trong truong hop nay,
can ctr vao cac 101 khai ctia ba T tai Cong an tinh Khanh Hoa 1a lo1 dung su quan
Iy long I¢o cua trung tam trong viéc nhap thude va sy tin tuong cua cac Cong ty
cung cip thuoc cho Trung tam, ba T da tu k& khai dy tru so lugng thudc nhap
vao 16n hon sb luong can thiét sau d6 dem ban ra ngoai 1ay tién tiéu xai c4 nhan
gay thiét hai cho Trung tam y té K.S, Tda 4n nhan dan huyén K phai xac dinh ba
T 12 nguoi c6 quyén loi, nghia vu lién quan trong vu 4n.

[2.2] Tai cac ban khai ¢ co quan diéu tra, ba Nguyén Thi T khai rang sb
thudc ma ba ldy ban ra ngoai ba d tra mot phan cho don vi cung cdp, nhung ba
thanh toan véi danh nghia ca nhan hay cta Trung tidm y té Khanh Son va thanh
toan bang hinh thtrc ndo, chua dugc Toa an cap so tham xac minh lam rd. Mat
khac, theo thira nhan cua Trung tam y té K.S thi viéc ba Nguyén Thi T gol dén
Cong ty ¢ phan duoc pham I yéu cau cung cap thube 13 c6 sy uy quyén cua
Giadm dbc Trung tam, trong s6 thudc T yéu cau vuot qua hop doéng va du tri ban
dau nhung Trung tdm van chép nhan nhap dé sir dung; Sau khi c6 bién ban ddi
chiéu cong no ngay 01/01/2014, phia Trung tam y té K.S van thanh toan s tién
93.944.928 déng cho Cong ty cd phan dugc pham I, nhung trong ban an so thAm
Toa an nhan dan huyén Khanh Son nhan dinh 5O thuoc tr1 gia 1.770.178.630
dong 1a do ba Nguyén Thi Th tu ¥ yéu cau Cong ty c¢o phan duoc pham I cung
cap, khong nhap vao kho ciia Trung tim ma mang ra ngoai ban va yéu cau Cong
ty c6 phan dugc pham I khoi kién bang mot vu an khac, qua d6 bac yéu cau khoi
kién ctia Cong ty cb phan duoc pham I 12 chua c6 can ct.

[2.3]. Viéc Toa &n nhan dan huyén Khanh Son xac dinh sai tu cach t6
tung cua ba Nguyén Thi T 1a vi pham nghiém trong thi tuc t6 tung, ciing nhu
viéc thu thap ching ctt chua déy du dan dén viéc giai quyét vu an khong khach
quan, toan di¢én anh huong dén quyén va loi ich hop phap cua cac duong sy ma
cap phuc tham khong thé khic phuc dugc nén can phai huy toan bd ban 4n so
tham giao hd so cho Toa an nhan dan huyén K xét xtr lai theo thu tuc so tham.

[3]. V& an phi: Do hiy an so thAm nén Céng ty c6 phan duoc pham I
khong phai chiu an phi phtic tham.

Vi cac 18 trén;

QUYET PINH:

Can ctr vao khoan 3 Piéu 308 Bo luat T6 tung déan sy;
Tuyén xu
1. Huy toan bo ban 4n dan sy so thim s6 06/2017/DS-ST ngay 17/5/2017

ciia Toa an nhan dan huyén K. Giao hd so cho Toa an nhan dan huyén K giai
quyét lai vu an theo thu tuc so tham.



2. V& an phi va cac chi phi: An phi so tham va cé4c chi phi s& duoc quyét
dinh khi vu &4n dugc giai quyét lai theo thu tuc so tham.

An phi dan sy phuc tham: Cong ty cb phan duoc pham I khong phai chiu
an phi phuc tham; Tra lai cho don Cong ty ¢6 phan duoc pham I 300.000 dong
tam Ung 4n phi theo bién lai thu tam ung an phi, 1€ phi Toa é&n so
AA/2010/0001977 ngay 30/5/2017 ctuia Chi cuc Thi hanh an dan sy huyén K.

Ban 4n phuc tham c6 hiéu lyc ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- Cac duong su; THAM PHAN — CHU TQA PHIEN TOA
- VKSND tinh Khanh Hoa;

- Cuc THADS tinh Khanh Hoa;

- TAND huyén K;

- Chi cuc THADS huyén K;

- Luu: Ho so, VP, AV.

Nguyén Céng Puwong



