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NHAN DANH

NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TiNH QUANG TRI
- Thanh phdan - Hai déng xét xi¢ phic tham gém co:
Tham phén - Chui tog phién toa: Ong Lé Anh Diing;
Tham phén thanh vién: 1. Ong Tran Viét Trung;
2. Ba Nguyén Thi Thu Ha.
- Thu ky phién toa: Ong Nguyén Vian Long - Thu ky Toa 4n nhan dan tinh
Quang Tri.
- Pai dign Vign kiém sat nhan dan tinh Qudang Tri tham gia phién toa: Ong
Pd Hoang Sam - Kiém sat vién.

Ngay 13 thang 02 nam 2020 tai tru s& Toa &n nhan dan tinh Quang Tri xét
xtr phic tham cong khai vu an dan su thy Iy sé: 32/2019/TLPT-DS ngay 24 thang
12 nam 2019 vé viéc “Tranh chdp hop dong hop tac” theo Quyét dinh dua vy an ra
xét xtr s6: 02/2020/QDXXPT-DS ngay 31 thang 01 nam 2020; giita cac duong su:

1. Nguyén don: Cong ty C; dia chi: Thon M, xa@ P, huyén B, tinh Thtra Thién
Hug.

Nguoi dai dién theo phap lugt: Ong Pham Phudc S, sinh nim 1946 - chic vu:
Giam ddc; dia chi: Thén H, x& B, huyén G, tinh Kién Giang.

2. Bi don: Ba L€ Thi P, sinh nam 1977; dia chi: Thon T, xa A, huyén H, tinh
Quang Tri.

Nguoi dai dién theo sy quyén: Anh Lé Trong Q, sinh nim 1997; dia chi: X&
T, huyén H, tinh Thira Thién Hué.

- Nguroi lam chang:

Ong Pham Phudc P, sinh nam 1955; dia chi: S6 101 duong L, thanh phé P,
tinh Gia Lai.

Ong Pham Phudc A, sinh nam 1984; dia chi: S6 01/53 duong H, phuong V,
thanh phd H, tinh Thira Thién Hué.

NQI DUNG VU AN:

* Theo don khoi kién dé ngay 03/7/2019 va tai phién toa nguoi dai dién theo
phap ludt cua nguyén don la éng Pham Phudc S trinh bay:



Niam 2016, Cong ty C cd thoa thuan bang miéng vai ba Lé Thi P vé viéc cong
ty C va ba Lé Thi Phop tac 1am an thu mua mu cao su. Phia ba P s& cung cap mit
bing thudc quyén sé hitu caa ba P cho cong ty C dé dit may méc, thiét bi ché bién
mu cao su; may mac gém: 01 may cén 05 cap truc, 01 may lang, 30 thiing xanh (s6ng
nhya bit 3T1) va 100 lic nhém chian mu cao su. Cong ty C giao cho ba P quan ly, st
dung may moc dé thu mua ma cao su, so ché rdi ban lai cho cong ty C. Cac bén thoa
thuan trong truong hop khong hop tac 1am an nira thi cdng ty C duoc quyén yéu cau
thu hoi lai toan b tai san cua cong ty da ban giao cho ba P.

Pén nam 2018, ba P ty y thu mua mu cao su rdi béan lai cho céc cong ty khac,
khong hop tac 1am an véi cong ty C; mic di cong ty C di nhiéu lan théng béo cho
ba P vé thoa thuan hop tac 1am n cac bén da théng nhat naim 2016. Tuy nhién ba P
khong hop tac, cé y tron tranh, kinh doanh va thu loi riéng. Do d6, tir cudi ndm 2018
dén nay, cong ty C da nhiéu lan yéu cau ba P hoan tra lai tai san cua céng ty C nhung
ba P khdng chiu tra lai.

Vi vay, cong ty C yéu cau Toa an tuy@n cham dut hop déng hop tac va buoc
ba P phai tra lai cac tai san ma cong ty da hop tac lam an theo ding nhu bién ban
xem xét tham dinh tai chd ngay 20/8/2019 cua Toa &n, gdbm: 01 may can 5 cip truc,
bao gém md to may (md to nhan hiéu Teco, san Xuat nam 2013, cong suat 75KW,
ma BEARINGS ZZC3 DE 6208ZZC3 DE 6208ZZC3 NDE, dién 3 pha do cong ty
TECO Elec & Nach Co Ltd san xuat), 05 cip truc duong kinh 220mm (tinh trang
may di qua sir dung, dang hoat dong), c6 gia tri 135.000.000 dong; 01 may lang kich
thugc 170cm x 134cm x 76cm gom: 02 banh da, ludi lang, mo to (md to nhan hiéu
SEW-EUROORIVE, sé hiéu 36 010, cong suat 0,75KW do Nhat Ban san xuat) kém
theo thung dung mu kich thudc 60cm x 70cm x 104 cm (may da qua st dung dang
hoat dong, thung dung mu kém theo may khdng con str dung), c6 gié tri 12.500.000
ddng: 30 thung nhua xanh dung mu cao su, kich thudc 30cm x 40cm x 60cm (song
nhya bit 3T1) d3 qua st dung, cd gia tri 1.800.000d5ng; 22 tam kim loai (l4c) chin
mu cao su, kich thuéc 40cm x 100cm, c6 gia tri 880.000 déng. Tong gid tri tai san
14 150.180.000 dong.

Poi Véi yéu cau phan td cua ba P, nguyén don trinh bay: Cong ty C khong
ddng y véi yéu cau caa ba P vé viéc budc Cong ty C phai boi thuong tién 14i do viéc
cham thanh toan tlen mua ma cao su sb tién 28.138.928d6ng. Bai vi Cong ty C da
thanh toan day du sb tién mua mii cao su véi ba P theo thoa thuan. Khi ba P giao
hang cho cbng ty C thi Cong ty C sé cdn mu cao su va tam tng cho ba P tu
50.000.000d6ng dén 100.000.000d6ng. Sau qué trinh say khé mu cao su thi méi tinh
duoc khéi luong chinh xac va thanh toan cho ba P. Subt qué trinh 1am mua ban mu
cao su vé&i nhau tir ndm 2016 dén nam 2017 ba P ciing biét vé quy trinh thanh toan
nhu vay va khong c6 y kién gi. Do d6, yéu cau caa ba P 1a khong co can cu.

* Tai don trinh bay y kién dé ngay 25/7/2019 va trong qud trinh gidi quyét vy
an bi don ba Lé Thi P trinh bay:



Ba P thira nhan giita cong ty C va ba P c6 hop dong bang miéng vé hop dong
hop tac. Trong d6 cong ty C c6 lap dat 01 may cén 5 cip truc, 01 may lang; dbi Voi
30 thung xanh va 100 liac nhém chan mu nudc cay cao su, cong ty C cho ba P dé
phuc vu cho viéc ché bién mu cao su ban cho cong ty C. Trong truong hop hai bén
khong con lam an voi nhau nira thi cong ty C c6 quyén lay lai toan bo sé may méc
da lap dit, nhung neu phia céng ty vi pham vé nghia vu hop dong mua ban mu cao
su thi ba P ¢ quyén xt Iy toan bo tai san cua cong ty néu trén dé khau trir nghia vu
trong hop dong. Cho nén, cong ty C phai bdi thuong theo khoan 3 Diéu 510 B luat
dan sy gom:

Chi phi san lap 250m?: 1.200.000 d¢ong/m? x 250m? = 300.000.000 dong.

‘ Thiét hai do viéc pha bo 20 tru tiéu: 20 tru x 500.000 dong/tru = 10.000.000
dong.

6.000 sao phoi mu cao su khong dugc st dung: 6.000 sao phoi mu X
10.000.000 dong/sao phoi mu = 60.000.000 dong.

Tong s6 tién thiét hai: 370.000.000 dong. Sau khi khau trir tai san cua Cong ty
C gdm: 01 may mu cao su, 01 may lang, 30 thing xanh va 100 lic nhém chan mu
nudc cay cao su co tong gia tri 1a 120.000.000 dong thi cong ty C phai boi thuong
cho ba P s tién 250.000.000 dong.

Ngay 29 thang 10 nam 2019 ngudi dai dién theo ay quyén cua ba P ¢6 don rut,
thay doi y kién gom: Rt lai y kién doi boi thuong chi phi san lap 250m? mat bang
dat 300.000.000 dong, thiét hai do viéc pha bo 20 tru ho tiéu 10.000.000 dong, thiét
hai 6.000 sao phoi mu cao su 60.000.000 d6ng.

Yéu cau Cong ty C tiép tuc hop tac 1am an dung véi théa thuan ban dau; trudng
hop c6ng ty mudn rat tai san hop tac hozc cham dat hop dong hop téc thi phai dung
quy dinh tai Diéu 510 va biéu 512 B6 luat dan su.

Tai Pon phan t6 d@é ngay 25/7/2019 va tgi phién tda, ba P trinh bay: Trong
qué trinh thuc hién hop dong hop tac ba P da ban mu cao su cho cong ty C, cong ty
C khong lay hang trong vong ba thang phai ban thap hon gia ban dau béan cho cong
ty nén thiét hai 12 40 tin x 2.000.000 dong/tan = 80.000.000 ddng. Thiét hai do khdng
ldy hang trong vong ba thang 1am mat tién gia cong 1a 1.300.000d6ng/tan x 40 tan =
52.000.000 dong. Tién 14 21 chuyén hang cong ty C cham thanh toan 28.138.928
ddng. Tong yéu cau boi thuong thiét hai trong qua trinh thyc hién mua ban mu cao
su 1a 160.138.928 dong.

Don rit mot phan yéu cau phan t6 ngay 29/10/2019 cua nguoi dai dién theo
iy quyén cta ba P trinh bay: Yéu cau phan té duoc rut gom Yéu cau boi thuong
thiét hai do khong lay hang trong vong ba thang phai ban thap hon gia ban dau ban
cho Cong ty C Dién 40 tan x 2.000.000 dong/tin = 80.000.000 ddng, thiét hai do
khong lay hang trong vong ba thang lam mit tién gia cong: 1.300.000 dong/tan x 40
tan = 52.000.000 dong.



Giir nguyén yéu cau phan té: Y&u cau cong ty C tra Iai do viéc cham thanh
todn tién mua mu cao su tir ndm 2017 - 2018 13 28.138.928 dong

Nguoi 1am chiing dng Pham Phudc P trinh bay y kién: Ong 13 nguoi duoc
cong ty C ctr dén truc tiép gap ba Lé Thi P dé ban bac thoa thuan hop tac 1am an nhu
6ng Pham Phudéc S da trinh bay. Ngoai cac van dé thoa thuan néu trén thi con co noi
dung 1a cong ty kéo dién ba pha va huéng dan phuong thirc ki thuat cho ba Lé Thi
P trong qua trinh so ché mu cao su va cong ty da thuc hién ding nhu thoa thuan.
Nay ba L& Thi P di hoc duoc ki thuat so ché mu cao su va da tu minh thyuc hién
duoc ma khong can dén nhan vién huéng dan ki thuat caa cong ty nira.

* Tai ban &n dan si so tham sé6 06/2019/DS-ST ngay 07/11/2019 cia TAND
huyén H da quyét dinh:

Ap dung khoan 3 Diéu 400, Diéu 504; diém c khoan 1, 2 Piéu 512 diém c
khoan 1, 2 Biéu 512 Bo luat dan sy va khoan 3 Diéu 26, diém a khoan 1 Diéu 35,
Diéu 244 B6 luat té tung dan su; DBiéu 200, Diéu 202 Bo luat té tung dan su; Diéu
430 va 440 Bb luat dan su; khoan 1 Biéu 147 BLTTDS va khoan 2, 5 Diéu 26 Nghi
quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Quéc Hoi quy
dinh vé muc thu, mién, giam, thu, nop, quan ly va st dung an phi va 18 phi Toa an,
Xu:

1. Chap nhan yéu cau khai kién cia nguyén don: “Cham dat hop dong hop
tac” gitra Cong ty C va ba Lé Thi P.

Budc ba Lé Thi P phai giao cho Cong ty C cac tai san, gom: 01 may can 5 cap
tryc, bao gém mo to may (mé to nhan hiéu Teco, san xuat nim 2013, cong suat
75KW, ma BEARINGS ZZC3 DE 62082ZC3 DE 6208ZZC3 NDE, dién 3 pha do
cdng ty TECO Elec & Nach Co Itd san xuat), 05 cap truc dudng kinh 220mm:; 01
may lang kich thudc 170cm x 134cm x 76cm gom: 02 banh da, ludi lang, mé to (md
to nhin hiéu SEW-EUROORIVE, sé hiéu 36 010, cong suat 0,75KW do Nhat Ban
san xuat) kém theo thung dung mu kich thugc 60cm x 70cm x 104 cm; 30 thung
nhya xanh dung mu cao su, kich thugc 30cm x 40cm x 60cm (song nhya bit 3T1)
da qua st dung; 22 tam kim loai (I4c) chan ma cao su, kich thudc 40cm x 100cm (c6
téng gia tri 1a 150.180.000ddng).

2. Pinh chi xét xtr phan ba Lé Thi P di rat yéu cau; gom: yéu cau Cong ty C
boi thuong chi phi san 1ap 250m? mat bang dat 300.000.000 dong, thiét hai do viéc
phé b6 20 try ho tiéu 10.000.000 dong, thiét hai 6.000 sao phoi mii cao su 60.000.000
dong.

3. Pinh chi xét xtr phan phan t6 cua ba Lé Thi P da rat; gdm:Yéu cau boi
thuong thiét hai do khdng lay hang trong vong ba thang phai ban thap hon gia ban
dau béan cho Cong ty C 40 tan x 2.000.000 dong/tan = 80.000.000 ddng. Thiét hai do
khong lay hang trong vong ba thang 1am mat tién gia cong: 1.300.000 dong/tan x 40
tan = 52.000.000 dong.



4. Khong chap nhan yéu cau phan té caa bi don, buéc Cong ty C tra I&i do
cham thanh ton tién mua mu cao su tir nam 2017 - 2018 14 28.138.928 ddng cho
ba Lé Thi P.

Ngoai ra, T0a an cap so tham con tuyén vé an phi, chi phi tham dinh, quyén
yéu cau thi hanh &n va quyén khang céo theo quy dinh cua phap luat.

* Sau khi xét xiz so' tham, ngay 08/11/2019, bi don ba L& Thj P khang céo
ban an dan su so tham s 06/2019/DS-ST ngay 07/11/2019 cua Toa an nhan dan
huyén H yéu cau Toa &n cap phlc tham gidi quyét nhiing vdn dé sau:

- Khéng chap nhan yéu cau rdt lai tai san hop tac cia Cong ty C dé cham dut
hop dong hop téc.

- Y&u cau Cong ty C thanh toan toan b sé tién 1ai do cham thuc hién nghia
vu tra tién 1a 28.138.928 dong.

* Pai dién Vién kiém sat nhan dan tinh Qudang Tri ¢ Y Kién nhu sau:

Qua trinh thu ly xét xir vu 4n: Cac Tham phan, Thu ky cip phlc tham chap
hanh dung, day du quy dinh cua Bo luat t tung dan su. Nhiing nguoi tham gia t6
tung khac thuc hién ding quy dinh dam bao quyén va nghia vu cta minh khi tham
gia tb tung.

Vé quan diém giai quyét vu an: Bé nghi Hoi dong xét xtr 4p dung khoan 1
Piéu 308 BLTTDS khdng chap nhan khang céo cua bi don ba Lé Thi P va git
nguyén ban an so tham sé 06/2019/DS-ST ngay 07/11/2019 cua Toa an nhan dan
huyén H, tinh Quang Tri.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chiing ct ¢d trong hd so vu an dugc tham tra
tai phién toa va cin cir vao két qua tranh luan cua cac duong su, ¥ kién cua Kiém sat
vién tai phién toa, Hoi dong xét xir nhan dinh:

[1] Vé t6 tung:

- V& quyeén khang céo va thoi han khang céo: Can cir Biéu 271, 273 cua Bo
Luat té tung dan su, bi don ba Lé Thi P ¢6 quyén khang céo va viéc khang céo duoc
thue hién trong thoi han quy dinh. Chap nhan xem xét giai quyét vu an theo thi tuc
phlc tham.

- V& quan hé tranh chap: Cin cir khoan 3 Diéu 400, Biéu 504 Bo luat dan sy
va khoan 3 Diéu 26 Bo luat td tung dan su, Toa an cap so thAm xac dinh quan hé
tranh chap trong vu an “Tranh chdp hop dong hop tac” 1a ding quy dinh phap luat.

[2]. Xét noi dung khéng céo:

[2.1]. Di véi yéu cau cua ba P vé viéc khdng chap nhan rdt lai tai san hop
tac cua Cong ty C dé cham dut hop ddng hop tac, Hoi dong xét xur thiy: Cong ty C
va ba L& Thi P da giao két hop dong bang 1o néi véi ndi dung: “Ba Lé Thi P s&



cung cap mat bang thudc quyén so httu cua ba P cho cong ty C dé cong ty dat may
mac, thiét bi ché bién mu cao su, gém: 01 may can 05 cap truc, 01 may lang, 30
thing xanh (s6ng nhya bit 3T1) va 100 lic nhém chan ma cao su, kéo dién ba pha
va huéng dan ky thuat so ché ma cao su cho ba P. Céng ty C giao cho ba P quan
ly, sir dung may méc dé thu mua ma cao su, so ché roi ban lai cho céng ty C; ba L&
Thi P dugc huong tién gia cong 1.300.000 dong/tin mu cao su khi ban cho cong
ty”. Viéc giao két hop dong hop tac bang 1oi ndi 1a vo hiéu vé hinh thic theo quy
dinh tai Diéu 504 Bo luat dan su. Tuy nhién, hai bén da thuc hién hop déng trong
mot thoi gian dai va dén nay c6 tranh chap nén Toa &n giai quyét hau qua cua viéc
thuc hién hop dong nay dé cham dut quan hé hop tac trai phap luat trén. Trudng
hop cac bén nguyén don, bi don mubn tiép tuc thuc hién hop dong thi phai 1ap hop
ddng bang van theo quy dinh tai Biéu 504 B¢ luat dan sy. Do tir nim 2018 dén nay
céc bén da cham dut viéc hop tac lam an v6i nhau va ba P ciing khong con ban ma
cao su cho Céng ty C nira, nay Cong ty C yéu cau rut lai tai san va khong tham gia
hop tac nita nén khang cao cua ba P khong c6 co sd dé chap nhan.

[2.2]. Pi véi yéu cau caa ba P vé viéc budc Cong ty C thanh toan toan bo
s tién 1ai do cham thuc hién nghia vu tra tién 14 28.138.928 ddng, Hoi dong xét Xt
xét thay: Can cir vao Gidy chuyen tién va bang theo ddi giao nhan thanh pham L&
Thi P - Quang Tri do cong ty cung cap va cac bén duong su déu thira nhan, Cong
ty da thanh toan du s6 tién mua ma cao su cho ba P 13 3.987.360.000 dong va
164.630.000 dong tién gia cong. Phuong thic thanh toan trong qué trinh mua bén
mu cao su thanh pham bang miéng, co s thanh toan khong théng nhat. Mat khac,
quan hé hop déng hop tac 1a vo hiéu nén khong thé tinh tién 14i. Vi vay, yéu cau
tinh tién 1i do cham thuc thuc hién nghia vu tra tién cua bi don 1a khong co so dé
chap nhan.

[3] Tr nhitng phan tich trén, Hoi ddng xét xu thay can théng nhat vai y kién
cua dé nghi caa dai dién Vién kiém sat nhan dan tinh Quang Tri - Khdng chap nhan
khang céo caa bi don ba L& Thi P va giit nguyén ban an so tham.

[4] V¢ &n phi: Do khéang céo cua bi don ba Lé Thi P khdng dugc Toa &n chap
nhan nén budc bi don phai chiu &n phi dan su phic tham theo quy dinh phép luat.
Vi cac lé trén;

QUYET PINH:

Can ctr khoan 1 Diéu 308, khoan 3, Diéu 26, khoan 1 Piéu 148 cia BLTTDS
nam 2015; Diéu 440, Piéu Diéu 504 cua Bo luat dan su; khoan 1 Piéu 29 Nghi
quyét s6 326/2016/UBTVQH14 cua Uy ban thuong vu Qubc hoi quy dinh vé an phi,
I phi Toa an, tuyén xur:



~ Khong chap nhan khang céo ciia bi don ba Lé Thi P va giir nguyén ban 4n so
tham.

1.Chap nhan yéu cau khai kién caa nguyén don: “ Cham dat hop dong hop
tac” gitra Cong ty C va ba Lé Thi P. Bugc ba Lé Thi P giao tra cho Cong ty C cac tai
san theo bién ban xem xét tham dinh chd ngay 20/8/2019, gém: 01 may can 5 cap
tryc, bao gém mé to may (mé to nhan hiéu Teco, san xuat nim 2013, cong suat
75KW, ma BEARINGS ZZC3 DE 6208ZZC3 DE 6208Z7ZC3 NDE, dién 3 pha do
cong ty TECO Elec & Nach Co Itd san xuat), 05 cap truc duong kinh 220mm; 01
may lang kich thudc 170cm x 134cm x 76cm gom: 02 banh da, ludi lang, mé to (md
to nhan hiéu SEW-EUROORIVE, sé hiéu 36 010, cong suat 0,75KW do Nhat Ban
san xuat) kém theo thung dung mu kich thugc 60cm x 70cm x 104 cm; 30 thung
nhya xanh dung mu cao su, kich thuéc 30cm x 40cm x 60cm (song nhua bit 3T1)
da qua st dung; 22 tam kim loai (14c) chan ma cao su, kich thudc 40cm x 100cm (c6
téng gié tri 1a 150.180.00046ng).

2. Khong chap nhan yéu cau phan té cua ba P vé viéc buoc Cong ty C tra i
do cham thanh to&n tién mua ma cao su tir nam 2017 - 2018 13 28.138.928 dong cho
ba P.

3. C4c quyét dinh khac cta ban an so tham sé 06/2019/DS-ST ngay
07/11/2019 cia Toa an nhan dan huyén H khong cé khang cao, khang nghi co hiéu
luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

4. \V/é &n phi: Budc ba Lé Thi P phai chiu sé tién 300.000 dong an phi dan sy
phtc tham nhung duogc trir vao sb tién tam ang an phi phtc tham da nop 300.000
dong theo bién lai thu tién s6 0001642 ngay 25/11/2019 ciia Chi cuc thi hanh &n dan
su huyén H, ba P da nop du.

Ban &n phlc tham c6 hiéu luc phap luat ké tir ngay tuyén &n.

Noi nhén: TM. HOI PONG XET XU PHUC THAM

- VKS tinh Quang Tri; THAM PHAN - CHU TOA PHIEN TOA
- TAND huyén H; )

- Chi cuc THADS huyén H;
- Cac duong suy;

- Phong KTNV; Té HCTP;
- Luu: Hb so vu &n

Lé Anh Diing



