TOA AN NHAN DAN CAP CAO CONG HOA XA HOI CHU NGHIA VIET NAM
TAI DA NANG Déc 1ap - Tw do - Hanh phuc

Ban &n sb: 11/2025/KDTM - PT
Ngay: 19 - 6 - 2025

Viv: “Tranh chap hop dong
chuyén nhwrong cé phan”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thdm phan - Chii toa phién toa:  dng Nguyén Tan Long
Cdc Tham phdn: ong Lé Vin Thudng
6ng Pham Tén

- Thuw ky phién toa: 6ng Nguyén Vin Nam, Thu ky Toa an nhan dan cip
cao tai Pa Nang

- Dai dién Vién kiém sdt nhan dan cdp cao tai Da Ning tham gia phién
toa: ong Pinh Van Chanh, Kiém sat vién.

Ngay 19 thang 6 nim 2025, tai try s Toa an nhan dan cip cao tai Da
Nang xét xir phiic thim cong khai vu an kinh doanh thuong mai thy ly
02/2025/TLPT-KDTM ngay 18 thang 4 nam 2025 vé viéc: “Tranh chdp hop
dong chuyén nhirong c6 phin”.

Do Ban 4n dan sy so tham sd 03/2025/KDTM-ST ngay 10-3-2025 cia
Toa an nhan dan tinh Quang Binh bi khang cao.

Theo Quyét dinh dua vu an ra xét xir s6 1715/2025/QD-PT ngay 10 thang
6 nam 2025, gitra cac duong su:

1. Nguyén don: ba Lé Thi H, sinh ndm 1975; noi cu tra: S6 nha A, ngd E
N, phuong D, thanh phé D, tinh Quang Binh; dia chi lién hé: S6 H T, phuong B,
thanh phd D, tinh Quang Binh; c¢6 don xin xét xir vang mat.

- Nguoi dai dién theo uy quyen cua nguyén don: 6ng Pham Thanh T, sinh
nam 1993 va ba Pham Thi Huyén T1, sinh nam 1994; dia chi: SO0 H T, phuong
B, thanh pho D, tinh Quang Binh; c6 mat.

- Ngueoi bdao vé quyén va loi ich hop phdp cho nguyén don: Luat su Vi
Xuan H1, Cong ty L6, thudc Poan Luat sy tinh Quang Binh; dia chi: SO H T,
phuong B, thanh ph6 D, tinh Quéang Binh; c6 mat.

2. Pong bi don:
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2.1. Ong Nguyén Quang H2, sinh nim 1982, dia chi: TDP A, phuong P,
thanh phé D, tinh Quang Binh; c6 mat.

2.2. Cong ty C6 phan T4; dja chi: S6 A L, phuong H, thanh phd B, tinh
Quang Binh - Nguwoi dai dién theo phdp ludt: dng Nguyén Quang H2, chirc vu:
Chu tich Ho1 déng quan tri kiém giam ddc; c6 mit.

- Nguoi bdo vé quyén va loi ich hop phdp ciia Cong ty Co phan T4: Luat
su Lé Hé)ng S, sinh nam 1993, Cong ty L7; dia chi: SO F N, phuong P, TP H,
tinh Thira Thién Hué (nay 1a thanh phd H); c6 mat.

3. Ngwoi cé quyén lpi va nghia vu lién quan:

3.1. Ong Nguyén Quang M, sinh nim 1978; dia chi: T6 dan phd G,
phuong D, thanh phd D, tinh Quang Binh; ving mit.

3.2. Cong ty TNHH Mot thanh vién S1 - Dai dién theo phap ludt: ong Lé
Thanh L, chitc vu: Giam déc; noi cu tra: S6 H, ngd B, duong T, phuong D,
thanh phé b, tinh Quang Binh; dia chi lién hé: SOHT, phuong B, thanh phé b,
tinh Quang Binh; c6 don xin xét xtr vang mit.

3.3. Ong B3 Pinh T2, sinh nam 1958; dia chi: S6 C, M, thanh phé Ha
Noi; Véng mat.

- Ngwoi bdo vé quyén va loi ich hop phdp cho éng DS Pinh T2: Luat su
Ong Nguyén Xuan V, sinh nim 1962- Vin phong L8 thudc Poan Luit su tinh
Q; dia chi: Phuong N, thanh phd B, tinh Quang Binh; vang mit.

3.4. Ba boan Thi Thuy H3; dia chi: A B, phuong D, thanh phé b, tinh
Quang Binh; ving mit.

3.5. Ba Vo Thi L1; dia chi: thon T, xa V, huyén Q, tinh Quang Binh; Véng
mat.

3.6. Ba Mai Thi L2; dia chi: T6 A Puong D, phuong V, thanh phd N, tinh
Khanh Hoa; vang mit.

3.7. Phong dang ky kinh doanh - S& Ké hoach va Pau tu tinh Q; dia chi:
S6 H, duong B, phuong D, thanh phé B, tinh Quang Binh; nguoi dai dién la 6ng
Nguyén Vin H4, chitc vu Trudng phong; c6 don xin xét xir vang mit.

4. Ngwoi khdng cdo: bi don Nguyén Quang H2; Cong ty c¢d phan T4;
nguyén don ba Lé Thi H.

NOI DUNG VU AN:

[1] Theo ban an so thAm, ndi dung vu an dwoc tém tic nhw sau:

* Nguyén don trinh bay ngi dung:

Cong ty T4 dugc cép gidy chimg nhan diang ky kinh doanh vao ngay
15/09/2016. Vén diéu 1¢ dang ky tai thoi diém thanh 1ap 1a 30.000.000.000 VND
(Ba muoi ty dong). Theo diéu 1&6 Cong ty mdi ménh gia cd phan: 10.000 dong/cod
phan. Cong ty gdm ba thanh vién sang lap duoc doanh nghiép ké khai tai thoi
diém thanh lap bao gom: ong Nguyén Quang Hai ding K mua 1.350.000 cé
phan (trong tmg 13,5 ty) chiém 45%; ba V& Thi L1 ding ky mua 1.350.000 co
phan (twong Gmg 13,5 ty) chiém 45%; ba Mai Thi L2 ding ky mua 300.000 c6
phan (twong tmg 3 ty) chiém 10%.
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Theo quy dinh tai 1 va 3 Piéu 112 Luat Doanh nghiép 2014 (co hiéu lyc
tai thoi diém thanh Idp céng ty nam 2016) thi ba thanh vién sang lap noi trén
phai gop von cho cong ty D2 va ding loai tai san dd cam két khi dang ky thanh
1ap doanh nghiép trong thoi han 90 ngay ké tir ngdy duoc cap Gidy ching nhan
dang ky doanh nghi€p vao ngay 15/9/2016. Tuy nhién, sau 90 ngay chi c6 duy
nhat c6 dong 1a ong Nguyén Quang H2 gép von (nhung chua du). Cu the la 6ng
H2 méi chi gbp duoc 3,05 ty dong, theo diéu 1¢ Cong ty ménh gia m01 ¢ phan
1a 10.000 dong thi 6ng Nguyén Quang H2 dang s6 hitu 350.000 cd phan cua
Cong ty T4 chiém ty 1& 10,16% trén s6 von diéu 1& 30 ty khi ding ky thanh lap
Cong ty. Con ba Mai Thi L2 va Vo Thi L1 hoan toan khong goép von nhu cam
két nén duong nhién khong phai 1a c6 déng cua cong ty. Thoi diém nay, theo
dung quy dinh cua Luat doanh nghiép 2014, Cong ty T4 chi c6 mot thanh vién
gop von, budc phai chuyén d6i mé hinh doanh nghiép phu hop voi s6 von gop
thuc té theo Pidu 197 Luat Doanh nghiép 2014 va Khoan 4 Diéu 25 Nghi dinh
78/2015/ND-CP (Nay la Piéu 203 Luat Doanh nghiép 2020 va Diéu 46 Nghi
dinh 122/2021/ND-CP), nhung cong ty nay lai khong thyc hién.

Ngay 09/02/2017, theo ho so thé hién Cong ty T4 co bién ban tién hanh
hop dai hoi dong co dong vé viéc thong qua phuong an phat hanh c¢o phan chao
ban cho c6 ~dong hién hiru dé ting vbn diéu 1é. Cu thé s6 luong phat hanh
9.000.000 c6 phan, ménh gia 10.000 dong/co phan, tong gia tri chao ban 1a 90 ty
dong, thoi gian chao ban du kién tir ngdy 10/02/2017 dén ngay 11/03/2017.
Ngay 12/03/2017, Hoi dong quan tri cO bién ban hop s6 03/2017/PSD-
BBHDQT (BL: 498 - 500) va Quyet dinh s 104/2017/PSB-QBHDQT vé viéc
thong qua két qua chao ban cd phan va tang vbn diéu 18 cong ty (BL: 511-5 12).
Cu thé ty 18 mua cd phan cua cac cd dong sang lap da mua nhu sau: Ong
Nguyén Quang Hai ding K mua 4. .050.000 c6 phan tri gia 40,5 ty dong; Ba Vo
Thi L1 ding ky mua 4.050.000 c6 phan tri gia 40,5 ty dong; Ba Mai Thi L2
dang ky mua 1.200.000 c6 phan trj gai 12 ty.

Ngay 03/07/2017, Cong ty T4 tién hanh ding ky ndp ho SO den Phong
dang ky kinh doanh - S¢ ké hoach dau tu tinh Quang Binh vé ting vén diéu 18
Ién 120 ty (BL: 495 - 497). Ngay 05/07/2017, Phong Pang ky kinh doanh - So
ké hoach dau tu tinh Q cap gidy xac nhan vé viéc thay doi noi dung dang ky
doanh nghiép (BL: 518 - 519), dong thoi Cong ty T4 duoc cap doi glay chiing
nhén dang ky doanh nghi¢p - dang ky thay d6i 1an tha 1 (BL: 494) vé viéc ting
von diéu 1¢ 1én 120 ty dong.

Theo cac bao céo tai chinh tir khi Cong ty thanh 1ap cho dén nay, ciing
nhu su thira nhan ctia 6ng Nguyén Quang H2 va Cong ty T4 trong vu an nay,
hoan toan khong co viéc ba Vo Thi L1, ba Mai Thi L2 gop so tién trén. Do
khong gop vén theo quy dinh tai diém a khoan 3 Piéu 112 Luat Doanh nghiép
2014 (nay twong vg véi diém a khodn 3 Piéu 113 Ludt Doanh nghiép 2020), ba
V6 Thi L1 va ba Mai Thi L2 khong phai 1 c6 dong ctiia Cong ty T4. Nhu vay,
viéc t6 chitc hop Pai hoi dong c6 dong dé tang von diéu 18 ciia Cong ty T4 vao
ngay 09/02/2017 14 khong ding phap luat theo quy dinh tai khoan 1 Diéu 135 va
khoan 1 Piéu 137 Luat Doanh nghiép 2014 (twong irng véi khodn 1, Piéu 138
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va khodn 1 Piéu 1 41 Luat Doanh nghi¢p 2020), vi ba V6 Thi L1 va ba Mai Thi
L2 khong phai 1a ¢6 dong nén khong c6 quyén biéu quyét.

Dén ngay 01/05/2020, tic 1a hon 4 nam sau khi Cong ty T4 duoc cap gidy
ching nhén déng ky kinh doanh vao nam 2016, 6ng Nguyén Quang H2 va ba L&
Thi H da ky hop dong chuyén nhuong cd phan (sau 03 nam thi c6 dong sang lap
dwoc quyén chuyen nhu’o’ng tw do ¢é phan cho nguoi khdc theo quy dinh theo
quy dinh tai cdc khodan 1 va 2 Diéu 126 Ludt Doanh nghiép 2014 va cdc Piéu
105 va 115 — Bé Ludt Dan sir 2015). Theo hd so, ong Nguyén Quang H2 da thuc
hién chuyén nhuong 2.760.000 c6 phan sé hiru ctia minh tai Cong ty T4 cho
nguyén don Lé Thi H véi gia 1a: 27.600.000.000 dong. Hop dong chuyén
nhuong gitra hai bén dugc 1ap thanh Van ban theo dung quy dinh cta phap luét,
c6 dong dau xac nhan cta nguoi dai dién theo phap luat ctia Cong ty T4 1a ong
Nguyén Quang H2 (tai thoi diém dé éng Nguyén Quang H2 con dong thoi la
Chui tich HPOT kiém Gidm déc Cong ty). Nguyén don Lé Thi H da thanh toan
du so tién: 27.600.000.000 dong cho ong H2 bang tién mit theo Gidy nhén tién
ma hai bén cung ky xac nhan. Vao cung ngay, nguyén don L& Thi H dé dugc
Cong ty T4 cap Gidy ching nhan phan vén gép d6i v6i sd cd phan d3 nhan
chuyén nhuong tir ong Nguyén Quang H2, cho nén giao dich nay 1a hoan toan tu
nguyén dua trén co s¢'y chi va thoa thuén cua cac bén. Cac tai li¢u lién quan dén
giao dich chuyén nhugng c6 phan nay hién c6 tai hd so vu an déu c6 gia tri phap
Iy vé ching ctt dugc quy dinh tai cac Piéu 95, 108 BO Luat TH tung dan su
2015.

Cian ctr Piém b, Khoan 3 Piéu 112 Luat Doanh nghiép 2014 (trong tng
v6i diém b, khoan 3 Diéu 113 Luét Doanh nghiép 2020), quy dinh: “b) Co dong
chi thanh todn mét phan SO c6 phan da dang ky mua sé co quyén biéu quyét,
nhdn loi tirc va cdc quyén khac twong irng voi s6 ¢é phéin di thanh todn;
khong dwoc chuyen nhirong quyén mua sé c¢é phan chwa thanh todn cho nguoi
khdc”. Déi chiéu véi quy dinh trén, chi co ong Nguyén Quang H2 1a ¢6 dong
duy nhit di thanh toan mot phan sd ¢ phan da dang ky mua ctiia Cong ty T4 1a
3,05 ty dong & giai doan 1 trong vong 90 ngay theo quy dinh tai khoan 1 Diéu
112 Luét Doanh nghiép 2014 (twong ung voi khoan 1 Piéu 113 Luat Doanh
nghi¢p 2020), thi duong nhién 6ng H2 co quyén chuyén nhuong sb cb phan
tuong tmg voi tong s6 co phin ma minh di thanh toan hop 1¢ 1a 305.000 co
phan

Mit khac, ddi véi s tién 16.276.000.000 ddng ma 6ng H2 di thanh toan
dé mua cb phan & dot ting vbn diéu 1¢ tai giai doan 2 (tinh cho dén ngay chuyén
nhuong cho ba H). Theo cac bao cdo tai chinh qua cac nam 2016, 2017, 2018,
2019, 2020 cua Cong ty T4, Cong ty da hach toan so tién 16.276.000.000 dong
1a vbn cha so hitu cua 6ng H2. Diéu nay thé hién vén gop ong H2 trong Cong ty
dugc ghi nhan va Cong ty da sir dung trong hoat dong kinh doanh va dau tu cta
minh. Déng thoi, theo nhan dinh va quyét dinh cua Ban an hanh chinh phuc
tham so: 281/2021/HC-PT ngay 13/12/2021 ctia Toa 4n Nhén dan cap cao tai Pa
Ning di c6 hiéu luc phap luat (co gid tri ching cir khong can phai chirng minh)
theo quy dinh tai diém b, khoan 1 Piéu 92 Bo Luat TTDS 2015 va diém b,
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khoan 1 Piéu 79 - Luét T tung hanh chinh 2015), xac dinh von diéu 18 cua
Cong ty 1a 120 ty dong theo Gidy chimg nhan ding ky doanh nghiép cong ty c6
phan ding ky thay d6i 1an thér nhat ngay 05/7/2017 do Phong dang ky kinh
doanh - S6 KH & PT tinh Q cip. Mic du chua chuyén d6i mé hinh Cong ty
theo quy dinh, tuy nhi€n phap nhén nay theo hé so phap 1y doanh nghiép va theo
quy dinh tai khoan 2, Piéu 110 - Luat Doanh nghiép 2014 (twong ng vdi khoan
2 Piéu 111 Luat Doanh nghiép 2020) van 1a Cong ty ¢ phan T4,: Theo quy
dinh tai Diéu 110 thi “Céng ty ¢é phan ¢ tw cdch phap nhén ké tir ngay dwoc
cap Gidy chitng nhdn dang ky doanh nghiép”’. Do @6, 80 cd phan dang ky mua
thém va dd thanh toan nay, 6ng H2 hoan toan c6 quyén chuyén nhuong cho
nguyén don Lé Thi H 1a hoan toan hop 1€, dang quy dinh ctia phap luat.

Nhu vy, xac dinh phan vén gop ctia bi don 6ng Nguyén Quang H2 (ca
hai giai doan: 3.050.000.000 dong (trong vong 90 ngay) + 16.276.000.000 dong
(sau 90 ngay) véi tong so tien 19.326.200.000 VND tuong img 1.932.620 co
phan chiém ti 1& 16,1% trén vén diéu 18 120 ty cua Cong ty 1a hop phap, cho nén
bi don Nguyén Quang H2 hoan toan c6 quyen chuyen nhugng theo Diéu 1¢
Cong ty va theo quy dinh cua phap luat. Riéng s6 tién 8.273.800.000 dong thanh
toan chuyen nhuong (trong tong so tlen 27,6 ty dong da giao dich chuyén
nhuong cd phan) tuong (mg voi 827.380 ¢6 phan, di vuot qua quyén so hitu cua
ong H2 13 6,9% (23% - 16,1% = 6,9%), ma dng Nguyén Quang H2 di chuyén
nhuong 5O cé phan nay cho nguyén don Lé Thi H la v6 hi€u, vi da vi pham diéu
cam cua luat dugc quy dinh tai diém b, khoan 3 Diéu 112 Luat Doanh nghiép
2014 (twong tmg voi diém b, khoan 3 Dleu 113 Luat Doanh nghiép 2020):

b)Co dong chi thanh toan mot phan s6 ¢6 phan da dang ky mua sé co quyén
biéu quyét, nhan loi tirc va cdc quyén khdc twong ing voi so co ) phan da thanh
toan; khong du’o‘c chuyén nhuong quyen mua s6 co phan chwa thanh todn
cho ngwoi khac;”. Nhu vay co thé thay, viéc éng Nguyen Quang H2 chi s¢ hiru
1.932.620 c6 phan cua Cong ty T4 nhung lai chuyén nhuong cho nguyén don
Lé Thi H 2.760.000 co phan 1a da chuyén nhuong vuot qua sé co phan ma minh
dang s& hitu, do d6 phan chuyén nhuong vuot qua khong phat sinh quyen va
nghia vy cta cac bén ngay tai thoi diém giao két vao ngay 01/05/2020. Pbi véi
cac giao dich chuyén nhuong c6 phan gilia cac cd dong sang 1ap da duoc ding
ky trén Gidy chimg nhan kinh doanh gom co tén cac ba Vo Thi L1 va Mai Thi
L2, nhung nhimg nguoi nay khong thyc hién nghia vu gop vén thi dwong nhién
khong phat sinh hi¢u lyc, cho nén khong c6 quyén chuyen nhuong. Do do, trong
truong hop co phat sinh tranh chap thi cac chu the lién quan c6 quyen yéu cau
giai quyet bang mot vu an doc lap khac dé yéu cau tuyén hop dong vo hi¢u va
yéu cau giai quyét hau qua cua hop dong v6 hiéu nhim doi lai sb tién da thanh
toan chuyén nhuong ¢ phan theo hop dong

Nhu vay giao dich chuyén nhuong cb phan giita nguyén don Lé Thi H va
ong Nguyén Quang H2 da hoan tat, hai bén da thuc hién hoan thanh cac quyén
va nghia vu chuyén giao quyén s hitu ¢6 phan ké tir ngay 01/5/2020. Phia Cong
ty T4 1a bén thtr ba phai thyc hién cac nghia vy lién quan dén giao dich chuyen
nhuong cb phan trén bang viéc ghi nhan tu cach cd dong dbi vai s6 ¢d phan ma
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ba L& Thi H dd mua theo cac quy dinh tai khoan 7 Piéu 126 Luat Doanh nghiép
2014 (tuong Ung voi khoan 7 Diéu 127 Luét Doanh nghiép 2020): “7. Cong ty
phdi ding ky thay déi cé déng trong s6 dang ky c6 déng theo yéu cau cua co
dong c6 lién quan trong thoi han 24 gio ké tir khi nhdn dwoc yéu cau theo quy
dinh tai Diéu 1¢ cong ty.”.

Theo danh sach c¢6 dong ngay 05/08/2020 do Cong ty T4 lap c6 tén
nguyén don L¢ Thi H, nhung sau do tai Cong van 39/PSB-BC Cong ty lai gui
Phong dang ky kinh doanh thuoc S& K vé viéc “Phuc ddap cong van so
14/KHDT-PK ngay 18/02/2022” theo d6 Cong ty T4 cung cap mot danh sach cd
dong ngay 28/11/2020 ghi thong tin hoan toan khong chinh xac, phu nhan
nguyén don Lé Thi H 1a c6 dong, da gy thiét hai nghiém trong dén quyén loi va
loi ich hop phap cua nguyén don Lé Thi H dan dén phét sinh tranh chap. Bén
canh do, tai liéu 1a Cong vin s6 55/PSP-BC ngay 27/6/2022 cua Cong ty T4 gui
Phong Pang ky kinh doanh, S6& KHDT tinh Q vé viéc “Phuc dap cong van so
23/KHPT-DK ngay 22/4/2022”, trong d6 c¢6 ndi dung Cong ty T4 xac nhan: “So6
dang ky danh sach c6 déng theo tirng ldan thanh toan: Chua Idp.”. Va trong qué
trinh t6 tung phia bi don 1a ong Nguyén Quang H2 va Cong ty T4 ciing thira
nhan diéu nay. Nhu vay, Cong ty T4 chua/khong lap s6 dang ky c6 dong 1a vi
pham quy dinh tai khoan 1 Piéu 121 Luat Doanh nghiép 2014 (tuong Umg voi
khoan 2 Piéu 122 Luat Doanh nghi¢p 2020): “J. Cong ty c¢o phan P ldp va luu
giur s6 ddng ky c6 dong tir khi dwoc cdp Gidy chieng nhédn dang ky doanh nghzep
S6 dang ky c6 dong c6 thé la van ban, tdp dir liéu dién tir hodc cd hai logi ndy” .
Nhu vy, 161 vi pham nay hoan toan thudc vé trach nhiém ctua Cong ty T4.

Theo quy_ dinh tai khoan 7 Piéu 126 Luat Doanh nghlep 2014 (tu’omg u’ng
voi1 khoan 7 Dleu 127 Luat Doanh nghi¢p 2020), viéc chuyen nhugng cd phan
c6 su thay doi vé co dong va phai ghi vao sé danh sach cé dong, chi khi do
nguyén don Lé Thi H méi tré thanh c6 dong Cong ty T4. Tuy nhién, nguyén
don Lé Thi H khong c6 tén trong sd dang ky cd dong khong phai 16i caua ba H,
ma 16i nay hoan toan thudc vé Cong ty T4 do khong thuc hién dung quy dinh
ciia phap luit va Diéu 186 Cong ty. Boi vi, theo quy dinh cua Piéu 121 Luat
Doanh nghiép 2014 (Diéu 122 Luat Doanh nghi¢p 2020) va Diéu 1& Cong ty thi
viéc ghi thong tin ¢6 dong va s ding ky c6 dong 1a trach nhiém cua Cong ty T4.

Vi vay, khi so6 diang ky c6 dong chua 1ap theo quy dinh (nhu x4c dinh cia
So KHDT tinh Q va sy thira nhan cua phia bi don trong hd so vu 4n) thi khong
thé ghi tén nguyén don Lé Thi H vao s6 dang ky ¢ dong nhu quy dinh tai khoan
7 Piéu 126 Luat Doanh nghiép 2014 (tuong tng voi khoan 7 Dleu 127 Luat
Doanh nghiép 2020). Vi vay, nguyén don Lé Thi H co quyen yéu cau Cong ty
T4 phai lap s6 dang ky c6 dong va phai ghi nhén tu cach c6 dong cua nguyén
don Lé Thi H vao sb dang ky c6 dong theo luat dinh. Tuy nhién, phia Cong ty
T4 khong thuc hi¢én, 1a vi pham khoan 2 Piéu 17 Luat Doanh nghiep 2014
(twong tmg v6i khoan 2 Piéu 16 Luat Doanh nghi¢p 2020), quy dinh: “2. Ngan
can chii s¢ hitu, thanh vién, c6 dong cia doanh nghiép thuc hién cdc quyén,
nghia vu theo quy dinh ciia Ludt nay va Diéu 1é céng ty.” va xAm pham quyén
va loi ich hop phap cua nguyén don ba Lé Thi H. Vi vdy, trong yéu cau khoi
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kién ctia minh, nguyén don - Lé Thi H d3 yéu cau budc Cong ty T4, phai ghi
nhan tu cach c¢6 dong ctia nguyén don Lé Thi H vao s6 dang ky c6 dong theo
quy dinh cua phép luat.

V& viéc thay d6i noi dung trén gidy chimg nhan ding ky doanh nghiép va
chuyén d6i loai hinh doanh nghiép dugc quy dinh tai khoan 1 va diém c khoan 5
Diéu 112 va diém d khoan 3, khoan 4 Diéu 113 - Luat Doanh Nghiép 2020, nhu
sau: “c) Von diéu 1¢ khong dwoc cdc c6 dong thanh todn day di va ding han
theo quy dinh tai Piéu 113 cia Ludt nay”; Pieu 113: T ruong hop sau thoi han
quy dinh tai khodn 1 Diéu nay, cé déng chwa thanh todn hodc chi thanh todn
diroc mot phan sé cé phan da dang ky mua thi thue hién theo quy dinh sau déy:

d) Trong thoi han 30 ngay ké tir ngay két thiic thoi han phdi thanh todn di
$6 ¢6 phan dd dang ky mua theo quy dinh tai khodn 1 Piéu ndy, cong ty phdi
dang ky diéu chinh von diéu 1é bang ménh gid sé c6 phan da dwoc thanh todn
dii, triv trieong hop sé ¢6 phan chwa thanh todn da dwoc ban hét trong thoi han
nay; dang ky thay doi cé dong sang lap.” Nhu vay, ong Nguyén Quang H2 da
thanh toan 19.326.200.000 dong dé mua 1.932.620 c6 phan cua Cong ty T4
thudc quyen sO hiru cua 6ng Nguyen Quang H2, ngoai ra khong c6 c6 dong nao
khac gop von thanh toan dé mua cb phan. Vi ‘vay, cong ty T4 phai co nghia vu
dang ky thay d6i von diéu 1é theo dung thuc té gop von cu thé 1a thay d6i tir 120
ty vé 19.326.200.000 ddng twong tmg voi gia tri cd phan ma éng H2 da thanh
toan hop phap cho Cong ty T4. Mat khac, vi lac nay Nguyén Quang H2 da ban
cho Lé Thi H, do d6 chi con ba H 1a c6 déng/chu so hitu duy nhat ctia Cong ty
T4. Theo Piéu 203 Luat Doanh Nghiép 2020, Cong ty c6 phan B phai chuyén
d6i loai hinh doanh nghiép thanh Cong ty TNHH mdt thanh vién khi Cong ty chi
con duy nhat 01 ¢6 dong.

Can ctr quy dinh tai Piéu 30 Luat Doanh nghi¢p 2020 thi doanh nghiép
chiu trach nhiém déang ky thay do6i noi dung Gidy chimg nhan ding ky doanh
nghiép, trong d6 c6 ndi dung vé Vén diéu I¢ trong thoi han 10 ngay ké tir ngay
c6 thay doi, nhung Cong ty T4 dé vi pham vé thoi han dang ky thay doi theo quy
dinh. Vi vay, dé giai quyét triét de vu an, truong hop chap nhan yéu cau khoi
kién cua nguyén don Lé Thi H vé viéc cong nhan hiéu luc hop dong chuyén
nhuong ¢6 phan va ghi nhan tu cach c6 déng ciia nguyén don, va budc Cong ty
T4 phai dang ky thay d6i noi dung dang ky doanh nghiép v&i 02 ndi dung: Mot
la, thay d6i von diéu 16 tir 120 ty thanh 19.326.200.000 dong theo dung sb cd
phan di thanh toan hop phap. Hai 13, Chuyén ddi loai hinh doanh nghiép tir
cong ty ¢6 phan T5 do nguyén don Lé Thi H 14 chu s¢ hitu (do ba H 1a c¢6 déng
duy nhét).

Vi vay, dé bao vé quyén va loi ich hop phap ctia minh, cin cir quy dinh tai
cac Piéu 4, 8, 17, 110, 121, 122, 124, 126, 135, 137, 197 Luat Doanh nghiép
2014; cac bidu 4, 8, 16, 111, 113, 127, 138, 141, 203 Luat doanh nghiép 2020
va cac van ban hudng dan thi hanh; Piéu 5, 26, 28, 30, 34, 70, 71, 95, 108, 186
Bo Luat t6 tung dan su 2015; cac Piéu 105, 115, 117, khoan 2 Piéu 357, Piéu
468 Bo Luat dan sy 2015 va Diéu 1é ciia Cong ty T4, nguyén don yéu cau Toa
an giai quyét cac van dé cu thé nhu sau:
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1. Tuyén mot phén Hop dong chuyén nhuong cb phén ngay 01/5/2020
gitra bi don 6ng Nguyen Quang H2 va nguyén don Lé Thi H d6i v6i s6 ¢o phan
ma 6ng H2 da gop von hop 1€ vao Cong ty T4, va phan vén gop da duoc hach
toan von chi s hiru cua cd dong Nguyén Quang H2: véi tong sb tién
19.239.100.000 VNP (cd hai lan thanh toan: 3.050.000.000 dong +
16.276.000.000 ddng), tuong tmg 1.932.620 cb phan chiém ti 1& 16,1% trén vén
diéu 18 120 ty ctia Cong ty, nén 6ng H2 c¢6 quyén chuyén nhuong 1.932.620 ¢
phan, ddng nghia sb ¢ phan da chuyén nhuong va thanh toan ndy co gia tri
phap 1y.

2. Tuyén mot phén Hop dong chuyén nhuong c6 phén ngay 01/5/2020
gitra bi don 6ng Nguyen Quang H2 va nguyén don Lé Thi H ddi voi 827.380 ¢
phan, da vuot qua quyén so hiru cua 6ng H2 1a 6,9% (23% - 16,1% = 6,9%)
tuong Ung voi so tién 8.273.800.000d (trong tong s6 tién 27,6 ty dong giao dich
chuyén nhuong), ma bi don 6ng Nguyén Quang H2 da chuyén nhuong cho
nguyén don L& Thi H la v6 hi€u vi vi pham diéu cam cua luat. Va yéu cau giai
quyét hau qua cua hop d6ng v6 hiéu, budc bi don 6ng Nguyen Quang H2 la bén
phia chuyén nhuong hoan toan c6 15i, phai tra lai ca phan tién gbc va 1ai cho
nguyén don Lé Thi H ké tir ngay 01/05/2020 dén ngay xét xu so tham
19/02/2025 véi tong sb tién 12.242.925. 722 dong; trong d6 8.273.800.000 tién
gbc va 3.969.125.722 dong tién 14i.

3. Cong nhan nguyén don Lé Thi H 13 c¢6 dong nam gitr 1.932.620 co
phan cta Cong ty T4 va budc Cong ty T4 ghi nhan tu cach co dong ctia nguyén
don Lé Thi H véi s6 lugng c6 phan sé hiru 12 1.932.620 c6 phan ké tir ngay
01/5/2020.

4. Budc Cong ty co phan T4 tién hanh diang ky thay dbi ndi dung gidy
ching nhan dang ky kinh doanh cu thé: Thay d6i vén diéu 18 120 ty thanh
19.326.200.000 dong do day 1a s6 co phan da ban va dugc thanh toan hop phap
va budc chuyén d6i loai hinh doanh nghiép tir cong ty ¢ phan T6 trach nhiém
hiru han mot thanh vién do ba Lé Thi H 1a chu s& hitu (do chi con ba Lé Thi H 1a
cd dong duy nhat). Truong hop Cong ty khong thuc hién, ba H dugce phép nhan
danh Cong ty T4 dé tién hanh ndp ho so theo quy dinh cta Luat Doanh nghiép
2020.

* Bi don 6ng Nguyén Quang H2 trinh bay:

Nam 2016, 6ng va ba Vo Thi L1, Mai Thi L2 la ba cb dong sang 1ap cling
nhau thanh 13p cong ty o phan T4 Phu Sa D voi von diéu 1é 1a 30.000.000.000
dong theo gidy chiing nhan dang ky Doanh nghi¢p MSDN 3101020583 dang ky
lan dau ngay 15/9/2016 do 6ng giit chtrc vu Chu tich hoi dong quan tri kiém
giam ddc, dong thoi 1a ngudi dai dién theo phép ludt cia Cong ty.

Ngay 05/7/2017, Cong ty T4 dang ky thay d01 tang von diéu 1é 1én 120 ty
ddng va ngay 20/01/2022, Cong ty duoc cip gidy ching nhan dang ky doanh
nghi¢p dang ky thay d6i lan thtr 5 va ong da ky hop dong chuyen nhuong cd
phan, giay chung nhan vbn gop, gidy chung nhan gop von, gidy nhan tién va
mot sO gidy to khac nham myc dich hop thie hoa ho so cong ty trong vi¢c tang
vbn diéu 18, chtr khéng c6 viée nhan tién gitta cac bén. Thuc té viéc dong gop
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tién vao cong ty déu duoc thé hién & sd sach cua cong ty, theo d6 thé hién éng
da ndp vao cong ty 19.585.600.000 deng va ba Doan Thi Thuy H3 1a nhan vién
cua chi nhanh cong ty T4 da chuyén 50 t1en gop von vao Cong ty véi tong sb
tién 14 9.548.707.400 dong. Toan bo s tién ma ba H3 da ndp thi ba H3 chi 1a
ngudi ndp thay cho cic ca nhan 1a ba Lé Thi H, 6ng Lé Thanh L va 6ng Do
Pinh T2, nhung 6ng khong rd s tién cu thé ma nhimg nguoi nay da gop vbn
vao cong ty la bao nhi€u. Ngoai ra, 6ng ciing da nhiéu 1an ky céc thong bao guri
den cac ca nhan c6 gop von vao cong ty dén lam viéc nham xac dinh s tién gop
von nhung khong ai dén cong ty dé lam viéc.

Péi véi yéu cau khoi kién ctia nguyén don, 6ng dé nghi xem xét hiéu luc
cua cac hop dong chuyén nhuong co phan ma nguyén don khai kién. Bai 18, cac
hop ddng chuyén nhuong c6 phan, gidy ching nhén gop vbn, gidy nhan tién
dugc ky trén co so tu nguyén thoa thuan va thong nhat ciing nhau 1ap cac thu tuc
gidy to nham dam bao tu cach cua nguoi gop von vao cong ty. Tuy nhién, trong
thuc té ba H khong ndp tién vao cong ty va viéc nhan tién theo ndi dung gidy
nhan tién ngay 01/5/2020 gitta ong va ba H duoc 1ap chi 13 hinh thirc va khong
co thuc.

* Bi don Cong ty o phan T4 trinh bay: Cac hop dong chuyén nhuong cb
phan dang tranh chap dugc thuc hién vao cac thang 5,6,11 nim 2020, nguyén
don cho rang da thyc hién viéc ky két hop dong chuyén nhuong co phan nhung
khong dugc Cong ty T4 ghi nhén tu cach c6 dong la da xam pham quyén va loi
ich hop phap cta nguyén don ké tir thoi diém ky hop dong Tuy nhién, dén
thang 3/2023 nguyén don moi khoi kién dé _yéu cau giai quyét tranh chap la da
hét thoi hiéu khoi kién duoc quy dinh tai Diéu 184, diém e khoan 1 Piéu 217 B6
luat dan su. Vi vay, dé nghi Toa an 4p dung thoi hiéu dé dinh chi giai quyét vu
an.

Mit khac, Cong ty c¢o phan T4 dugc cap giéy ching nhan dang ky doanh
nghiép ngay 15/9/2016 va theo quy dinh tai Piéu 112 Luét doanh nghiép 2014
thi cac c6 dong phai thanh toan du sO ¢o phan da dang ky trong thoi han 90 ngay
ke tur ngay dugc cap gidy chimg nhan. Tuy nhién, tai thoi diém chuyén nhuong
co phan cho ba Lé Thi H vao ngay 01/5/2020, 6ng Nguyén Quang H2 van chua
thanh toan du sb c6 phan da dang ky mua cho Cong ty. Do d6, viéc 6ng Nguyén
Quang H2 va ba Lé Thi H ky hop dong chuyén nhugng 2.760.000 ¢6 phan 1a trai
v6i quy dinh tai Piéu 112 Luat Doanh nghiép nim 2014. Tai thoi diém chuyén
nhuong (30/6/2020), 6ng Nguyen Quang M chua hoan tat cac tha tuc giao dich
dé nhan chuyén nhuong co phan tir cac ¢ dong _cong ty T4, chua duge Cong ty
T4 ghi nhan tu cach c6 dong, cho nén ong Nguyen Quang M chua chinh thirc tro
thanh c¢6 dong cong ty T4. Vi vdy, hop dong chuyén nhuong cd phan ngay
30/6/2020 giira 6ng Nguyén Quang M va ba Lé Thi H 1a vo hiéu.

Theo quy dinh tai Diéu 121 Luat doanh nghi¢p ndm 2014, thi sO dang ky
cd dong ghi nhan ndi dung bao gdm ¢ dong va 80 luong ¢ phan, nhung trén
thuc té qua thoi han 90 ngay ke tur ngay dugc cép gidy chimg nhan, ong Nguyen
Quang H2 van chua g6p du s6 vén ding ky, nén chua duoc ghi nhan vao sd
ding ky c6 dong. Pong thoi theo quy dinh tai khoan 7 Piéu 126 Luit doanh
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nghiép nam 2014, ngudi nhan chuyén nhuong ¢b phan chi tré thanh ¢ dong khi
cac thong tin cua ho dugc ghi déy da vao s6 dang ky co dong. Nhu vay, tai thoi
diém chuyén nhuong, ong Nguyén Quang H2 va ong Nguyen Quang M déu
chua dugc ghi nhén vao s6 dang ky c6 dong cua cong ty, viéc chuyen nhuong
trén 1a chua dam bao diéu kién vé mat chii thé theo quy dinh tai Diéu 117 B
luat dan su ndm 2015. Ong Nguyén Quang H2 va 6ng Nguyen Quang M lép cac
hop ddng chuyén nhuong, tuy nhién thyc té khong co viéc chuyen nhuong xay
ra, khong c6 su gop von, thé hién qua céc can clr sau: Khong thé hién tén cua ba
Lé Thi H, ong P Pinh T2, Cong ty S1 trong s6 ding ky cd dong; Viéc chuyén
nhuong cé phan khong ké khai dang ky thué; Viéc chuyén nhuong khong duoc
thé hién trong bao céo tai chinh cta cong ty T4; Trudc day ong Lé Thanh L, ba
Lé Thi H, 6ng DS Pinh T2 dwa vao cac hop dong chuyén nhuong nay dé thuc
hién thu tyc dang ky thay d6i nguoi dai dién theo phap luat ciia cong ty T4 (thay
thé 6ng Nguyén Quang H2). Boi 18 viéc chuyen nhuong trén thuc té khong co
that, nén tai Ban an hanh chinh phuc tham s6: 281/2021/HC-PT cua Toa 4n nhan
dan cip cao tai Pa Nﬁng d3 nhan dinh viéc cap gidy chimg nhan dang ky doanh
nghiép ndi dung thay d6i nguoi dai dién theo phap luat 1a sai, tir d6 huy bo céac
gidy chimg nhan ding ky doanh nghiép nay va phuc hdi lai thong tin doanh
nghiép dtng nhu trude thoi diém dang ky trai phap luat.

* Nguoi co quyén loi va nghia vu lién quan ong Nguyén Quang M trinh
bay: Cong ty co phan T4 d6 gdm 3 ¢b dong sang 1ap la ong Nguyén Quang H2,
ba V6 Thi L1 va ba Mai Thi L2 véi vbn diéu 18 120 ty dong theo gidy ching
nhan dang ky doanh nhi¢p ngay 05/7/2017. Nam 2020, ba Vo Thi L1 da lam thu
tuc chuyén nhuong 45% c6 phan cho 6ng M. Ngay 30/6/2020, gitta 6ng L&
Quang M1 va ba L& Thi H co6 thoa thuan ky hop déng chuyén nhuong 15% co
phan ctua Cong ty c6 phan T4. Tuy nhién, thyc té khong co viéc giao nhén tién
giita cac bén, viéc 6ng M1 ky nhén tién chi 14 hinh thtc. Viéc hop tac khong
thanh nén hop dong chuyén nhugng nay khong thuc hién. Theo dé, hop dong
chuyén nhuong 15% cb phan nay ciing chi 1a hinh thirc, khong c6 gia tri. Vi vy,
ong dé nghi Toa an xem xét hiéu luc phap 1y ctia hgp dong chuyén nhuong 15%
co phan nay dé giai quyét theo quy dinh cua phap luat.

[2] Tai Bin dn so tham sé: 01/2023/KDTM-ST ngay 27/02/2024 ciia
Téa dn nhén dén tinh Qudng Binh quyét dinh:

1. Chdp nhdn mét phan yéu cau khéi kién cia ba Lé Thi H tuyén xir:

1.1. Hop dong chuyen nhirong ¢6 phan ngay 01/5/2020 gitta ong Nguyén
Quang H2 bén chuyen nhuong voi ba L€ Thi H bén nhdn chuyén nhwong cé
hiéu lyc doi VOi 50 €O 5 phan ma 6ng Nguyen Quang H2 duoc so hitu hop phap la
1.932.620 co ) phan twong g véi so tien 19.326.200.000 chiém 16,1% trén sé
von diéu 1é 120 ty;

1.2. Hau qud ciia Hop dong vé hiéu: Péi véi co phdn vieot qud quyén sé
hitu cua ong Nguyén Quang H2 dd chuyén nhwong cho ba Lé Thi H la
8.273.800.000 dong twong ung voi 6,9% bi vo hi¢u. Cac bén tham giao giao
dich dan sw khéng c6 yéu cau xem xét gidi quyét hdu qua ciia hop dong vé hiéu
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Minh
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ma dé cdc bén thuong lwong théa thudn nén khéng xem xét. Truong hop cdc bén
khéng thiwong lwong dwge thi c6 quyén khoi kién bcfng mot vy an khdc.

2. Bugc cong ty cd phan T4 ghi nhan tu cach co dong cua ba H theo SO co
phan 1.932.620 twong teng véi s6 tién 19.326.200.000 chiém 16,1% trén sé von
dieu 1¢ 120 ty;

3. Pinh chi yéu cdu khdi kién ciia nguyén don ba L& Thi H voi bi don ong
Nguyén Quang M; Ngodi ra, Ban dn con tuyén vé dn phi, quyén khdng cdo ciia
dwong su.

- Ngay 12/3/2024, bi don 6ng Nguyén Quang H2, ngudi co quyén loi va
nghia vu lién quan Cong ty T4 khang cdo toan by Ban an so tham dé nghi Toa
an cap phiic tham stra ban an so tham, khong chap nhan yéu cau khoi kién cua
nguyén don.

[3] Tai Béin dn phiic thdm sé: 13/2024/KDTM-PT ngay 30/5/2024 ciia
Toa dn nhén dan cdp cao tai Pa Ning nhan dinh Toa an cap so thim c6 vi
pham nghi€ém trong vé thi tuc to tung trong van dé xac dinh tu cach duong su,
khong dwa nguoi ¢ quyén loi va nghia vu lién quan dé giai quyét triét dé vu an,
viéc thu thap chimg ct chua day du va da quyét dinh:

1. Cén cir khoan 3 Piéu 308 va khoan 1 Diéu 310 ciia Bé ludt To tung din
sw; chdp nhdn mét phan khang cdo cia bi don éng Nguyén Quang H2; Chdp
nhdn mét phan khdng cdo ciia ngwoi c6 quyén loi, nghia vu lién quan Cong ty
C6 phan T4;

Hity toan bé Ban an kinh doanh thiwong mai so tham so 01/2024/KDTM-
ST ngay 27/02/2024 cua Toa én nhdn dén tinh Quang Binh va chuyén hé so vu
dan cho Toa dn cdp so tham gidi quyét lai vu an theo thii tuc so' tham.

2. Vé én phi: can cir khoan 3 Piéu 148 ciia B ludt To tung dén sw; khodn
3 Piéu 29 Nghi quyét so 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban
thuong vu Quoc Hoi quy dinh vé mikc thu, mién, giam, thu, nép, quan Iy va st
dung an phi va lé phi Toa an;

3. Ong Nguyén Quang H2 va nguoi cé quyén loi, nghia vu lién quan
Cong ty T4 khong phai chiu dan phi dan sw phic tham. Hoan trd lai cho bi don
ong Nguyén Quang H2 va nguoi cé quyen loi, nghia vu lién quan Cong ty T4,
moi duwong sy 2.000.000 (hai triéu) dong tam ung an phi phic tham dé nép theo
cdc Bién lai thu sé 0004843 ngay 19/3/2024, s6 0004840 ngay 18/3/2024 cia
Cuc Thi hanh an dan sy tinh Quang Binh.

[4] Sau khi Toa dn cdp so tham thu Iy lai vu dn:

- Tai Céng van sé 13/CV-PSP ngay 02/10/2024 Cong ty cd phan T4 trinh
bay (BL- 867): Lién quan dén cac giao dich chuyén nhuong co phan giira ba Lé
Thi H va cac cb dong cua Cong ty, ba Lé Thi H dang c6 don t6 gidc 6ng Nguyén
Quang H2 va Nguyén Quang M tai Co quan Canh sat diéu tra Cong an tinh Q va
hién nay vu 4n dang dugc Phong C Céng an tinh Q thu 1y giai quyét. Theo do,
ngay 23/9/2024 Cong ty C6 phan T4 di co cong van sb: 12/CV-PSP gui Co
quan Canh sat diéu tra Cong an tinh Q va Vién kiém sat nhan dan tinh Quang
Binh yéu cau diéu tra 1am rd cac dau hiéu bat thudng trong qué trinh chuyén
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nhuong ¢6 phan cua ba Lé Thi H véi 6ng Nguyen Quang H2, Nguyén Quang M,
béng Quang V1 cling nhu hoat dong rit tién tir Cong ty ciia ba Lé Thi H; cuy thé:
Theo hop dong chuyén nhuong cd phan ngiy 16/01/2021 thi ba Lé Thi H da
chuyén nhuong cho 6 ong bang Quang V1 toan bo 100% so co phan hién c6 cua
ba H tai Cong ty Co phan T4. Trong s6 ¢6 phan dé c6 sd cb phan lién quan dén
cac giao dich chuyén nhuong gitta Ba Lé Thi H va Ong Nguyen Quang M, Ong
Nguyén Quang H2. Nhu vay, sau khi chuyén nhuong co phan ngay 16/01/2021
ctia ba Lé Thi H cho Ong Ping Quang V1 1a 100% so6 cb phan hién c6 ciia ba H
tai Cong ty. Do do ba H khong con ¢ phan tai Cong ty. Vay tai sao ba Lé Thi
Hong L3 1am céac viée t cdo viée chuyen nhuong c¢b phan ngay 30/06/2020 gitra
ba L& Thi H va ong Nguyén Quang M, ddng thoi khaoi kién vu an dé yéu cau ghi
nhan tu cach cb dong do nhan chuyén nhuong cua dng Nguyén Quang H2.

Hién nay trong vu 4n hinh sy Lira dao chiém doat tai san ma Co quan
Canh sat diéu tra Cong an tinh Q da khoi t6 vu an va dang tién hanh diéu tra thi
Cong ty Co phan T4 dang yéu cau diéu tra lam rd cac hop dong chuyén nhuong
co phan 1a khong c6 that (trong d6 c6 hop dong gitta 6ng Nguyén Quang H2 va
ba Lé Thi H 1a d6i tuong tranh chap trong vu 4n ma TAND tinh Quang Binh
dang thu ly giai quyet) Lam 13 viéc sau khi 1ap hop dong chuyén nhugng cd
phan véi ong Nguyen Quang H2 va Nguyen Quang M thi ba Lé Thi H da 1ap
hop dong chuyén nhuong toan bo ¢ phan cho 6ng Ping Quang V1 va lam thu
tuc rat tién tir Cong ty C6 phan T4 D6 1a c6 dau hiéu vi pham phap luat. Lam ro
viéc ba Lé Thi H ¢o tra tién cho ong Nguyen Quang H2, Nguyén Quang M s
tién rat 16n 45,6 ty dong hay khong? Ngudn gdc sb tién nay tir dau ra? Trong khi
ba Lé Thi H chi la ngudi buon ban nho 1&?

Két qua giai quyét vu an ctia Co quan Canh sat diéu tra Cong an tinh Q co
y nghia quan trong trong viéc danh gia tinh hop phap cua hop dong chuyen
nhuong ¢ phan gitta ong Nguyén Quang H2 va ba Lé Thi H. Do d9, bang van
ban nay Cong ty kinh dé nghi Toa an nhan dan tinh Quang Binh can ctr dlem d
khoan 1 Diéu 214 B¢ luat t6 tung hinh sy ndm 2015 tam dinh chi giai quyét vu
an dé cho két qua giai quyét ciia Co quan Canh sat diéu tra.

- Tai don dé nghi hodn phién toa dé ngay 24/12/2024, nguoi bdo vé quyén
va loi ich hop phdp cho Cong ty T4 Ludt sw Lé Hong S trinh bay (BL-882):

- V& ngudi tham gia t6 tung: Qua trinh giai quyét vu an Cong ty Co phan
T4 c6 cong vin sd: 13/CV-PSD ngay 02/10/2024 giri TAND tinh Quang Binh
cung cap thong tin vé viéc ngay 16/1/2021 ba Lé Thi H da chuyén nhugng cho
ong Pang Quang V1 toan bd 100% s6 c6 phan hién c6 cua ba H (48% vbn diéu
18) tai Cong ty Co phan T4 theo hop dong chuyen nhuong ¢6 phan lap ngay
16/01/2021. Bén canh d6 Cong ty dat van dé vé su vo 1y khi ba Lé Thi H bo ra
18 ty dong dé mua 15% co phan cua Ong Nguyén Quang M, bo ra 27,6 ty dong
dé mua 23% cb phan cia 6ng Nguyén Quang H2. Tong cong: 45,6 ty dong dé
mua 38% c6 phan. Nhu vdy trong mdt thoi gian rat ngin ba H ban lai cho ong
bang Quang V1 voi gia 5 ty 760 triéu dong, 15 hon 50 ty dong. Tur do, Cong ty
T4 khang dinh cac hop ddng chuyén nhugng cb phan giita 6ng Nguyén Quang
H2, Nguyén Quang M véi ba Lé Thi H 1a gia tao, khong c6 viéc giao nhén tién
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trén thyc té. Do d6, viéc 1am rd hop ddng chuyén nhuong cd phan gittaba H va
6ng V1 c6 y nghia quan trong trong viéc xac dinh viéc s& hitu co phan cua cac
c6 dong cling nhu lam rd gia tri thue sy cua cac hop dong chuyen nhu:orng cd
phan ma ba H d3 ky véi ong H2 va ong M. Tuy nhién, qua trinh giai quyet vu
an, Toa an chua dua 6ng V1 vao tham gia tb tung voi tu cach nguoi co quyén loi
nghia vy lién quan la thiéu sot. Kinh de nghi Toa an xem xét bo sung ngudi
tham gia t6 tung dbi v6i nguoi c6 quyén loi nghia vu lién quan 13 ong Ping
Quang V1, sinh nim 1989, dja chi: thén D, xa P, thanh phd P, tinh Quang Binh.

- Vé thu thap chimg ctr dé ching minh cac van dé cua vu an: pé giai
quyet mot cach khach quan, triét dé vu an nay can lam rd viéc dong tién mua cd
phan cua cac cb dong da dang ky mua co phan cua Cong ty Co phan T4. Toa an
cac cap trudc day khi giai quyet cac tranh chap dleu chi can cir vao sé liéu tai
bang ké do Cong ty T4 cung cap, trong khi cac s6 liéu, bang ké nay chua dugc
tham dinh mot cach chinh xac. Theo Ban an hanh chinh phuc tham so: 281/HC-
PT ngay 13/12/2021 ciia TAND cap cao tai Pa Nang xac dinh ty 1¢ s¢ hitu co
phan cua ong Nguyén Quang H2 tai Cong ty T4 1a 45% co phan nhung trong vu
an nay TAND tinh Quang Binh va TAND cap cao tai ba Nang khi xét xur so
tham va phuc tham 1an 01 lai xac dinh ty 1& s& hitu c¢6 phan ciia 6ng Nguyén
Quang H2 1a 16,1%. Tat ca chi cin clr vao gidy phép kinh doanh va bang ké
cung cép s6 liéu chua duogc kiém toan cua Cong ty T4. Vi vay, hién nay hoac
sau khi xét xu so thém Cong ty T4 cung cap lai s6 liéu nop tién mua cé phan
clia cac co dong voi s liéu khac thi phai giai quyét thé nao? Pé giai quyet chinh
xac, khach quan can phai c6 don vi kiém toan doc lap tién hanh kiém toan sd
liu ndp tién mua cd phan cua cac cd dong cling nhu kiém toan bao cao tai chinh
qua cac nam ciia Cong ty C6 phan T4.

Lién quan vu an, ba H d3 c6 don t6 cao ong Nguyén Quang H2 va ong
Nguyén Quang M lura dao chiém doat tai san thong qua hop dong chuyen
nhuong c6 phan. Hién nay, Co quan canh sat diéu tra Cong an tinh Q da khai t6
vu an. Qua trinh diéu tra, ngdy 23/9/2024 Coéng ty T4 c6 van ban dé nghi Co
quan diéu tra 1am rd tinh xac thyc cta cac hop dong chuyén nhuong ¢ phan
gitta 6ng Nguyén Quang H2 véi ba Lé Thi H va giita 6ng Nguyen Quang M voi
ba Lé Thi H. Tur d6 lam r6 viéc ba H thong qua cac hop dong chuyén nhuong cb
phan nay da cung 6ng Lé Thanh L 1ap khdng hd so dé rut tién caa Cong ty. Nhur
vy, hién nay, cung d6i tuong 1a hop dong chuyén nhuong c6 phan ngay
01/5/2020 giita 6ng Nguyén Quang H2 va ba Lé Thi H dang duoc ca Toa an
nhan dan tinh Quang Binh va Cong an tinh Q xem xét giai quyét bang hai thu
tuc khac nhau. Do d6, kinh dé nghi Toa 4n nhan dan tinh Quang Binh can nhic,
tam hoan phién toa hodc tam dinh chi dé chd két qua diéu tra cia Co quan canh
sat diéu tra Cong an tinh Q.

- Tai Céng van sé: 1578/CSHS ngay 26/9/2024 ciia Phong C Cong an tinh
Q trinh bay (BL: 837): Ngay 18/3/2024, Co quan CSDT Cong an tinh Q nhan
dugc “Pon t6 giac t6i pham” ba Lé Thi Hong D1 ngay 15/02/2024, t6 giac ong
Nguyén Quang H2 va ong Nguyen Quang M d& c6 hanh vi Itra dao chiém doat
tai san, bang hinh thirc chuyén nhuong c6 phan cong ty dé chiém doat tai san
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ctia ba H vdi s tién 18 ty dong, thé hién tai Hop dong chuyén nhuong c6 phan
gitra ba Lé Thi H voi ong Nguyén Quang M lap ngay 30/6/2020 va gidy nhan
tlen dé ngay 30/6/2020, thé hién ong M nhan cta ba H 18 ty déng. Cin clr yéu
cdu tai vin ban s6 700/VKS-P3 ngay 16/7/2024 cua Vién klem sat nhan dan tinh
Quang Binh vé viéc két thuc kiém tra xac minh tin bao vé t6i pham ra Quyét
dinh khoi t6 vu 4n hanh su vé toi “Lira dao chiém doat tai san”. Ngay 19/7/2024,
Co quan CSDT Cong an tinh Q da két thuc giai quyét to giac vé toi pham cua ba
Lé Thi H va ra Quyét dinh khéi t6 vu 4n hinh su “Lira ddo chiém doat tdi san”
xdy ra tai tinh Quang Binh, phat hién ndm 2024, ddi v&i vu viée trén. Hién vy an
dang trong giai doan diéu tra theo quy dinh phép luét.

- Tai ban tir khai dé ngay 09/09/2024, nguwoi cé quyén loi va nghia vu lién
quan ba Poan Thi Thuy H3 trinh bay (BL-842): Nam 2019, ba 1a nhan vién cta
Trung tim D va 6ng Lé Thanh L 13 giam déc trung tdm va dugc nghe 6ng L noi
dang dau tu vao du an Thung liing Hava tai thon C, xa P, tinh Quang Binh do
Cong ty T4 lam chi dau tu va 6ng L nho ba quan 1y tién sb tién dau tu nay.
Trong thoi gian nam 2019 va nam 2020, ba c6 nhan tir ong L so tién khoang hon
16 ty dé dau tu vao dy an noi trén, va ba di tong hop, bao cdo s6 liéu cho ngudi
dau tu 1a ong L va cho chu dau tu Cong ty T4 qua ba Nguyén Thi Huyén T3 1a
ké toan cua Cong ty.

Viéc mua ban c¢6 phan hay cac hoat dong quan ly Cong ty T4, ba hoan
toan khong lién quan va khong blet viéc ba H mua cb phan cia ong H2 cung
nhu cac hoat dong khac cua cac cd dong cong ty T4, con ba chuyén khoan sd
tién 9.548.707. 400 dong cho Cong ty T4 1a tién cua 6ng L. Riéng viéc ba H
thanh toan mua c6 phan bang tién miat cho cac ¢ dong, co gidy xac nhén la
hoan toan doc 1ap véi nhau vé phuong thic giao nhén tién, gid tri thanh toan,
thoi gian thanh toan va muyc dich, phuong thac chuyen/thanh toan tién 1a khac
nhau. Vi ban cong viéc ca nhén ba dé nghi giai quyét ving mat trong sudt qua
trinh giai quyét vu an

- Tai Ban tu khai ngay 27/10/2024, nguoi co quyén loi va nghia vu lién
quan ong L& Thanh L trinh bay: Nam 2016, 6ng Nguyén Quang H2 - Chi tich
HDQT kiém giam doc Cong ty c6 moi toi gop von lién doanh xay dung khu du
lich HAVA. Tinh dén thang 8 nam 2020, ong da gop von vao Cong ty T4 s6
tién 23.335 ty dong (lam tron sd) theo nhiéu hinh thire: Tién mat, chuyén khoan,
chi xay dyng. Ngay 22/7/2020, Cong ty T4 cap cho 6ng glay chimg nhan gbop
vbn véi s tién 23,335 ty. Ong nho ba Lé Thi H dung tén gidy chimg nhén, vi
lic d6 ong dang la cong chic Nha nudc. Trong sd hon 23 ty dé co
9.548.707.400 dong, ong nho ba Poan Thi Thay H3 chuyén khoan vao tai khoan
Cong ty T4 va sb tién nay khong lién quan gi dén viéc ba Lé Thi H khoi kién
ong Nguyén Quang H2 v€ mua ban co phan ngay 01/5/2020. D6i véi sb tién
9.548.707.400 ddong ma 6ng yéu cau chuyén khoan vao tai khoan ctua Cong ty
T4 thi ngay 22/10/2024, dng da ndp don khoi kién tai Toa an nhén dan thanh
pho Pong Héi, tinh Quang Binh dé doi lai bang mét vu an khac. Viéc ong gop
von vao Cong ty T4 khong lién quan gi dén viéc ba H mua c6 phan cia ong
Nguyén Quang H2 vi hai giao dich nay hoan toan doc lap tir cac hinh thirc thanh
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toan khac nhau, thoi gian thanh toan khac nhau, va gia tri cling hoan toan khac
nhau, cho nén nguoi dai dién theo phap luat Cong ty T4, 1a 6ng H2 da xac nhan
bang cac gidy to khac nhau vao hop doéng mua ban co phan cing véi gidy giao
nhan tién va dugc Cong ty cap "chimg nhan goép von". Do d6, bi don cho rang
hai giao dich 1a mot 12 hanh vi danh bun sang ao, nham che day nhitng viéc lam
trai phap luat, tri dao 1y cia ong Nguyén Quang H2.

- Tai don trinh bay dé ngay 24/11/2024, ngu’o’z c6 quyén loi va nghia vu
lién quan 6ng D6 Pinh T2 va nguoi bao vé quyén va loi ich hop phdp cho ong
Ludt sw Nguyén Xuan V thong nhdt trinh bay (BL-892): Ngay 22/7/2020, 6ng
H2 cap Gidy ching nhén phan von gop cua 6ng trong Cong ty T4 Do la
20.750.000.000 dong (hai muoi ty, bay tram nam muoi triéu dong), hinh thirc
gop von: Tién mit, thoi diém gop von: Tinh dén ngay 20/7/2020 theo Gidy
chting nhan phan vén gép S6 01/GCN-PSP ngay 22/7/2020 ctua Cong ty Pl;
Danh sach c¢6 déng Cong ty T4 tinh dén ngay 05/8/2020; Bién ban hop Hoi déng
quan tr1 Cong ty T4 ngay 05/8/2020.

Ngay 05/11/2020, 6ng nhugng ban lai s6 ¢ phan cta minh c6 tai Cong ty
T4 cho Cong ty TNHH Mot thanh vién S2 (Cong ty S2), do Cong ty T4 khong
ghi nhan tu cach c6 dong cia Cong ty S2 nén Cong ty S2 khoi kién ra Toa an
nhan dan tinh Quang Binh yéu cau Cong ty T4 ghi nhan tu cach cd dong cua
Cong ty S2 theo s6 c¢6 phan ma ong da nhuong ban cho Cong ty S2. Ngay
29/9/2023, Cong ty S2 rat yéu cau khai kién; ngay 02/10/2023, Toa an nhan dan
tinh Quang Binh ban hanh Quyét dinh s6: 02/2023/QDST-KDTM dinh chi yéu
cau khoi kién cta nguyén don Cong ty TNHH Mot thanh vién S2 voi bi don
Cong ty CP T4 trong vu 4n Kinh doanh thuong mai thu 1y s6 07/2023/TLST-
KDTM ngay 20/6/2023 vé viéc "Tranh chap hop dong chuyén nhugng c6 phan”.

Ngay 29/01/2024, 6ng cung 6ng Lé Thanh L, Giam ddc, Nguoi dai dién
theo phap luat cia Cong ty S2 ky “Vin ban thoa thuan hity bo hop dong chuyén
nhuong cd phan sd 01/2020 ngay 05/11/2020". Ngay 24/4/2024, 6ng cing 6ng L
ky “Bién ban xac nhan vé viéc da thyc hién xong Van ban thoéa thu huy bé hop
ddéng chuyén nhuong cb phan ngay 29/01/2024". Theo cac van ban ndi trén thi
ké tir 14 gio 00 phut ngay 24/4/2024 va hién tai 6ng tro lai 1a co dong ctua Cong
ty T4 theo sb tién ma ngay 22/7/2020 6ng H2 1a ngudi dai dién theo phéap luat
ctia Cong ty T4 cip Gidy chiing nhan phan von gop cua ong trong Cong ty T4 1a
20.750.000.000 dong (hai muoi ty, bay trim nim muoi triéu dong), hinh thic
gop von: Tién mit, thoi diém gop von: Tinh dén ngay 20/7/2020 theo Gidy
chting nhén phan vén gop S6 01/GCN-PSP ngay 22/7/2020 ctia Cong ty T4:
Danh sach ¢ déng Cong ty T4 tinh dén ngay 05/8/2020; Bién ban hop Hoi dong
quan tri Cong ty T4 ngay 05/8/2020. Déi voi viée khoi kién va yéu cau cua ba
H, dé nghi Toa an giai quyet ding quy dinh cua phép luat.

Do hién tai dang bi dm, di lai kho khin nén khéng thé co mit theo Gidy
bao tham gia phién toa so tham cua Toa an, bang Vin ban nay, ong dé nghi Toa
an giai quyét vu kién theo dung quy dinh cua phap luat, bao vé ding quyén va
loi ich hop phép cta éng theo s6 co phan vén gop ciia ong dang co tai Cong ty
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T4 va cho 6ng dugc phép ving mit tai phién toa ngay 29/11/2024 va cac phién
toa tiép theo (néu co).

- Tai ban tw khai dé ngay 01/10/2024, Cong ty TNHH mot thanh vién S1
trinh bay (BL: 845): Ngay 05/11/2020, Cong ty S1 mua 3.600.000 ¢ phan,
chiém 30% von diéu 1& Cong ty ctia ong DS Pinh T2. Ngay 03/4/2023, Cong ty
S1 khéi kién Cong ty T4 ra Toa an nhan dan tinh Quang Binh. Ngay 28/9/2023,
Cong ty S1 c¢6 don xin rat toan bo yéu cau khai kién dbi véi éng D6 Dinh T2 va
Toa an di ra quyét dinh dinh chi d6i voi yéu cau khoi kién nay. Cac tai liéu lién
quan Cong ty da cung cip cho Toa an trong hd so trudc ddy va hién tai Cong ty
S1 khong lién quan gi dén tranh chap cta Lé Thi H mua c6 phan cia ong
Nguyén Quang H2. Doi véi yéu cau khéi kién cia ba Lé Thi H, dé nghi Toa 4n
giai quyét theo phap luat.

- Pé6i véi Phong dang ky kinh doanh- S& Ké hoach va dau tu tinh Q: Qua
trinh giai quyét vu an, chi cung cip céc tai lieu, ching ctr co lién quan dén t6
chirc, hoat dong cua Cong ty T4 theo yéu cau cta Toa 4n, nhung khong 6 van
ban y kién vé viéc giai quyét vu an, van ban cir ngudi tham gia t tung.

[5] Tai Ban an kinh doanh thwong mai so tham s6 03/2025/KDTM-ST
ngay 10-3-2025 ctia Toa an nhan dan tinh Quang Binh quyét dinh:

Cin clr khoan 3 Diéu 38, diém a khoan 1 Diéu 37, khoan 3 Piéu 30; cac
Piéu Diéu 227, 228; diéu 48, diém c khoan 1 Diéu 217, 218, 219, khoan 2 Piéu
273 B6 Luat to tung dan su; Diéu 117, khoan 2 Diéu 468 B0 luat dan su; Diéu
17, Piéu 112, 113, 121, 126 Luat doanh nghiép 2014; Nghi quyét so:
326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban Thuong vu Qudc hodi quy
dinh vé an phi, 18 phi Toa an; Xur:

1. Pinh chi yéu cau khai kién ctia nguyén don ba Lé Thi H véi bi don ong
Nguyén Quang M vé tranh chdp hop ddng chuyén nhuong cd phan ngay
30/6/2020.

2. Chap nhan mot phan yéu cau khai kién cua nguyén don ba Lé Thi H:

2.1. Cong nhan Hop dong chuyen nhuong ¢6 phan 1ap ngay 01/5/2020
gitra Ong Nguyén Quang H2 bén chuyen nhuong voi ba Lé Thi H bén nhén
chuyén nhuong c¢6 hiéu luc dbi v0i 0 ¢O phan ma éng Nguyen Quang H2 duoc
so hitu hop phap 13 1.932.620 cb phan twong tng véi s6 tién 19.326.200.000,
chiém ty 18 16,1% trén tong s6 von diéu 18 120 ty ctia Cong ty co phan T4.

Dbi v6i s6 ¢d phan vuot qua quyén so hitu caa ong Nguyén Quang H2 d3
chuyén nhuong cho ba Lé Thi H 1a 8.273.800.000 dong twong tng véi 6,9%
chiém ty 1& 16,1% trén tong sb von diéu 1& 120 ty cuia Cong ty ¢ phan T4 Phu
Sa D b1 vo hiéu.

2.2. Giai quyét hau qua cta hop déng vo hiéu: Budc ong Nguyén Quang
H2 phai tra lai cho ba Lé Thi H tong s tién 12.341.751.666 dong; trong do
8.273.800.000 tién gbc va 4.067.951.666 ddng tién 4.
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2.3. Budc Cong ty C6 phan T4 c6 nghia vu ghi nhin tu cach c6 dong cia
ba Lé Thi H theo s6 cb phan 1.932.620 tuong tng véi s tién 19.326.200.000,
chiém ty 18 16,1% trén tong sd von diéu 18 120 ty ctia Cong ty.

Ngoai ra Ban 4n so thidm con tuyén vé an phi va quyén khang cio theo
quy dinh cua phép luat.

[6] Khang cao:

Ngay 21-3-2025 6ng Nguyén Quang H2 1am don khang cio toan b ban
an so tham, néu 1y do khang cdo 1a Toa an cip so tham khong xem xét khach
quan tai liéu chtng ctr; yéu cau sira ban 4n so tham theo hudng khong chap nhan
toan bo yéu cau khoi kién cia nguyén don.

Ngay 21-3-2025 Cong ty Cé phan T4 khang céo toan bd ban an so tham,
néu ly do khang cao la Toa an cap so tham khong xem xét khach quan tai liéu
chung cir, yéu cau stra ban an so tham theo hudng khong chap nhan toan bo yéu
cau khoi kién ctia nguyén don.

Ngay 23-3-2025 ba Lé Thi H khang cdo mdt phan ban an so tham, néu ly
do khang cao la khong dong y v6i mot phan nhan dinh va quyét dinh cta ban an
so tham. Pé nghi kién nghi Phong dang ky kinh doanh- So Tai chinh tinh Q thuc
hién thu tuc thay d6i ndi dung Gidy ching nhén déng ky doanh nghiép bao gom:
diéu chinh vén diéu 16 phu hop véi thuc té theo bdo cdo tai chinh; dong thoi
chuyén loai hinh doanh nghiép tir Céng ty cé phan T6 trach nhiém hitu han mot
thanh vién.

[7] Tai phién toa phic tham:

Ong Nguyén Quang H2 va Céng ty Cé phan T4 gilt nguyén khang cdo.
Trinh bay ¥ kién 13 s6 c6 phan ctia ong H2 tai Cong ty 1a tai san chung ctia Vo
chong vai ba Lé Thi My L4 nhung 6ng H2 chi mot minh dinh doat 13 trai v6i quy
dinh tai Luat Hon nhan va Gia dinh, khong dam bao vé mat chua thé giao két
Hop dong Ba H da lap Hop dong chuyén nhuong cho ong Pdng Quang V1
100% s6 cb phan thi khong con la ¢6 dong cong ty; chua lam 10 yéu cau ve kiém
toan sd liéu dong tién mua c6 phiéu cta cd dong. Ban 4n so tham khong dua ba
Lé Thi My L4 va ong Pdng Quang VI vao tham gia té tung 13 thiéu sot. Toa an
so tham xac dinh ong H2 1a c¢b déng duy nhat co ~déng tién mua cd phan vao
Cong ty nhung lai xac dinh ong H2 chiém 16,1% co phan Cong ty 1a mau thuan;
lay s6 tién 6ng H2 gbp chia cho Von diéu 1¢ 120 ty de xéac dinh ong H2 chiém ty
1€ 16,1% la khong phu hop vi v6n Diéu 1¢ chi trén gidy to. Tai thoi dlem ky hop
dong chuyen nhuong c6 phan thi cong ty khong con la cong 1y cé phin DI
khong du sd c6 dong thdi thiéu 03 nguoi. Viéc ky Hop dong chuyén nhuong,
gidy nhan tién ciia dng H2 va ba H chi 14 hinh thirc, thyuc té khong co viéc giao
nhan tién gitta cic bén. Pé nghi Toa an cap phuc thim huy ban 4n so tham, tra
hd so vé lai Toa 4n cp so tham dé xét xir so tham lai.

Nguoi dai dién ciia ba Lé Thi Hong G nguyén khang cdo, trinh bay y kién
la & nghi bo sung kién nghi, néu khong kién nghi thi xac dinh 1a c6 dong duy
nhat dugc quyén nhan danh Céng ty T4 tién hanh nop ho so thay do6i dang ky
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kinh doanh. Viéc kién nghi nay 1a can thiét vi 6ng Nguyén Quang H2 va Cong ty
T4 khong thuc hién thu tyc thay d6i ding ky doanh nghiép thi s& tiép tuc phat
sinh tranh chap keo dai, gay thiét hai cho nguyen don. Ong H?2 dtmg tén cb phan
thi 6ng H2 c6 quyén thuc hién giao dich, giéng nhu c¢d phiéu hay tai khoan ngan
hang, nguoi nao ding tén thi nguoi do co du quyén dé tu giao dich. Ban chat
tranh chap 1a Hop dong chuyén nhuong ¢ phan giltta 6ng H2 va ba H, hai bén
déu c6 ky vao hop dong va di lap Gidy giao nhan tién nén khong thé cho 1a chi
1ap hinh thtrc.

- Y kién cua dai dién Vién kiém sat nhdan dan cap cao tai Pa Nang:

Vé to tung: viéc chap hanh phap luat cia Tham phén, cia Hoi dong xét
X va cac bén duong sy déu dugc dam bao, phil hop voi cac quy dinh cua phap
luat. Pay 1a phién toa lan tht hai, nguoi khang cdo va cac bén duong su déu co
mat va da tham gia tranh tung tai phién toa.

Xem x¢t no1 dung don khang cao: day 1a tranh chap hop dong chuyén
nhuong 0 phan, xac dinh c6 hop dong da ky : két va gidy giao nhan tién, nhu vay
can can ctr vao hop dong dé giai quyét, cac van dé khac khong lién quan. Ban an
kinh doanh so tham da tuyén xur 13 ¢6 can cr; khang cdo cta bi don va ngudi
lién quan khong c6 co s& chap nhan, tai phién toa phiic tham ciing khong c6 tai
liéu chimg cr méi lam thay d6i ndi dung vu an, nén dé nghi khong chap nhéan
khang cdo, giit nguyén Ban an Kinh doanh thuong mai so tham.

NHAN PINH CUA TOA AN:

Can ctr vao cac tai lidu, ching clr c6 trong hd so vu an va két qua tranh
tung tai phién toa, trén co s& ndi dung yéu cau khang cdo, Ho1 dong xét xur phic
tham nhan dinh:

[1] V& tht tuc t6 tung:

Theo yéu cau khai kién ctia nguyén don thi vu an dugc xac dinh c6 modi
quan h¢ tranh chép gitra nguoi chua phai la thanh vién cong ty nhung c6 giao
dich vé chuyén nhuong phan vén gop voi cong ty, thanh vién cong ty.

Tranh chip giita cac bén dugc ap dung Luét chuyén nganh 1a Luat Doanh
nghiép nim 2014 dé 1am cin ct giai quyét ma khong 4p dung Luat Thuong mai
nam 2005 bdi vi mdi quan hé tranh chap phat sinh trong vu 4n ndy khong phai la
cac hoat dong hoac hanh vi thuong mai theo quy dinh cta Luat Thuong mai.

Theo don khdi kién dé ngay 31/3/2023, thi déng nguyén don trong vu an
goém c6 ba Lé Thi H va Cong ty TNHH mot thanh vién S1. Tuy nhién, ngay
28/9/2023 Coéng ty TNHH mot thanh vién S1 ¢6 don xin rit toan bd yéu cau
khoi kién doi v6i 6ng DS Pinh T2, cho nén Toa an da ban hanh Quyét dinh dinh
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chi giai quyét vu an sd: 02/2023/QDST-KDTM, ngay 02/10/2023 dbi véi yéu
cau khoi kién cua nguyén don Cong ty SI. Pén ngay 25/7/2024, nguyén don ba
Lé Thi H da rit yéu cau khoi kién ddi v6i bi don ong Nguyen Van M2.

Déi véi ba Vo Thi L1 va ba Mai Thi L2, Toa an cap so tham da triéu tap
nhiéu 1an nhung van ving mat khong c6 1y do, cho nén Toa an xét xir ving mat
la c6 can ctr.

D01 voi Ong Nguyen Quang H2, trong qua trinh Toa an thy 1y lai vy an da
iy quyén cho 6ng Tran Van H5 tham gia t6 tung, nhung dén ngay 17/02/2025
6ng H2 c6 vin ban tir chdi dbi véi nguoi dugc uy quyén va vang mat tai phién
tdoa nhiéu 1an khong c6 1y do. Riéng ddi voi 6ng Nguyén Quang M 13 ngudi co
quyen lo1 va nghia vu li€n quan mac du duoc triéu tap hop 1€ nhiéu lan, nhung
déu ving mit khong co 1y do.

Vao ngay 10/3/2025 Hoi dong xét xtr so thAm dd nhan duoc vin ban cua
ba Lé Thi My L4, sinh naim 1985; dia chi T6 dan phd A, phuong D, thanh phé B
tinh Quang Binh trinh bay vdi néi dung la vo cua ong Nguyen Quang H2 va d¢
nghi Toa &4n dua vao tham gia to tung nham dam bao quyén va loi ich hop phap
cua ba trong qua trinh giai quyet co phan cua 6ng H2 tai cong ty T4. Tai glal
doan phuc tham nguoi khang céo cho rang khong dua ba Leé L5 nguoi ¢6 quyén
loi nghia vu lién quan 1a vi pham thu tuc t6 tung. Tuy nhién, xet thay s6 co phan
chi dimg t€n 6ng H2, khong co6 tén ba L4, do d6 6ng H2 ¢6 quyén thyc hién giao
dich déan su sd ¢ phan nay, khong phu thudc vao ba L4. Vi vay, Toa an cap so
tham khong chip nhan dua ba L4 vao tham gia td tung véi tu cach 13 ngudi co
quyén loi va nghia vu lién quan trong vu 4n 13 c6 co so.

Giira ba H va ong Pang Hung V2 1a mdi quan hé khac khong lién quan
dén tranh chap giita ba H va ong H2. Ong V2 ciing chua c6 tén 1a thanh vién
cong ty.

Pdi vé6i yéu cau khoi kién ctia ba Lé Thi H d6i véi ong bi don Nguyén
Quang M c6 lién quan dén hop dong chuyén nhugng cd phan vao ngay
30/6/2020 thi ngay 19/10/2023, ba H d3 c6 don xin rat yéu cau khoi kién. Xét
thay viéc rat don khoi kién cia nguyén don la ty nguyén, dung quy dinh phap
luat va bi don 6ng M khong c6 y€u cau phan t6, cho nén viéc rit mot phan yéu
cau khoi kién ctia nguyén don 13 ¢6 cin ctt nén duge chap nhén.

[2] Cong ty co phan T4 (goi tat la Céng ty) duogc thanh 1ap vao ngay
15/9/2016 voi loai hinh Cong ty co phén va duoc Phong Dang ky kinh doanh -
S¢ Ké hoach va Pau tu tinh Q cap gidy chung nhéan doanh nghiép co von diéu 1¢
la 30 ty dong, trong d6 c6 03 c6 dong sang lap, cu thé: ong Nguyén Quang H2
80 hitu 45% c¢b phan, ba V& Thi L1 s& hitu 45% c6 phan, ba Mai Thi L2 s& hitu
10% c6 phan.

Dén ngay 05/7/2017, Cong ty thuc hién thu tuc ting von diéu 18 1én 120 ty
bang hinh thirc chiao ban c6 phan cho c¢6 dong hién hiru; trong d6 ong Hai dang
K mua 5.400.000 c6 phan, twong Gng véi 45% von diéu 18; ba Vo Thi L1 dang
ky mua 45% c6 phan, ba Mai Thi L2 dang ky mua 10% c6 phan. Tuy nhién,
theo trinh bay ctia Cong ty, cling nhu s6 sach ké toan chi thé hién trong thoi han

19


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Salu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20L%C3%AA%20Th%E1%BB%8B%20H%E1%BB%93ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201975%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2085%20T%C3%B4n%20Th%E1%BA%A5t%20T%C3%B9ng,%20ph%C6%B0%E1%BB%9Dng%20B%E1%BA%AFc%20L%C3%BD,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20V%C4%83n%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20v%C3%A0%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20L%C3%BD%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Th%C6%B0%E1%BB%A3ng,%20x%C3%A3%20V%C3%B5%20Ninh,%20huy%E1%BB%87n%20Qu%E1%BA%A3ng%20Ninh,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20v%C3%A0%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Mai%20Th%E1%BB%8B%20L%C3%BD%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%201%20%C4%90%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%87,%20ph%C6%B0%E1%BB%9Dng%20V%C4%A9nh%20H%C3%B2a,%20th%C3%A0nh%20ph%E1%BB%91%20Nha%20Trang,%20t%E1%BB%89nh%20Kh%C3%A1nh%20H%C3%B2a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Nguy%E1%BB%85n%20Quang%20H%E1%BA%A3i%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201982%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20TDP%2010,%20ph%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%93ng%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tr%E1%BA%A7n%20V%C4%83n%20Ho%C3%A0ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BA%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20v%C3%A0%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Quang%20Minh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201978%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%207,%20ph%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%93ng%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C3%AA%20Th%E1%BB%8B%20M%E1%BB%B9%20L%E1%BB%87
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%2010,%20ph%C6%B0%C6%A1ng%20%C4%90%E1%BB%93ng%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%2010,%20ph%C6%B0%C6%A1ng%20%C4%90%E1%BB%93ng%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Nguy%E1%BB%85n%20Quang%20H%E1%BA%A3i%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201982%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20TDP%2010,%20ph%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%93ng%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BA%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Ph%C3%B9%20Sa%20%C4%90%E1%BB%8F
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C3%AA%20l%C3%A0m
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BA%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%E1%BB%87
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BA%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%E1%BB%87
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%E1%BB%87
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%B7ng%20H%C3%B9ng%20V%C3%B5
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BA%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20V%C3%B5
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20L%C3%AA%20Th%E1%BB%8B%20H%E1%BB%93ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201975%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2085%20T%C3%B4n%20Th%E1%BA%A5t%20T%C3%B9ng,%20ph%C6%B0%E1%BB%9Dng%20B%E1%BA%AFc%20L%C3%BD,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20v%C3%A0%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Quang%20Minh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201978%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%207,%20ph%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%93ng%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20v%C3%A0%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Quang%20Minh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201978%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%207,%20ph%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%93ng%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BB%93ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20Th%C6%B0%C6%A1ng%20M%E1%BA%A1i%20&%20Du%20l%E1%BB%8Bch%20Ph%C3%B9%20Sa%20%C4%90%E1%BB%8F
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20K%E1%BA%BF%20ho%E1%BA%A1ch%20v%C3%A0%20%C4%90%E1%BA%A7u%20t%C6%B0%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Nguy%E1%BB%85n%20Quang%20H%E1%BA%A3i%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201982%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20TDP%2010,%20ph%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%93ng%20S%C6%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20v%C3%A0%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20L%C3%BD%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Th%C6%B0%E1%BB%A3ng,%20x%C3%A3%20V%C3%B5%20Ninh,%20huy%E1%BB%87n%20Qu%E1%BA%A3ng%20Ninh,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20v%C3%A0%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Mai%20Th%E1%BB%8B%20L%C3%BD%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%201%20%C4%90%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%87,%20ph%C6%B0%E1%BB%9Dng%20V%C4%A9nh%20H%C3%B2a,%20th%C3%A0nh%20ph%E1%BB%91%20Nha%20Trang,%20t%E1%BB%89nh%20Kh%C3%A1nh%20H%C3%B2a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BA%A3i%20%C4%91%C4%83ng%20k%C3%BD
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BA%A3i%20%C4%91%C4%83ng%20k%C3%BD
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20v%C3%A0%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20L%C3%BD%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Th%C6%B0%E1%BB%A3ng,%20x%C3%A3%20V%C3%B5%20Ninh,%20huy%E1%BB%87n%20Qu%E1%BA%A3ng%20Ninh,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20v%C3%A0%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Mai%20Th%E1%BB%8B%20L%C3%BD%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%201%20%C4%90%C6%B0%E1%BB%9Dng%20%C4%90%E1%BB%87,%20ph%C6%B0%E1%BB%9Dng%20V%C4%A9nh%20H%C3%B2a,%20th%C3%A0nh%20ph%E1%BB%91%20Nha%20Trang,%20t%E1%BB%89nh%20Kh%C3%A1nh%20H%C3%B2a

90 ngay, ké tur ngay dang ky thanh lap doanh nghi€p, chi c6 6ng H2 gop
3.050.000.000 déng mua cb phan tuong tmg vai 10,16% vbn diéu 18 30 ty, cac
cd dong con lai chua dong cb phan. Sau thoi diém Céng ty dang ky ting von
diéu 1€ 1én 120 ty vao ngay 05/7/2017, thi cac cd dong hién hiru cling khong
mua sd ¢b phan da dang ky ma chi c6 6ng H2 ndp thém sb tién 16.276.000.000
ddng dé gop von vao Cong ty T4.

Nguoi khang co cho rang chi ¢6 6ng H2 ndp tién nén phai xac dinh ong
H2 chiém 100% cb phan Cong ty. Tuy nhién, theo von diéu 18 khi thanh lap
Doanh nghi¢p 1a 30 ty va khi tang Ién 120 ty thi ty 1¢ 6ng H2 ndp tuong Gng la
10,16% va 16,1%, khong co co sé xac dinh 1a 100% c6 phan. Trong khi do
Cong ty van dang hoat dong voi loai hinh Cong ty c6 phan trén co sd Gidy phép
dang ky kinh doanh ctia Co quan c6 tham quyén dang c6 hiéu luc phép luét.

Tinh dén thoi diém ngay 01/5/2020, khi 6ng H2 chuyén nhuong co phan
cho ba H, thi 6ng H2 da thanh toan mua ¢b phan 3.050.000.000 dong va gop von
vao Cong ty voi tong sb tién 1a 16.2776.000.000 doéng. Toan bo sb tlen
16.276.000.000 ddng ma ong H2 gop von di duge Cong ty hach toan vao vén
chu s& hiru theo cac bao cdo tai chinh qua cac nam 2016, 2017, 2018, 2019,
2020 ma khong hach toan vao vbn vay. Do d0, c6 du can cit xac dinh, tong sd
tién ong H2 di ndp sau 90 ngay ké tur ngay thanh lap Cong ty 1a 19.326.200.000
dong, dugc xac dinh 14 s6 tién mua méi d01 v6i s ¢6 phan duoc hach toan vao
von cta chil s¢ hitu, cho nén toan bd sb tién nay dugc xac dinh 1a so ¢ phan
hop phap ctia dng H2 hién c6 tai Cong ty, con viéc Cong ty da nhan tién ciia dng
H2 ndp va hach toan von chu s& hitu, nhung khdéng thuc hién nghia vu diéu
chinh s6 ¢6 phan ma ong H2 di mua va ghi tén ciia ong H2 vao sd dang ky ¢
dong 14 vi pham khoan 3 Diéu 112, 121, Khoan 4, 5 Diéu 124 Luat doanh
nghiép, nhung vi pham ndy cua Cong ty ciing khong 1am mét di quyén c6 dong
cua ong H2.

Vi vay, ddi chiéu véi tong so tién ma 6ng H2 da nop 1a 19.326.200.000
dong, thi 6 ong H2 dugc s¢ httu hop phap 1.932.620 co phan, chiém ty 1€ 16,1%
tinh trén tong sd Von diéu 18 120 ti cua Cong ty va ong H2 co quyén chuyén
nhuong toan bd s6 ¢ phan do minh nam giit trong Cong ty theo quy dinh tai
diém d khoan 1 Piéu 114 va Piéu 126 Luat Doanh nghiép.

[3] Xem xét Hop dong chuyén nhuong c6 phan giita ong H2 va ba H ngay
01/5/2020:

Ong Nguyén Quang H2 va ba Lé Thi H xac 1ap Hop dong chuyén
nhuong ¢ phan s6 05 ngay 01-5-2020 c6 ndi dung méa ong H2 xac dinh 14 ong
c6 5.400.000 c6 phan trong cong ty, twong Gng véi 54.000.000.000 dong;
chuyén nhugng 2.760.000 co phan twong img véi 27.600.000.000 dong, chiém

23% vén diéu 1¢. Hop ddng c6 nodi dung “Ong Nguyén Quang H2 cam két khéng
c6 bat ky mot khiéu nai hodc thdc mac gi doi véi viéc chuyén nhwong trén. Cong
ty cam két di thanh todn ddy dii quyén loi va nghia vu cho éng Nguyén Quang
H2”. Hop dong dugc dai dién theo phap luat cia Cong ty T4 ky va dugc dong
dau xac nhan; dong thoi 6ng H2 ciing da ky Gidy nhan tién vao ngay 01-5-2020
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ctia ba Lé Thi H véi sd tién 27.600.000.000 dong. Hop dong chuyén nhuong cb
phan gitra 6ng H2 va ba H dugc cac bén xac lap vao ngay 01/5/2020 trén tinh
than tu nguyén, khong co ching cir nao the hién bi ltra ddi hoic ep budc nhu
ong H2 trinh bay; cung khong c6 tai liéu, gidy t ndo thé hién 1a gia tao, 1a chi
hop thirc hoa thu tuc gidy to hoat dong Vi vay, c6 du can ctr xac dinh hop dong
dugc cac bén xac 1ap dam bao vé noi dung va hinh thirc theo quy dinh tai Piéu
117, Diéu 118, Piéu 119 B luat Dan sy, cho nén di phat sinh quyén va nghia
vu dbi v6i cac bén tham gia ky két.

Tuy nhién, tinh dén 01/5/2020 6ng H2 chi méi thanh toan mua c6 phan
v6i 6 tién 19.326.200.000 dong, twong tmg 1.932.620 c¢6 phan (chiém 16,1%
trén s6 von diéu 18 120 ty) nhung lai chuyen nhuong cho ba H 2.760.000 cd
phan c6 gia tri 27,6 ty dong 1a vuot qua s6 co phan hién c6 cua 6ng H2. Do do,
ba H yéu cau cong nhan mot phan hop dong co hi¢u luc dbi véi sb cb phan ma
ong H2 dang dugc so hiru hop phap la 1.932.620 cd phan tuong ing véi sb tién
19.326.200.000 dong, con lai 8.213.800 co phan chiém ty 18 6,9% (23% - 16, 1%
= 6,9%), twong tng sd tién 8.273.800.000 ddng bi vo hiéu 1a ¢6 cin clr nén can
dugc chap nhan.

[4] Xét yéu cdu cia nguyén don vé viéc giai quyét hau qua ddi viéc
chuyén nhuong 8.213.800 ¢ phan, trong img s0 tién 8.273.800.000 dong bi vo
hiéu thay rang: Tai Diéu 131 Bo luat Dan su quy dinh “ phdn giao dich dadn
sw bi vo hiéu khong lam phat sinh, thay doi, cham dirt quyén, nghia vu dan s
ctia cac bén ké tir thoi diém giao dich dan sw dwoc xac lap. Cac bén khoi phuc
lai tinh trang ban dau, hodn trd cho nhau nhitng gi dd nhdn, bén cé 16i gdy thiét
hai thi phai bdl thuong...”. Ong H2 13 ngudi ban nén phai chiu trach nhiém bao
dam veé quyen tai san ma minh ban, nhung do ong H2 d3 ban sb ¢ phan vuot
qua tong sd ¢ phan ciia 6ng hién co tai Cong ty, cho nén 15i thudc vé Ong H2.
Qua trinh giai quyet vu an, cac bén khong co thoa thuan, théng nhat vé 13i suét
cham tra d6i véi so tién giao dich bi v hiéu. Vi vay, ba H yéu cau budc ong H2
phai c¢6 nghia vy hoan tra sd tién gdc bi vo hiéu 1a 8.273.800.000 dong va lai
suit cham tra 10%/nam, ké tir ngdy ong H2 nhan du tién cua ba H (01/5/2020)
cho dén ngay xét xir s& tham 10/3/2025 13 04 ndm 10 thang 05 ngay co cin cir
va phu hop véi quy dinh tai Piéu 357 va khoan 2 Piéu 468 B luat Dan sy.

[5] Xét yéu cau cia ba H vé budc Cong ty phai c6 nghia vu tién hanh
dang ky thay d6i ndi dung gidy chimg nhan dang ky kinh doanh véi tong s6 von
diéu 1¢ 120 ty, thanh 19.326.200.000 dong; budc chuyén doi loai hinh doanh
nghi¢p tor Cong ty ¢ phﬁn T6 trach nhiém hiru han mét thanh vién do ba Lé Thi
H la chu s¢ hiru, truong hop Cong ty khong thue hién thi kién nghi hodc quy
dinh ba H dugc phep nhan danh Cong ty dé tién hanh nop ho so theo quy dinh
ctia Luat Doanh nghiép 2020. Xét thiy vu an duoc xac dinh c6 mdi quan hé

“Tranh chdp giita nguoi chwa phai la thanh vién cong ty, nhu’ng co giao dich vé
chuyén nhwong phan von gép véi céng ty, thanh vién céng ty”; dong thoi cac
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yéu cau trén ctia ba H thudc tham quyén xem xét, giai quyét cia Co quan
chuyén moén cua Nha nudc. Do do, sau khi ban an c6 hi€u luc phap luat thi cac
bén duong su c¢6 quyén lién hé cac co quan c6 thim quyén dé thuc hién quyén
va nghia vu ctiia minh theo dung trinh ty, thu tuc duoc quy dinh theo Luat doanh
nghiép hién hanh, cho nén khing cdo vé ndi dung nay ciing khong duoc chip
nhan.

[6] Béi v6i yéu cau cua ngudi khang cao dé nghi tién hanh kiém toan dé
lam 10 so Von hi¢n c6 cua Cong ty tinh dén thoi diém xét xu 1a bao nhiéu nhim
xac dinh sd ¢b phan cua 6ng H2 nim gitr tai Cong ty; day 1a yéu cAu ma tai Toa
an cip so tham thi Cong ty dd c6 yéu cau. Tuy nhién, viéc kiém toan trong
truong hop nay Cong ty phai ty thue hién dé lam tai liéu chung cu chung minh
co lién quan hay khong dén tranh chap va co can thiét hay khong dén viéc giai
quyét vy an. Ddi v6i viée giai quyét tranh chip trong vu an nay, phia Cong ty da
cung cap duoc cac bao cao tai chinh tir nam 2016, 2017, 2018, 2019, 2020; trén
CO SO Vén Piéu 18, sb tién 6ng H2 da ndp, xac dinh dugc s6 ¢o phan ma ong H2
dang nam gitr trong cong ty da du co so dé giai quyet tranh chap Hop dong mua
ban co phan gitta ong H2 va ba H. Do d6, Hoi dong xét xir so tham can ctr cac
tai liéu da duoc thu thap co trong ho so dé giai quyet vu 4n la day du.

[7] Dbi v6i dé nghi cua Cong ty va dng H2 vé viéc tam dinh chi giai quyet
vu an dé cho ket qua ctia co quan Canh sat diéu tra vé viéc giai quyét don t6
glac cua ba H té cédo 6ng H2 va éng M c¢6 hanh vi lira dao chiém doat tai san voi
s6 tién 18 ty déng. Tuy nhién, theo Cong van tra 10i cia Co quan canh sat diéu
tra thi noi dung t6 cdo cua ba H chi lién quan dén hop doéng mua ban C6 phén
gitra cac bén duogc xac 1ap vao ngay 30/6/2020 va khong lién quan dén hop dong
chuyén nhuong gitra ba H voi ong H2 vao ngay 01/5/2020. Vi vay, yéu cau tam
dinh chi giai quyét vu 4n 1a khéng cé co sé, nén khong dugc chip nhan.

[8] Pdi voi yéu cau ciia bi don Cong ty va ong H2 dé nghi dua 6ng Ding
Quang V1 tham gia vu 4n véi tu cach 1a nguoi co quyén loi va nghia vu lién
quan, dé lam rd ngudn goc sd c6 phan ma ba H dd chuyén nhuong. Tuy nhién,
theo pham vi yéu cau khoi kién ctia nguyén don, thi Hoi dong xét xir chi xem
xét tinh hop phap ddi véi giao dich chuyén nhuong co phan giira ba H, 6ng H2
va Cong ty duoc cac bén ky két vao ngay 01/5/2020 ma khong xem xét gi thém.
Truong hop gitta 6ng V1 va ba H ¢6 tranh chap vé hop dong chuyén nhuong cta
cac bén s& dugc giai quyét bang mot vu an khéc.

[9] Ban 4n so tham da danh gia toan dién céac tai liéu chimg ctr, xem xét
toan bd cac van dé can phai giai quyét trong vu an va da quyét dinh hop 1y. Vu
an da qua nhiéu l1an xét xr nhung khong c6 thay doi vé ban chat noi dung cua
tranh chap; Hoi dong xét xir phiic tham quyét dinh khong chap nhan cac khang
c4o, gitt nguyén Ban 4n kinh doanh thuong mai so thim s6 03/2025/KDTM-ST
ngay 10-3-2025 cua Toa an nhan dan tinh Quang Binh.

Vé an phi phic tham: ba Lé Thi H phai chiu 2.000.000 dong; 6ng
Nguyén Quang H2 phai chiu 2.000.000 déng; Cong ty T4 phai chiu 2.000.000
dong.

Vi cac lé trén,
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QUYET PINH:

1. Can ctr khoan 1 Diéu 308 cta Bo luat TS tung dan sy nam 2015; khong
chap nhan cc khang cdo ctia ba Lé Thi H, 6ng Nguyén Quang H2 va Cong ty
cd phan T4; git nguyén Ban an kinh doanh thwong mai so thim sd
03/2025/KDTM-ST ngay 10-3-2025 cta Toa an nhan dan tinh Quang Binh.

2.Vé an phi phuc thim:

Cong ty ¢ phan T4 _phai chiu an phi kinh doanh thuong mai phtc tham 1a
2.000.000 dong; dugc khau trir vao s tién 2.000.000 ddéng tam Gng an phi da
ndp theo Bién lai thu s6 0005315 ngay 26-03-2025 cta Cuc Thi hanh an dan sy
tinh Quang Binh.

Ong Nguyén Quang H2 phai chiu an phi kinh doanh thuong mai phic
tham 13 2.000.000 dong; dugc khau trir vao s tién 2.000.000 ddng tam ng an
phi da nop theo Bién lai thu s6 0005314 ngay 26-03-2025 ctua Cuc Thi hanh an
dan sy tinh Quang Binh.

Ba Lé Thi H phai chiu 4n phi kinh doanh thwong mai phiic thim la
2.000.000 dong; dugc khau trir vao sb tién 2.000.000 dong tam tmg an phi da
ndp theo Bién lai thu s6 0005321 ngay 27-03-2025 caa Cyc Thi hanh 4n dan su
tinh Quang Binh.

3. Ban an Kinh doanh thuong mai phtic tham c6 hiéu luc phap luat ké tir
ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- VuIl-TAND to1 cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai ba Nang;

- TAND tinh Quang Binh;

- VKSND tinh Quang Binh;

- Cuc THADS tinh Quang Binh;
- Nhitng nguoi tham gia to tung;
- Luu HSVA, P.HCTP, LT.

Nguyén Tan Long
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