TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc lap — Tw do — Hanh phiic

Ban 4n s6: 463/2019/DS-PT
Ngay: 24 -5 - 2019
V/v tranh chép vé 16i di, quyén
str dung dat

, ‘ NHAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:
Thdm phdn — Chii toa phién toa: Ba Vil Thi Thu Huong
Cdc Thiam phdn: Ba Lé Thi Ngoc Huong

Ong Nguyén Chi Sang

- Thu ky phién toa: Ba Po Ngoc Phuong Thao — Thu ky Toa 4n nhan
dan Thanh ph6 H6 Chi Minh.

_ - Dgi di¢n Vién kiém sit nhin dan Thinh phé Ho Chi Minh: Ong
Nguyén Van Hoang — Kiém sat vién tham gia phién toa.

Ngay 24 thang 5 nam 2019, tai tru s& Toa 4n nhan dan Thanh phé Ho
Chi Minh, tién hanh xét xir phuc thdm cong khai vu an dan sy thy 1y sb
204/2019/TLPT-DS ngay 22 thang 03 nam 2019 vé viéc tranh chap vé 16i di,
quyén sir dung dat.

Do Bén 4n dén sy so tham s6 39/2019/DS-ST ngay 25 thang 01 nam 2019
cua Toa an nhan dan huyén Binh Chanh, Thanh phé H6 Chi Minh bi khang cao.

Theo Quyét dinh dua vu an ra xet xur phuc tbém s6 1663/QD-PT ngay 10
thang 4 nam 2019 va Quyét dinh hoan phién toa s6 2969/2019/Qb-PT ngay 08
thang 5 nam 2019 ctia Toa 4n nhan dan Thanh pho H6 Chi Minh, gifra:

1. Nguyén don: Ba Nguyén Thi Kim L, sinh nim 1960.

Dia chi: S6 364 dudng Y, Phuong I, Quan B, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phap cta nguyén don: Ba DPang Hoang Pong T, sinh
nam 1977.

Pia chi: S6 411/47 duong H, Phuong M, Quan M, Thanh phé Hb Chi
Minh.

La nguoi dai dién theo Uy quyén ctia nguyén don theo Hop dong uy
quyén lap ngay 31/10/2018 tai Vian phong Cong chimg quan 10, Thanh phd Ho
Chi Minh, sé cong chimg: 17632 Quyén s6 10TP/CC-SCC/HPGD).

2. BiAdO’n:
2.1. Ong Phan Van T2, sinh nam 1951;



2.2. Ba Lé Thi Mai H, sinh nam 1951;

Cung dia chi: A2/19 4p 1, xi Q, huyén C, Thanh phé H6 Chi Minh.

2.3. Ba Phan Thi Bich H3, sinh nam 1981;

Dia chi: A1/14A 4p 1, x Q, huyén C, Thanh phé HO Chi Minh.

Ngudi dai dién hop phap cua 6ng T2, ba H, ba H3: Ba Nguyén Thi Thay
L2, sinh nam 1995;

Dia chi lién lac: S6 479/85/48 duong O, phudng H, Quan U, Thanh phd
Hb Chi Minh.

La nguoi dai dién theo Gy quyén cia cac bi don theo Vin ban ty quyén
s6 003279 ngay 12/4/2019, lap tai Van phong Cong chimg An Lac, Thanh phé
Hb Chi Minh).

Nguoi bao vé quyén va loi ich hop phap ctia bi don: Ong Nguyén Vin
T2, Cong ty Trach nhiém hitu han Mot thanh vién Nguyén Tam & Partners
thudc Poan Luat su Thanh phé H6 Chi Minh.

Dia chi tru so: S6 474/10 duong S, Phuong A, quan G, Thanh phd Ho
Chi Minh.

3. Nguoi co quyen lo1, nghia vu lién quan:

3.1. Ong Nguyen Ngoc K, sinh nam 1962.

3.2. Ba Nguyén Thi N3, sinh nim 1962.

Cung dija chi: A1/22 ép 1, xd Q, huyén C, Thanh phd H6 Chi Minh.

Nguoi khang cao: Ba Phan Thi Bich H3 — Bi don.
NOI DUNG VU AN:

Tai don khoi kién, don xin b sung khoi kién va trong qua trinh giai quyét
vu 4n tai cdp so tham, ngudi dai dién uy quyén caa ba Nguyén Thi Kim L 13 ba
Dang Hoang Bong T trinh bay:

Nam 2004 ba Nguyén Thi Kim L ¢6 mua cin nha s6 A1/22 4p 1, x3 Q,
huyén C, Thanh phé H6 Chi Minh. Ngay 20/10/2010 ba L da dugc Uy ban nhan
dan huyén C cép gidy ching nhan quyén str dung dat &, quyén sé hitu nha ¢ doi
v6i can nha va dat tai dia chi so A1/22 4p 1, xd Q, huyén C, Thanh phd Hd Chi
Minh. Giita cin nha sé A1/22 4p 1, xa Q, huyq:n C, Thanh phd Hb Chi Minh cta
ba L va cin nha sb A1/14A 4p 1, X Q, huyén C, Thanh phé Ho6 Chi Minh cta ba
Phan Thi Bich H3 c6 mét 16i di ra dudng N — Q. Sau khi mua nha thi gia dinh ba
L vé sinh sdng tai can nha néu trén, 6ng T2 va ba H dong ¥ cho ba L sir dung 16i
di nay 1am 16i di chung ra dudng N — Q. Pén niam 2010 ong T2 va ba H khong
cho ba L str dung 16i di nay. Ba H va 6ng T2 da xay cong rao & phia mit tién
duong tlep giap duong N — Q va cong rao phia sau dat khong cho ba L di qua 16
di nay dé di ra duong N-Q. Gidy ching nhan quyén sur dung dat quyén so hitu
nha & va tai san khac gan lién voi dat s6 BC 812687, s6 vao s6 cap GCN: 00315
ngay 20/10/2010 do Uy ban nhan dan huyén C cép cho ba Nguyén Thi Kim L
thé hién phan dét tranh chép 14 16i di noi bo.

Nay ba L khoi kién Qng Phan Van T2, ba Lé Thi Mai H va ba Phan Thi
Bich H3 v&i ndi dung yéu cau khdéi kién nhu sau:



- Yéu ciu Toa an xé4c dinh phﬁn dét co dién tich 76,0 m* thudc thira 106-
3, to ban d6 thtr 02 Bo dja chinh xa Q, huyén C, Thanh phd H6 Chi Minh (theo
tai ligu 02/CT-UB) tuong ung vi tri (a), thua 120-1, to ban dd th 03 Bo dia
chinh xd Q, huyén C, Thanh phé H6 Chi Minh (theo tai liéu do nim 2005) theo
Ban d6 hién trang vi tri do Cong ty Trach nhiém hitu han Po dac — Thiét ké —
Xay dung dich vu bat dong san Hoang Long 1ap ngay 14/11/2014 1a 16i di.

- Yéu cdu Tda an budc ong Phan Vin T2, ba Lé Thi Mai H, ba Phan Thi
Bich H3 thdo do cua hang rao trén phén dat co dién tich 76,0 m?, thudc thia
106-3, t& ban db thi 02 Bo dia chinh xa Q, huyén C (theo tai liéu 02/CT-UB)
tuong ung vi tri (a), thira 120-1, to ban dd thtr 03 Bo dia chinh x3 Q, huyén C
(theo tai liéu do nim 2005) theo Ban dd hién trang vi tri do Cong ty Trach
nhiém hiru han Po dac — Thiét ké — Xay dung dich vu bat dong san Hoang Long
lap ngay 14/11/2014 tra lai hién trang 14 16i di dé ba Nguyén Thi Kim L sir dung
lam 16i di tir nha A1/22, 4p 1, x3 Q, huyén C, Thanh phd H6 Chi Minh ra duong
N-Q.

Tai don yéu cau phan td, cac 101 khai tai ban ty khai va trong qua trinh giai
quyet vu an tai cAp so thim, ba Phan Thj Bich H3 trinh bay: Can nha s6 A1/14A
ap 1, xa Q, huyén C trudc day thudc quyén so hiru cia ba va éng Trang Hung
Long. Nam 2015, éng Trang Hung Long di lam thu tuc ting cho hét can nha va
d4t tai dja chi néu trén cho ba H3; do do, tir nam 2015 dén nay, ba H3 1a chu s¢
hitu duy nhat d6i v6i nha va dat tai dia chi A1/14A ap 1, xd Q, huyén C; trong
vu an nay ong Trang Hung Long khong con la ngu’oq c¢6 quyén loi, nghia vu lién
quan. L6i di ma ba L tranh chép 13 16i di riéng cta gia dinh ba, gia dinh ba da sir
dung hon 100 nam; hi¢n tai chi c6 ba H3, 6ng Phan Van T2 va ba L& Thi Mai H
(6ng T2 va ba H 1a cha me ctia ba H3) st dung phan dat nay dé 1am 16i di. Khi
ba L mua cin nha s6 A1/22 4p 1, xa Q, huyén C, Thanh phé H6 Chi Minh thi ba
L biét 16 di nay 1a cua riéng gia dinh ba H3. Can nha s6 A1/22 ap 1, xa Qui Pirc
ciia ba L c6 16i di khac dé ra duong N — Q. Vi tinh lang nghia x6m nén 6ng T2
va ba H da cho ba L duoc str dung 16i di ndy di ra duong N — Q. Tuy nhién, dén
nam 2009 éng T2, ba H va ba H3 khong cho ba L sir dung 161 di nay nita nén da
tién hanh 1am cong rao phia trudc tlép giap dudong N — Q va lam cdng rao phia
sau chan khong cho ba L str dung 16i di nay. Ba H3 khong dong y v&i toan bd
yéu cau khoi kién cua ba L. Pdng thoi, ba H3 ¢6 yéu cau phan t6 sau day doi véi
ba L: Yéu ciu Toa an xac dinh phan dét c6 dién tich 76 m? thudc thira 106-3, to
ban d6 s6 02, xa Q, huyén C, Thanh phé H6 Chi Minh (theo tai liéu O2/CT-UB),
tuong ung vi tri (a), thira 120-2, to ban d6 sé 3, xa Q, huyén C, Thanh phd Hb
Chi Minh (theo tai liéu do nam 2005) theo ban d6 hién trang vi tri do Cong ty
Trach nhiém hiru han Po dac — Thiét ké — Xay dung dich vu bat dong san Hoang
Long lap ngay 14/10/2014 1a thudc quyén sir dung ctia ba Phan Thi Bich H3.

Tai don yéu cau phan t8, cac 101 khai tai ban ty khai va trong qua trinh
giai quyét vu 4n tai cip so tham, ba Lé Thi Mai H (bi don) va la nguoi dai dién
hop phap cta 6ng Phan Vian T2 (bi don) trinh bay: Phan dit ma ba L dang khoi
kién tranh chip dbi véi ba H, 6ng T2 va ba H3 1a 16i di cua riéng ba H, éng T2
va ba H3 sur dung. Trudc day, vi tinh nghia hang xém nén ba H va ong T2 co
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cho ba L sir dung 1am 16 di tir cin nha s6 A1/22 ap 1, xa Q, huyén C, Thanh phé
Hd Chi Minh ra duong N — Q. Nhung tir nam 2009 dén nay ba H, ‘ong T2 va ba
H3 khong cho ba L sir dyng 101 di nay ra dudng N — Q. Vi phan dét nay 1 16i di
cta gia dinh ba, c6 ngudn goc tur xa xua cua gia dinh do do ba H va 6ng T2
khong ddng ¥ v6i toan bd yéu cau khoi kién cua ba L. Ba H va 6ng T2 dong ¥
v6i yéu cau phan t6 ctia ba H3.

Trong qua trinh giai quyét vu an, ngudi co quyén loi va nghia vu lién
quan - ong Nguyén Ngoc K trinh bay: Hién 6ng Nguyén Ngoc K dang ¢ va sinh
song tai can nha s6 A1/22 4p 1, xa Q, huyén C thudc quyén sé hitu cia ba
Nguyén Thi Kim L. Truéc day de vao dugc can nha néu trén 6ng Khanh phai su
dung 16i di ndi bo ma hién nay giita ba Nguyén Thi Kim L, 6ng Phan Vin T2, ba
Lé Thi Mai H va ba Phan Thi Bich H3 tranh chap. Phan 16i di tranh chap c6 dién
tich 76 m” thudc mot phan thira 106, to ban dd s6 2, xa Q, huyén C duoc thé
hién 14 161 di ndi bo trén gidy ching nhin quyén st dung dit, quyén so hitu nha
& va tai san gan lién véi dat thi Uy ban nhan dan huyén C d3 cap cho ba Nguyén
Thi Kim L. Ong K c6 ké khai mot phan dét trong phan dat 13 16i di ndi bo dang
tranh chip; tuy nhién, ong K xac dinh 13 khong tranh chap, khong yéu cau 8. bé
nghi Toa an cho phep ba L duge su dung 16i di chung dang tranh chap dé duogc
161 di vao nha. Pdng thoi, 6ng Nguyén Ngoc K ¢ don xin xét xtr ving mit.

Trong qua trinh giai quyét vu an, ngudi co quyén loi, nghia vu lién quan -
ba Nguyén Thi N3 trinh bay: Ba dang & tai cin nha s6 A1/22 ap 1, xi Q, huyén
C, Thanh phd H6 Chi Minh, cin nha trén 1a ciia ba Nguyén Thi Kim L dimg tén
cht quyén nha. Trong vu an tranh chap vé 16i di giita ba L v6i 6ng Phan Vin T2,
ba Lé Thi Mai H, ba Phan Thi Bich H3 thi ba hoan toan dong ¥ véi ¥ kién cua
ba Nguyén Thi Kim L. Pong thoi, ba Nguyén Thi N3 c¢6 don xin xét x{r vang
mat.

Tai Ban 4n dan sy so tham s6 39/2019/DS-ST ngay 25 thang 01 ndm 2019
cua Toa an nhan dan huyén Binh Chéanh, Thanh pho H6 Chi Minh da:

Tuyén xur:

1. Chéap nhén toan bd yéu cau khoi kién cua ba Nguyén Thi Kim L d6i véi
ong Phan Van T2, ba Lé Thi Mai H, ba Phan Thi Bich H3:

1.1. Xéac dinh phan dit dién tich 76,0 m%, thudc thira 106-3, t& ban dd thu
02 B dia chinh xd Q, huyén C, Thanh phd H6 Chi Minh (theo tai liéu 02/CT-
UB) tuong tng vi tri (a), thira 120-1, t& ban do thtr 03 Bo dia chinh x3 Q, huyén
C, Thanh phé Hb Chi Minh (theo tai liéu do nam 2005) theo Ban dd hién trang
vi tri do Cong ty Trach nhiém hiru han Po dac - Thiét ké - Xay dung dich vu bat
dong san Hoang Long lap ngay 14/11/2014 1a 16i di;

1.2. Bugc 6ng Phan Van T2, ba Lé Thi Mai H, ba Phan Thi Bich H3 théo
dd ctra hang rao trén phﬁn dét dién tich 76,0 m%, thudc thira 106-3, to ban d6 tht
02 B dia chinh xd Q, huyén C, Thanh phd H6 Chi Minh (theo tai liéu 02/CT-
UB) tuong ung vi tri (a), thura 120-1, to ban dd thir 03 B dia chinh x3 Q, huyén
C, Thanh phé H6 Chi Minh (theo tai liéu do nam 2005) theo Ban d6 hién trang
vi tri do Cong ty Trach nhiém hiru han Do dac — Thiét ké — Xay dung dich vu
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bat dong san Hoang Long 1ap ngay 14/11/2014 tra lai hién trang la 16i di dé ba
Ng}lyép Thi Kim L str dung lam 161 di tr nha A1/22, ap 1, xa Q, huyén C, Thanh
pho H6 Chi Minh ra duong N - Q.

Ong Phan Van T2, ba Lé Thi Mai H, ba Phan Thi Bich H3 thuc hién viéc
thdo d& ctra hang rao ngay sau khi an c6 hi¢u luc phap luat.

2. Béc toan bd yéu cdu phan t6 ctia ba Phan Thi Bich H3 ddi voi ba
Nguyén Thi Kim L.

Ngoai ra, Toa an cap so tham con tuyén vé nghia vu thi hanh an, 4n phi va
quyén khang céo cua cac duong su theo quy dinh phap luét.

Ngay 30/01/2019, Toa an nhan dan huyén Binh Chanh, Thanh phd Ho
Chi Minh nhan dugc Pon khang céo cua bi don ba Phan Thi Bich H3, khang céo
mot phan ndi dung ban an so tham 39/2019/DS-ST ngay 25 thang 01 nim 2019,
khong dong y thao d& hang rao dé mé 16i di cho gia dinh ba Nguyén Thi Kim L
st dung 1am 16i di chung.

Tai phién toa phuc tham, ngudi khoi kién khong rat don khoi kién, ngudi
khang cdo khong rat don khang cdo. Cac bén duong su khong théa thuan dugc
v6i nhau vé viée giai quyét vu an.

- Nguoi khang cao — ba Phan Thi Bich H3 c6 ba Nguyén Thi Thay L2
dai dién uy quyen trinh bay: Tai phién toa hom nay, ba H3 bd sung thém mot
yéu cau khang cao Ve viéc yéu cau cong nhén quyén su dung dat d6i véi phan
dat dién tich 76,0 m?, thudc thira 106-3, t& ban dd thir 02 Bo dia chinh xa Q,
huyén C, Thanh phé H Chi Minh (theo tai liéu 02/CT-UB) twong tng vi tri (a),
thira 120-1, t& ban do tha 03 Bo dia chinh xa Q, huyén C, Thanh phé H6 Chi
Minh (theo tai liéu do nam 2005) theo Ban dd hién trang vi tri do Cong ty Trach
nhiém hiru han Po dac - Thiét ké - Xay dung dich vu bat dong san Hoang Long
lap ngay 14/11/2014 cho ba va khong dong y thao d& hang rao trén phan dat
tranh chdp noi trén dé mo 16i di cho gia dinh ba Nguyen Thi Kim L stir dung lam
161 di chung. Ba H3 dya trén can cu la ngudn gdc dat tranh chip nam trong dién
tich dat 01ha 12a thudc quyen st dung cua ba Phan Thi My (me ong Phan Van
T2) theo Bang khoan dién thd cip nim 1933 cta Chinh phu toan quyen Dong
Duong. Nam 1968, ba My 1ap giao kéo cho 6ng Tran Van Thdm mudn dit dién
tich 6m x 12m, 6ng Tham ti y ké khai xin cip gidy ching nhan quyén st dung
dat va dua dién tich dat tranh chap vao 1am 16i di ndi bo, gia dinh 6ng T2 khong
biét. Dat dai nay gia dinh ong T2 da sir dung hon 100 niam, lam tuong rao bao
quanh, do thiéu hiéu biét nén khong ké khai quyén sir dung dat. Viéc ong
Nguyén Ngoc K ké khai quyén st dung dat nhung khong trinh bay cu thé ké
khai ndm nao 1a khong c6 co s. Nay ba H3 dé nghi Hoi dong xét xir xem xét ca
hai yéu cau khang cdo di néu trén.

Y kién ctia Pai dién Vién Kiém sat nhan dan Thanh phé HO Chi Minh vé
viéc tudn theo phap luat trong qua trinh giai quyét vu an tai Toa an cdp phuc
tham nhu sau:

V& t6 tung: Tham phan Chu toa phién toa, Hoi dong xét xtr va duong su da
chép hanh dGng quy dinh cua phap luat t6 tung dén su.
5



Vé noi dung vu an: Pé nghi Hoi dfmg xét xir khong chép nhan yéu cau
khang cédo cua ba Phan Thi Bich H3, chap nhan cac yéu cau khoi kién cua
nguyén don, stta mot phan ban an so thAm vé 4n phi.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u c6 trong hd so vu an da duge tham tra tai
phién toa va két qua tranh luén tai phién toa;

Sau khi nghi an, Ho1 déng x€t xr phuc thadm nhan dinh nhu sau:

Vé hinh thire: Pon khang cao ctia bi don 1a ba Phan Thi Bich H3 duogc
lam trong thoi han luat dinh pht hop véi quy dinh tai Diéu 271; Diéu 272; Diéu
273 BO luat td tung dan sy ndm 2015, duong sy da dong tam Gng an phi theo
quy dinh tai Diéu 276 B luat t6 tung dan su ndam 2015 nén dugc chap nhan.

Tai phién toa phiic tham, nguoi bao vé quyén va loi ich hop phap cia cac
bi don vang mat, Hoi dong xét xir xét thiy theo don xin hodn phién toa ngay
23/5/2019, luat su Nguyén Vian T2 xin hodn phién toa véi 1y do chua thu thap
duoc du tai liéu ching ctr 1a khong phu hop quy dinh cua phap luat; Hoi dong
xét xir can cir Diéu 296 Bo luat T tung dan su nim 2015 quyét dinh tién hanh
x¢ét XUr vu an.

Vé noi dung:

Tai phién toa phic tham, ba Nguyen Thi Thay L2 dai dién ba Phan Thi
Bich H3 b6 sung yéu cau khang cao vé viéc yéu cau cong nhan quyen st dung
dat d6i v4i phan dat dién tich 76,0 m®, thudc thira 106-3, to ban do tht 02 Bo dia
chinh x Q, huyén C, Thanh phé Hb Chi Minh (theo tai liéu 02/CT-UB) tuong
mg vi tri (a), thira 120-1, to ban d6 thir 03 B dia chinh x4 Q, huyén C, Thanh
phé H6 Chi Minh (theo tai liéu do nam 2005) theo Ban dd hién trang vi tri do
Cong ty Trach nhiém hiru han Po dac - Thiét ké - X4y dung dich vu bat dong
san Hoang Long 1ap ngay 14/11/2014 cho ba H3, xét yéu ciu bd sung nay co
lién quan dén viéc xem xét ndi dung khang céo theo don khang cdo ngay
30/01/2019 ctia ba H3 nén cin ctr Diéu 293 Bo luat T6 tung dan sy 2015, Hoi
ddng xét xir chap nhan khang céo bd sung ctia ba Phan Thi Bich H3.

Xet khang cao cua bi don — ba Phan Thi Bich H3 c6 ba Nguyén Thi Thay
L2 dai dién uy quyen trinh bay tai phién toa phic tham, yéu cau khang céo cong
nhan dién tich dat tranh chap noi trén thudc quyén str dung cuia ba H3 va khong
ddng y thao d& hang rao dé mo 16i di cho gia dinh ba Nguyén Thi Kim L sur
dung 1am 16i di chung, Hoi dong xét xir xét thiy trong qua trinh giai quyét vu an,
ba Phan Thi Bich H3 cho rang phan dat c6 dién tich 76,0 m®, thudc thtra 106-3,
td ban do thr 02 Bo dia chinh x4 Q, huyén C, Thanh phé Ho Chi Minh (theo tai
ligu 02/CT-UB) tuong tng vi tri (a), thira 120-1, t& ban dd thtr 03 B dia chinh
xd Q, huyén C, Thanh phé H6 Chi Minh (theo tai liéu do nim 2005) theo Ban dd
hién trang vi tri do Cong ty Trach nhiém hiru han Po dac — Thiét ké — Xay dung
dich vu bat dong san Hoang Long lap ngay 14/11/2014 thudc quyén sit dung cia
ba nhung ba H3 khong cung cap dugc cac tai liéu, chimg ctr ching minh qua
trinh st dung dat, dang ky ké khai d6i v6i phan dat ma ba yéu cau Toa an cong
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nhan. Péng thoi, khi duge cap Gidy ching nhan quyén st dung dat ddi voi nha
dat thudc quyén so hljru va su dungr cua minh, ba L, ong T2 cung nhu ba H3
cung khong co thac mac, khiéu nai dén co quan c6 thdm quyén khi phan dat 76,0
m® cic ong ba cho rang thudc quyen st dung cua minh lai khong dugc cong
nhan quyén st dung dat hop phap; phan dat noi trén khi duoc thé hién la 16i di
ndi b ra duong N — Q tai Glay ching nhan quyen st dung dét, quyén so hiru
nha & va tai san gin lién v6i dat s6 BC812687 do Uy ban nhan dan huyén C cap
ngay 20/10/2010 cho ba Nguyén Thi Kim L ma 6ng T2, ba L va ba H3 ciing
khong c6 ¥ kién phan doi.

Cin ci theo Cong vian s6 2783/TNMT ngay 11/9/2018 cta Phong tai
nguyén va moi truong huyén Binh Chanh (but luc 296) tra 161 cong van so
286/TAHBC ngay 01/3/2018 cua Toa an nhan dan huyén Binh Chanh xac minh
doi vaoi phan dat tranh chap c6 ndi dung nhu sau:

“1. V& ngudn gbc, qua trinh ddng ky ké khai phan dat c6 dién tich 76 m’.

a. Theo tai liéu 299/TTg:

Phan dat thudc thira 143 to ban d6 s6 01, loai dat T, ba Nguyén Thi Kim
L va 6ng Phan Van T2 khong c6 dang ky.

b. Theo ta1 liéu 02/CT-UB:

Thira 106 t& ban do sb 2, loai dat T (thd tap trung), ba Nguyén Thi Kim L
va ong Phan Vian T2 khong c6 dang ky.

c. Theo tai liéu Ban do dia chinh:

Thira 120 to ban do s6 3 (dién tich 16.9 m?), do 6ng Nguyén Ngoc K ké
khai.

Mot phan dat 1a duong giao thong, c6 dién tich 59,1 m’.

2. Vé cap gidy chting nhan quyén sir dung dat:

Phan dt c6 dién tich 76m” thudc mot phan thira 106 to 02 tai liéu 02/CT-
UB chua dugc cap giay chung nhan quyén st dung dat.”

Trong qua trinh giai quyét vu an tir cap so tham dén tai phién toa phuc
tham, cac duong su déu thira nhan phan dt tranh chap 1a 16i di tir khi nguyén
don mua lai nha dit cta ong Tran Vian Tham cho dén nam 2012 khi bi don rao
lai va hai bén phat sinh tranh chap.

, Tu nhiing phan tich trén ¢6 co s xac dinh phan dat cac bén tranh chap 1a
161 di, Toa an cap so tham chap nhan toan bd yéu cau khéi kién cia nguyén don,
khong chap nhan yéu cau phan t6 ctia bi don va bugc phia bi don thdo dé hang
rdo, tra lai hién trang 16i di 1 c6 can ctr va phu hop quy dinh phap luat; do do,

Hoi dong xét xir phuc tham khong chap nhén toan bo yéu cau khang céo cta bi
don, gitt nguyén phan quyét dinh chdp nhan yéu cau khoi kién cua nguyén don.

Ngoai ra, vé phan quyét dinh cta ban an so tham d6i véi yéu cau phan t6
cua ba H3, cap so tham can cu Piéu 95 va Piéu 100 cua Luat Pat dai naim 2013
dé khong chip nhan yéu cau phan té ciia ba H3 13 phu hop quy dinh phép luat,
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nhung do phan quyét dinh tuyén chua r6 rang nén can phai b6 sung thém noi
dung sau: Khong chép nhén yéu cau phan t6 cua ba Phan Thj Bich H3 vé yéu
cau Toa an cong nhan phan dat c6 dién tich 76 m® thudc thira 106-3, t& ban do
s6 02, xd Q, huyén C, Thanh phd Hd Chi Minh (theo tai liéu 02/CT-UB), tuong
tmg vi tri (a), thira 120-2, t ban dd sé 3, xi Q, huyén C, Thanh phd H6 Chi
Minh (theo tai liéu do nam 2005) theo ban do hién trang vi tri do Cong ty Trach
nhiém hitu han Po dac — Thiét ké — Xay dung dich vu bat dong san Hoang Long
1ap ngay 14/10/2014 thudc quyén sir dung cta ba Phan Thi Bich H3.

Ve an phi dan sy so tham, tai phién toa phuc tham, ong T2 va ba H c6 don
xin mién an phi; cian ct diém d khoan 1 Diéu 12 va Diéu 48 Nghi quyet so
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qubc hoi vé
murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1¢ phi toa an; can ctr
Piéu 2 Luat Nguoi cao tudi, do 6ng T2 va ba H trén 60 tudi nén can sta 4n so
thAm mién toan bd an phi dan su so tham cho ong T2 va ba H. Ba H3 chiu an
phi dan sy so tham 1a 600.000 dong (sau traim nghin ddng) do hai yéu cau khoi
kién ciia nguyén don dugc chip nhan; déng thoi, ba H3 con phai chiu 4n phi dan
su so thim 13 300.000 ddng (ba trim nghin déng) do yéu ciu phan t6 khong
duoc chép nhan, téng cong ba H3 phai chiu an phi dan su so tham 1a 900.000
ddng (chin traim nghin déng).

V& 4an phi dan sy phuc thim, do stra 4n so thdm nén ba H3 khong phai
chiu an phi phuc tham.

Vi cac I€ trén;

- Can clr khoan 2 Diéu 308 Bo luat td tung dan sy nam 2015,

- Nghi quyet sO 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thudng vu Qudc hdi, quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va st
dung an phi va I¢ phi Toa an.

QUYET PINH

Khong ch:ép nhén yéu cau khang c4o cua ba Phan Thi Bich H3, sira Ban
an dan su so tham s6 39/2019/DS-ST ngay 25 thang 01 nam 2019 cua Toa an
nhan dan huyén Binh Chanh.

1. Chip nhan toan bd yéu cau khoi kién cua ba Nguyén Thi Kim L ddi véi
ong Phan Van T2, ba Lé Thi Mai H va ba Phan Thi Bich H3:

1.1. Xéac dinh phan dit dién tich 76,0 m’, thudc thira 106-3, t& ban dd tht
02 B dia chinh xa Q, huyén C, Thanh phd Ho Chi Minh (theo tai liéu 02/CT-
UB) tuong tng vi tri (a), thira 120-1, t& ban do thtr 03 Bo dia chinh x3 Q, huyén
C, Thanh phé Hb Chi Minh (theo tai liéu do nam 2005) theo Ban dd hién trang
vi tri do Cong ty Trach nhiém hiru han Po dac — Thiét ké — Xay dung dich vu
bat dong san Hoang Long lap ngay 14/11/2014 1a16i di;

1.2. Bugc 6ng Phan Van T2, ba Lé Thi Mai H, ba Phan Thi Bich H3 théo
dd ctra hang rao trén ph?m dat dién tich 76,0 m%, thudc thira 106-3, to ban d6 tht
02 B dia chinh xd Q, huyén C, Thanh phd H6 Chi Minh (theo tai liéu 02/CT-
UB) tuong ung vi tri (a), thura 120-1, to ban dd thir 03 B dia chinh x3 Q, huyén
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C, Thanh phé H6 Chi Minh (theo tai liéu do nam 2005) theo Ban dd hién trang
vi tri do Cong ty Trach nhiém hitu han Po dac — Thiét ké - Xay dung dich vu bét
dong san Hoang Long 1ap ngay 14/11/2014 tra lai hién trang 13 16i di dé ba
Nguyén Thi Kim L str dung lam 161 di tir nha A1/22, ép 1, xa Q, huyén C, Thanh
phd Hb Chi Minh ra dudng Hung Long - Qui Purc.

2. Bac toan by yéu cau phan t6 cua ba Phan Thi Bich H3 déi vl ba
Nguyén Thi Kim L vé viéc ba H3 yéu cau Toa an cong nhan phan dat c6 dién
tich 76m” thudc thira 106-3, to ban do sb 02, xa Q, huyén C, Thanh phd Ho6 Chi
Minh (theo tai liéu 02/CT-UB), twong tng vi tri (a), thira 120-2, to' ban do so 3,
x@ Q, huyén C, Thanh ph6 H6 Chi Minh (theo tai liéu do nam 2005) theo ban do
hién trang vi tri do Cong ty Trach nhiém hiru han do dac - thiét ‘ké - xay dung
dich vu bat dong san Hoang Long 1ap ngay 14/10/2014 thudc quyén st dung cua
ba Phan Thi Bich H3.

3. Vé chi phi t6 tung:

Ong Phan Van T2, ba Lé Thi Maj H va ba Phan Thi Bich H3 cg’) trach nhié\m
tra cho ba L& Thi Kim Lan 6.300.000 dong (sau tri¢u ba tram nghin dong) la so tién
tam tng chi phi t6 tung ma ba L& Thi Kim Lan da dong tam ng.

Ké tir khi ba Nguyén Thi Kim L ¢6 don yéu cau thi hanh an, néu ong Phan
Van T2, ba Lé Thi Mai H va ba Phan Thi Bich H3 cham tra tiér} thi 6ng Pban Van
T2, ba Lé Thi Mai H va ba Phan Thi Bich H3 con phai trd 1ai doi voi so tién cham
tra theo murc 1ai suat quy dinh tai khoan 2 Diéu 468 cua Bo luat Dan su nam 2015
tuong ung véi thoi gian cham tra tai thoi diém thanh toan.

4. Vé 4n phi dan sy so thim:

4.1. C)ng Phan Vin T2, ba Lé Thi Mai H duoc mién 4n phi dan sy so tham.

‘ 4.2. Ba Phan Thi Bich H3’phéi chiu ér} phi dan sy so tham 1a 900.000
dong (chin trdm nghin dong); khau trir vao tién tam ung an phi ba H3 da np
1.250.000 dong (mat triéu hai tram nam muoi nghin dong) theo Bién lai thu tién
tam Umg an phi s6 AA/2017/0031221 ngay 12/01/2018 cua Chi cuc Thi hanh an
dan sy huyén Binh Chéph, Thanh ph6é H6 Chi Minh, hgén tra cho ba H3 so tién
chénh I¢ch 1a 350.000 dong (ba tram ndm muoi nghin dong).

4.3. Hoan tra cho ba Nguyén Thi Kim L tién tam tmg an phi la 200.000
déng (hai trim nghin d6ng) theo Bién lai thu tién tam tng an phi sb
AE/2012/07581 qga}{ 16/7/2014 cua Chi cuc Thi hanh &n dan sy huyén Binh
Chanh, Thanh pho H6 Chi Minh.

4.4. Hoan tra cho ba Nguyén Thi Kim L tién tam Ung an phi la 600.000
dong (sau tram nghin ddéng) theo Bién lai thu tién tam ung 4an phi s6
AA/2017/0030733 ngay 09/11/2017 cua Chi cuc Thi hanh an dan sy huyén Binh
Chanh, Thanh pho H6 Chi Minh.

5. V& an phi dan sy phuc tham:

Ba Phan Thi Bich H3 khong phai chiu an phi dan su phic tham, hoan tra
cho ba H3 300.000 dong (ba tram nghin dong) ti€én tam tng an phi phuc tham da
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nop theo Bién lai thu tam mg 4n phi, 1& phi toa an s6 AA/2018/0006807 ngay
30/01/2019 cua Chi cuc thi hanh an dan sy huyén Binh Chanh, Thanh pho H6
Chi Minh.

Truong hop ban an dugc thi hanh theo Diéu 2 Luat thi hanh an dan sy, thi
ngudi duoc thi hanh 4n dan sy, ngudi phai thi hanh an dan sy c6 quyén thoa
thuan thi hanh an, yéu cau thi hanh éan, tu nguyén thi hanh an hodc bi cudng ché
thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luat Thi hanh 4n dan sy, thoi
hiéu thi hanh an duoc thyuc hién theo Diéu 30 Luat Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: , TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan t0i cao; ‘ THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai TP.HO Chi Minh;

- Vién Kiém sat nhan dan cép cao tai TP.HO Chi Minh;

- Vién Kiém sat nhan dan TP. H5 Chi Minh;

- Cyc Thi hanh an dan sy TP. H6 Chi Minh;

- Toa an nhan dan huyén Binh Chanh;

- Chi cuc Thi hanh &n dan sy huyén Binh Chanh;

- Duong su;

- Luu.

Vii Thj Thu Huong
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