TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH LAO CAI Déc 1ap — Tw do — Hanh phuc

Ban 4n sb: 05/2018/DS-PT
Ngay 25/01/2018
V/v “Tranh chap hop ddng vay tai san”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH LAO CAI

- Thanh phén héi dong xét xir phiic tham gom co:

Thém phan - Chii toa phién toa: Ong Vi Minh Quan.

Cdc Tham phdn: Ba L Lan Din;

Ba Tran Thi Khanh Van.

- Thw ky phién toa: Ba Ly Thi Nhu Quynh - Thu ky Toa 4n nhan dan tinh
Lao Cai.

- Dai di¢gn Vign kiém sdt nhén din tinh Lao Cai: Ba Nguyén Thi Thu Huong
- Kiém sat vién trung cap tham gia phién toa.

Trong cac ngay 26/12/2017 va ngay 25/01/2018, tai tru s¢ Toa an nhan dan
tinh Lao Cai xét xtir phuc tham cong khai vu an thu 1y s6 25/2017/TLPT-DS ngay
30/10/2017 vé viéc: “Tranh chdap hop dong vay tai san”.

Do ban an dan su so tham sb 15/2017/DS-ST ngay 25/9/2017 cta Toa an
nhéan dan thanh pho I, tinh Lao Cai bi khéng céo.

Theo Quyét dinh dua vy an ra xét xtr s6 42/2017/QD-PT ngay 13/11/2017
gilra cac duong su:

1. Nguyén don: Ong Phung Duong P va ba Ting Thi Q.

Cung dia chi: S6 nha 056, duong C, phuong A, thanh phd I, tinh Lao Cai.

Nguoi dai dién theo Gy quyén cta nguyén don: Ong Nguyén Vin D2.

Pia chi: S6 nha 051, phé T, t6 43, phuong K, thanh phd I, tinh Lao Cai. (C6
mat tai phién toa).

2. Bi don: Chi Mong Thi L.

Dia chi: Tap thé Truong Cao dang cong ddong. S6 028 phd G, phuong K,
thanh pho I, tinh Lao Cai.

Nguoi dai dién theo Gy quyén ctia bi don: Ba Nguyén Thi D.



Dia chi: S6 nha 575, duong H, phuong K, thanh phd L, tinh Lao Cai. (C6 mat
tai phién toa).

3. Nguoi c6 quyén loi nghia vu lién quan: Anh Phung Anh P.

Dia chi: S6 nha 056, duong C, phuong A, thanh phd I, tinh Lao Cai. (C6 mat
tai phién toa).

4. Nguoi khang cao: Chi Mong Thi L 1a bi don trong vu an.

NOI DUNG VU AN

Tai don khoi kién ngay 28 thang 4 nam 2017 va cac 101 khai trong qué trinh
giai quyét vu an ciing nhu tai phién toa, ngudi dai dién theo Gy quyén cho nguyén
don trinh bay:

Ngay 12/5/2011, ong Phung Duong P va ba Tang Thi Q ¢6 cho vo chdng
anh Phung Anh P va chi Méng Thi L vay s tién 1a 700.000.000 dong (Khi d6 anh
P, chi L 13 vo chong) dé mua xe 6 t6. Viéc vay tién co lap thanh vin ban va anh P
1a nguoi truc tiép ky nhan vay tién, chi L khong ky vi khi d6 chi L di hoc khong co
mit tai dia phuong. Thang 3 nim 2014, Toa an nhan dan thanh phd 1 giai quyét
cong nhan thuan tinh ly hon gitra chi L va anh P. Ngay 22/3/2016, Toa an nhan dan
thanh phé | da giai quyét chia tai san chung cua vo chong anh P va chi L sau khi ly
hén, sau khi xét xir so tham, Anh P da khang cdo toan bo ban an. Ngay 15/7/2016,
Tda an nhan dan tinh Lao Cai dd xét xtr phuc tham. Tai ban an phuc tham ctia Toa
an nhan dan tinh Lao Cai da giai quyét chia tai san chung gitta anh P va chj L.
Theo ban an, tda an da chia tai san chung cua vo chéng anh chi nhung chua xem
xét khoan tién vay ng ciia 6ng ba.

Nay ong ba khoi kién, @& nghi Toa 4n budc chi Mong Thi L, phai tra cho 6ng
ba 1/2 sb tién d3 vay 1a 350.000.000 dong; phan con lai 350.000.000 déng dng ba
s& yéu cau anh Phung Anh P thanh toan sau.

Tai ban tu khai ctia bj don chi Méng Thi L va 15i trinh bay cta chi Nguyén
Thi D nguoi dai dién theo Gy quyén cua chi L tai phién toa: S6 tién 700.000.000
dong anh Phing Anh P ¢6 ky vay ng ong ba B, Q chi Méng Thi L khong dugc vay
va khong duogc sir dung sb tién vay do nén chi khong co trach nhiém phai tra sb
tién do cho ongba b, Q.

Nguoi c6 quyén loi, nghia vu lién quan anh Phing Anh P trinh bay: Do can
phuong tién di lai. Thoi diém d6 vo anh 1a chi Mong Thi L di hoc, nén anh c6 ban
v6i chi L vay ctua bd me anh 1a ong B, ba Q sd tién 700.000.000 dong dé mua
chiéc xe 6 to clia cong ty TNHH xdy dung S. Khi vay tién anh 1a ngudi truc tiép
nhan tién, viét gidy vay no va sau d6 da mua xe 6 t6. Khi vo chong anh ly hon, Toa
an hai cdp chia tai san chung vo chong trong d6 c6 chiéc xe 6 t6 d6. Nén khoan ng
700.000.000 dong anh xéac dinh 1a khoan ng chung cta vo chdng. Anh xac dinh
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anh va chi L mdi nguoi phai co trach nhiém tra 1/2 sb tién no trén 1a 350.000.000
dong.

Ban an so tham sb 15/2017/DS-ST ngay 25/9/2017 ctia Toa an nhan dan thanh
phé 1, tinh Lao Cai da quyét dinh:

Ap dung Diéu 463; 466 Bo luat dan su; khoan 1 Diéu 147 Bo Luat td tung dan
su; Nghi quyét 326/2016/UBTVQHI14 quy dinh vé muc thu, mién, giam, thu, ndp,
quan 1y va sir dung ,an phi 1€ phi Toa an.

Chép nhan yéu cau khoi kién cta 6ng Phung Duong P va ba Tang Thi Q,
budc chi Mong Thi L phai c6 trach nhi¢m thanh toan tra cho 6ng Phung Duong D,
ba Tang Thi Q sé tién 350.000.000 dong (Ba traim nim muoi triéu dong chan).

V& an phi: Budc chi Mong Thi L phai chiju 17.500.000 ddng an phi dan su so
tham.

Ngoai ra, an so tham con tuyén quyén khang cao cho cac duong su.

Ngay 11/10/2017, b1 don chi Mong Thi L khang cdo toan b ndi dung ban an
ban 4n so tham. Dé nghi Toa an nhan dan tinh Lao Cai bac don khoi kién cia 6ng
Phung Duong D, ba Tang Thi Q.

Tai phién toa phtc thim, chi Mong Thi L gitt nguyén noi dung khang cio.

Kiém sat vién, Vién kiém sat nhan dan tinh Lao Cai phat biéu y kién:

- V& viéc tuan theo phép luét trong qua trinh giai quyét vu an & giai doan phuc
tham: Ké tir khi thu 1y vu 4n cho dén trudc thoi diém Hoi dong xét xtr nghi an, Hoi
déng x€t xu, thu ky toa an da thyc hién dung theo trinh tu, thu tuc td tung dan sy,
nhitg ngudi tham gia t6 tung déu chip hanh dung quy dinh cta B luat TS tung
Dan su.

- V& quan diém giai quyét vu an: Dé nghi Hoi dong xét xir cin ctr vao khoan 2
Piéu 308; Diéu 309 Bo luat TS tung Dan su: Chap nhan khang céo cua chi Méng
Thi L, stra ban an so thim cua Toa an nhan dan thanh pho I theo huéng: Chap nhan
don khai kién cua 6ng Phung Duong P va ba Tang Thi Q, budc anh Phung Anh P
va chi Mong Thi L phai c6 trach nhiém lién dd6i thanh toan trd cho 6ng Phung
Duong D, ba Tang Thi Q s tién 350.000.000 dong. Anh P va chi L phdi chju 4n
phi theo quy dinh.

NHAN PINH CUA TOA AN
Can ¢t vao cac tai liéu, chting ctr c¢6 trong hd so vu an da duoc tham tra tai
phién toa. Can clr vao két qua tranh ludn tai phién toa trén co s& xem xét, danh gia
day du, toan dién cac ching ctr. Hoi dong xét xtr nhan dinh:

[1] Xét yéu cau khdi kién ctia ong Phung Duong P va ba Tang Thi Q: Ngay

12/5/2011, khi d6 anh Phing Anh P va chi Méng Thi L 1a vo chéng, do c6 nhu cau
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mua xe 0 to, anh Phung Anh P vay ctia 6ng Phung Duong b va ba Tang Thi Q (la
bb, me dé anh P) 700.000.000 dong va da mua xe 6 t6 BKS 24N- 85xx cua cong ty
TNHH xay dung S do ong Nguyén Vin M lam giam ddc. Viéc vay tién c6 lap thanh
van ban va anh P 1 nguoi truc tiép ky nhan vay tién, chi L khong ky. Tai ban an sé
05/2016/HNGD-PT ngay 15/7/2016 ctia Toa an nhan dan thanh ph I vé viée chia
tai san chung vo chdng sau khi ly hon di xac dinh chiéc xe 6 6 bién kiém soat 24N-
85xx 1a tai san chung cua vo chdng anh P, chi L c6 trong thoi ky hon nhan va da
dugc Toa an chia tai san chung theo yéu cau cua chi L, anh P.

Can ctr vao 10i khai ctia anh P va cac chimg ctr khac xac dinh: Sé tién anh P
vay 6ng Phung Duong P va ba Tang Thi Q 1a dé mua xe 6 to bién kiém soat 24N-
85xx. Mic du gidy vay ng chi co chit ky ctia anh P nhung sé tién duoc dung dé
mua sim tai san chung cua vo chéng, khi ly hon s6 tai san d6 da duoc xac nhan la
tai san chung ctia vo chong va da duoc chia theo quy dinh cua phap lut. Vi vay,
Toda an cap so thim xac dinh so tién anh P vay ciia ong Duong, ba Q 1a khoan no
chung cta vo chong anh Phung Anh P va chi Mong Thi L trong thoi ky hon nhan
va budc chi L phai c6 nghia vy thanh toan 1/2 s6 tién ng trén 14 co cin cr.

[2] Xét khang cdo cta chi Mong Thi L, Hoi ddng xét xir nhan dinh:

Vé thoi han khang cédo: Do khong nhat tri v6i ban an so tham 15/2017/DS-
ST ngay 25/9/2017 ciia Toa an nhan dan thanh phd I, ngay 11/10/2017, chi Méng
Thi L da khang cdo. Pon khang cdo cua chi L dugc thyc hi¢n trong thoi han khang
céo theo quy dinh cta phap luat nén duoc chap nhan.

Vé noi dung khang cdo: Chi Mong Thi L khang cdo toan b ban an so tham
s6 15/2017/DS-ST ngay 25/9/2017 ctia Toa an nhan dan thanh phd I, tinh Lao Cai
va cho rang khoan no 6ng Phung Duong D, ba Ting Thi Q 1a do anh Phung Anh P
vay ngay 12/5/2011, chi khong biét va khong dugc st dung sd tién trén. Chi van
khang dinh chiéc xe 6 t6 BKS 24N — 85xx 1a tai san chung cua vo chong anh chi
c6 trong thoi ky hon nhén, viéc Toa an chia khi anh chi ly hon 1a dung quy dinh
ctia phap luat. Tuy nhién chi L khong c¢6 ching cir ndo chitng minh khoan tién anh
P mua chiéc xe 6 to Bién kiém soat 24N - 85xx do dau ma c6, khong biét anh P 13y
tién mua 6 t6 tir ngudn nao; Khi ly hon chi di yéu cau Toa an chia chiéc xe 6 t6
trén vi chi xac dinh chiéc xe d6 c6 trong thoi ky hon nhan nén chi xac dinh d6 1a
tai san chung ctia vo chong trong thoi ky hon nhan.

Nhu vday, HDXX phiic tham xac dinh khoan ng 700.000.000d do anh Phung
Anh P vay ngay 12/5/2011 cta 6ng Phung Duong D, ba Tang Thi Q 1a khoan ng
chung cua anh P, chi L khi con la vo chéng. Khoan ng d6 dugc anh P vay dé mua
chiéc xe 6 t0 Bién kiém soat 24N - 85xx nén anh P va chi L phai phai c6 trach



nhiém trd cho 6ng D, ba Q va HDXX xac dinh trach nhiém tra ng ctia moi nguoi la
1/2 s6 tién no 6ng B, ba Q (Mbi nguoi phai chiu 350.000.000d6ng).

Vi vy, ong P va ba Q khoi kién yéu cau chi Méng Thi L phai tra 1/2 s6 no
cho ong ba, vai sé tién 1a 350.000.000d, con phan ng cua anh P ong ba s& doi sau.
Toa an cép so tham xét xu, bude chi Mong Thi L phai c6 nghia vu thanh toan tra
cho 6ng B, ba Q 350.000.000d 1a c6 can ctr, dang phép luat.

Tai phién toa phtic tham chi L khong cung cap dugc chimg cir gi méi ching
minh cho khang c4o ctia minh 1a c6 cén ctr.

Tir nhitng phan tich trén, HDXX phuc tham xét thay khang céo cua chi Mong
Thi L khéng c6 can cir nén khong dugc chdp nhan, can giit nguyén ban an so tham
ctia Toa 4n nhan dan thanh phé L.

[3] V& an phi dan su phiic thim: Do khéng cdo cta chi Mong Thi L khong
dugc chip nhan nén chi L phai chiu tién an phi dan sy phuc tham.

Vi cac lé trén,

QUYET PINH

Can ¢t vao khoan 1 Diéu 308 Bo luat T tung Dan su.

1. Khong chip nhan khang cdo cta chi Mong Thi L, gitr nguyén ban an dan
su so tham s6 15/2017/DS-ST ngay 25/9/2017 cua Tda an nhan dan thanh phd I,
tinh Lao Cai nhu sau:

Ap dung diéu 463; 466 Bo luat dan su; khoan 1 diéu 147 B Luat to tung dan
su; Nghi quyét 326/2016/UBTVQHI14 quy dinh vé muc thu, mién, giam, thu, ndp,
quan 1y va st dung an phi 1¢ phi Toa an.

Chép nhéan yéu cau khoi kién ciia ong Phung Duong P va ba Tang Thi Q,
budc chi Mong Thi L phai c6 trach nhi¢m thanh toan tra cho 6ng Phung Duong D,
ba Tang Thi Q sé tién 350.000.000 dong (Ba traim nim muoi triéu dong chén).

Ké tir ngdy ban an c6 hiéu lyc phap luat, ngudi duoc thi hanh an c6 don yéu
cau thi hanh an cho dén khi thi hanh xong khoan tién trén, hang thang nguoi phai
thi hanh 4n con phai chiu thém khoan tién 14i ctia sb tién chua thi hanh 4n theo quy
dinh tai diéu 357 Bo luat dan su.

Budc chi Mong Thi L phai chiu 17.500.000 dong an phi dan sy so tham; Ong
Phung Duong P va ba Tang Thi Q khong phai chiu 4n phi, dugc hoan tra
8.750.000 dong da ndp theo bién lai thu tién tam Gng an phi sé 0004231 ngay
04/5/2017 cta Chi cuc thi hanh 4n dan sy thanh phd 1.

2. V& an phi dan sy phuc tham: Budc chi Méng Thi L phai chiu 300.000
ddng tién an phi dan sy phic thim nhung duoc khau trir 300.000 dong tién tam



tmg 4n phi chi dd ndp theo bién lai s6: 0004676 ngay 23/10/2017 cta Chi cuc thi
hanh &n déan sy thanh pho I.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

“Truong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Piéu 2 Ludt
thi hanh an dan sy thi nguoi dwoc thi hanh an dan sy, nguoi phai thi hanh dan dan
sw ¢6 quyén yéu cau thi hanh dn, quyén thoa thudn thi hanh én, tr nguyén thi hanh
an hodac bi cuong ché thi hanh dén theo quy dinh tai cdac diéu 6, 7, 7Ta va 9 Ludt thi
hanh an dan sw. Thoi hiéu thi hanh dan duoc thuc hién theo quy dinh tqi diéu 30
Luadt thi hanh an dan su”.

Noi nhin: TM. HOI PONG XET XU PHUC THAM
- TAND Cap cao; Tham phan - Chi toa phién toa
- VKSND tinh 2;
- TAND thanh phd I;
- THADS thanh phé I:
- Cac duong sy;
- Luu HSVA; TA.
(da ky)
Vii Minh Quan






