TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINHB Poc lap - Tw do - Hanh phuc

Ban an s6: 01/2023/KDTM-PT.

Ngay: 03/01/2023.
“V/v: Tranh chdp vé hop dong xdy dung”

NHAN DANH
NUGOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH B

THnh phan héi déng xét xir phiic tham gém cé:

Thdam phadn- chii tog phién toa: Ba Nguyén Thi Huong Giang;

Cdc tham phan: Ong Nguyén Nhu Hién;

Ong Nguyén H Giang.

Thu ky phién toa: Ba Hoang Thi Kim Oanh - Thu ky Toa an nhan dan tinh B.

Dai dién Vign Kiém sdt nhin dan tinh B: Ba Luong Thanh Hao - Kiém sat
vién.

Trong ngay 30/12/2022 va ngay 03/01/2023, tai tru s¢ Toa an nhan dan tinh B
xét xtr phiic thAm cbéng khai vu an thu ly sé 07/2022/TLPT- KDTM ngay
15/11/2022 vé viéc: “V/v: Tranh chdp hop dong xdy dung”.

Do ban an kinh doanh thwong mai Su so tham s 04/2022/KDTM-ST ngay
05/9/2022 cta Toa an nhan dan huyén V bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr phuc tham s6 09/2022/QP-PT ngay
05/12/2022 va Quyét dinh hodn phién tda s6 12/2022/QD-PT ngay 21/12/2022
gitra:

- NguY don: Cong ty TNHH xay dung S

Pia chi: Tang 11 Toa nH MD, Complex Tower, s6 6 duong Nguyén Co Th, Khu
d6 thi M1, phuong C, quan N, tHnh phé H. Ngudi dai dién theo phap luat: Ong
Chung Mun Su- Giam déc cong ty.

Nguoi dai dién theo ty quyén:

1. Ong Nguyén Ngoc P, sinh nim 1988 (C6 mit)

Dia chi: Thi tran B, huyén V, tinh B

2. Ong Poan Trung K, sinh nim 1988 (C6 mit phién toa 30/12/2022, vang
mat tai phién toa 03/1/2023)

bia chi: Xa Y, huyén Y1, tinh N

- Bi don: Cong ty TNHH S1



Dia chi: Lo A, khu cong nghiép Q, xa Q, huyén V, tinh B. Dai dién theo phap
luat: Ong Kang Heung Sik- chiic vu: Téng giam déc Cong ty; Nguoi dai dién theo
ty quyén: Ong Pham Cao Tr-chtic vu: Pho giam doc cong ty (C6 mit).

Nguwoi bdo vé quyén va loi ich hop phdp cho Céng ty S1:

- Ong Nguyén Trong H- Luat su Cong ty Luat TNHH HPVN (Ving mat)

Dia chi: Tang 25, Toa nH lIcon 4, S6 243A Bé La THnh, phuong L, quan b,
tHnh phd H. (ving mat)

- Ba Pham Ngoc H — Luat su Cong ty luat TNHH H.A Law Group — C6 mat.

Pia chi: Tang 17, Toa nH CONINCO, s6 4, Tén That Tung, phuong Trung
Tu, quan B, H. (c6 mat)

- Ngwoi c6 quyén lgi va nghia vu lién quan:

1. Cong ty c6 phan co khi xay lap thuong mai M;

Nguoi dai dién theo phép luat: Ong Duong Vin Y- Chu tich Hoi dong quan tri
Cong ty.

Nguoi dai dién theo iy quyén: Ba Pao Viét M- Nhan vién phap ché cua cong
ty M (C6 mat).

Pia chi: Km10, quéc 16 3 Cau Do, xa Uy N§, huyén Pong Anh, tHnh pho H.

Nguoi bao vé quyén va loi ich hop phap cho Cong ty co phan co khi xay lap
thuong mai M: Ong Lam Vin Q va 6ng BJ Viét H- déu 1a Luat su cong ty Luat
Hop Danh Dan chinh (6ng Q c6 mit, 6ng H vang mat);

Dia chi: Tang 4, s6 148, Vit Pham Hm, Phuong Y Hoa, Quan Cau Gidy, tHnh
phd H.

2. Cong ty co6 phan tu van cong nghé, thiét bi va kiém dinh xay dung-
CONICO. Nguoi dai dién theo phap luat: Ong Nguyén Vin Cong- Chu tich hoi
dong quan tri cong ty (vang mat).

Pia chi: S6 04, phd Ton That Tung, phuong Trung Ty, quan D, tHnh phd H.

3. Cong ty TNHH Hanmiglobal Viét Nam.

Nguoi dai dién theo phap luat: Ong Lee Min Woo (vang mat).

Pia chi: 63 duong N1, Khu phé 3, Phuong Cat Lai, THnh ph Tha B, THnh
phd H6 Chi Minh, Viét Nam.

* Ngwoi khang cdo:

- NguY don 1a Cong ty TNHH xay dung Sdo ong Nguyén Ngoc P va ong
Poan Trung K dai dién theo uy quyén.

- Bj don 1a Cong ty TNHH S1 do 6ng Pham Cao Tr dai dién theo Gy quyén.

NOQI DUNG VU AN:

* NguY don la Cong ty TNHH xdy dung Sdo éng Chung Mun Su- Gidm déc

cong ty dai dién theo phdp lugt; éng Nguyén Ngoc P va éng Poan Trung K dai

dién theo iy quyén trinh bay:
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Ngay 19/12/2017, Coéng ty TNHH Xay dung S(Viét tit 1a Sam IL) va Cong ty
TNHH S1 (Viét tat 1a Si Flex) dd ky két Hop dong thi cong xdy dung sb
19122017-SI/SAMIL, vé viéc thi cong xdy dung nH xudng va cac cong trinh phu
tro tai dia diém: Lo A, Khu cong nghiép Q, xa Q, huyén V, tinh B, Viét Nam.
Téng gia tri hop dong ky két 1a 445.000.000.000VND (Bén tram bén muoi 1am ty
d6ng); Thué GTGT 0%; thoi han hoan tHnh cong trinh 13 ngay 30/6/2018. Sau khi
ky hop ddng Sda tuan thu ddy du cac diéu khoan cua hop dong ky két va da hoan
thién, ban giao xong cac hang muc cong viéc theo thoa thuan cho Si Flex véi tong
gia tri khéi luong da thuc hién theo hop dong 1a 445.000.000.000 ddng.

Toan bd khébi lugng cong viéc theo thoa thuan tai hop ddng thi cong xay dung
s6 19122017-SI/SAMIL di duogc thuc hién day da va duoc sy xac nhan cia cha
dau tu va co quan nH nudc co6 tham quyén. Do vay, Si Flex c¢é trach nhiém thanh
toan tra day da cho Ssb tién da thi cong theo thoa thuan hop dong la
445.000.000.000 dong.

Tuy nhién, cho dén ngay Skhoi kién, Si Flex méi chi thanh toan tra cho
Sduoc 09 1an vai tong sb tién 1a 422.750.000.000VND (Bon trdm hai muoi hai ty
bay tram nam muwoi triéu dong).

1. Yéu cau cua nguY don déi véi bi don:

- Yéu cau tra so tién chua thanh toan theo hop dong:

+ Si Flex con no chua thanh toan tra cho Stheo thoa thuan hop dong con lai 1a
22,250,000,000 VND (Hai muwoi hai ty hai tram nam muoi triéu dong).

+ Cac hang muc bi thay d6i, phat sinh ting thém so voi thoa thuan hop dong
gom 26 hang muc. Cu thé:

1 Lap dat éng thoat nuéc do thiét ké khong thé hién bé phét

cua toilet khu vuc 3, khu vuc 4. 694.132.703
2 | Ong cap nudc 88.645.115
3 Yéu cau thay doi hOfl‘l’l thién bén trong tang 2 khu vin

phong, phong thay do 473.540.140
4 Thay d6i thiét ké 6ng thoat nudc mua trong nH may 3.490.000.000
5 | Chi phi san lap va giam trir hé pit 6.977.483.375
6 | biém dau nbi pit 9.640.101
7 | Thay d6i vat liéu ctra s6 vach c¢d dinh cia Hnh lang 124.625.088
8 | Yéu ciu thém cira 638.088.787
9 Doi tuong truc X17~X18 47.844.401
10 | Thém Toilet trong phong an 38.247.324
11 | Thay doi vat liéu hop ctru hoa phong sach 52.227.927
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12 | B6 sung coc cho bé xtr 1y nuéc tH 591.002.483
13 | B6 sung mong bé may 1.699.545.708
14 | Thay ddi éng thoat nuéc mua phia sau bé xir Iy nuée tH 353.362.555
15 | Tang cong suat bom ctru hoa 435.986.504
16 Binh chita chdy trong phong phat di¢n va bén ngoai phong

dién 156.100.000
17 | Tang binh chita chdy nH xudng 229.127.456
18 | B6 sung binh chita chay nH phu tro thiéu 20.260.000
19 | Son chdng chay két cau thép 12.616.980.067
20 | Thay doi cira di va cira s6 phong nén khi, phong dién 32.225.059
)1 B sung cira s6 va ctra di cua phong bom bj thiéu trong

hop ddng 78.929.461
22 | Hoan thién mat nén nH phu trg (epoxy va ting cung) 232.782.677
o3 | Thay d6i thiét ké duong (tang khdi luong) va bd sung ludi

thép Hn (BOQ khong c6) 1.825.707.835
24 Thay d6i vat liéu hoan thién phong thang 1, ting 1 (Gach

deco va da Granite) 108.710.876
25 | Thém bang diéu khién quat hat 118.123.375
26 | Phi tha tuc hoan cong phong chay chira chay 1.200.000.000

Téng: 32.333.319.018

Qua trinh thuong lugng, gitra Sva Si Flex, hai bén ciing di thong nhat nhau vé
khéi lugng va gia tri ciia 23/26 hang muc, twong tng voi gia tri 1a 11.538.855.576

dong. D61 véi khoi lugng cong vige giam trur, hai bén cling da xac nhan va dong y

08/8 muc v&i sb tién 1a 7.684.681.022 dong; khdi luong cong viée ting thém cac
bén ciing da théng nhat dugc 15/18 hang muc véi s tién 1a 3.850.000.000 dong.
Gi4 tri nay da dugc hai bén xac nhan tai cac bién ban lam viéc va bién ban hoa giai

ngay 24/3/2021.
Cac hang muc c6 khdi lugng phat sinh cac bén chua thong nhat dugc gom:
1 Chi phi san 1ap va giam trir ho pit 6.977.483.375
2 Son chbng chay két cau thép 12.616.980.067
3 , Phi thu tuc hoan cong phong chay chira 1.200.000.000
chay
Tong cong 20.794.463.442

Can ct két qua giam dinh cua Cong ty CP Giam dinh va Tham dinh gia

Phuong Dong, gid tri thi cong 02 hang muyc nay dugc xac dinh 1a 16.427.600.000

ddng. Cu thé:



Chiphi | Pao dap dat tai cong trinh | Thiéu khoi luong | 3.486.384.099
1 san lap va | Cir Lasen ngan sut |6 Phat sinh mai 1.148.755.960
giam tru Phan bé nude khone th
hGpit | oo e MHOCRRONEEYE L Giam try -331.682.182
hién
Cot Thiéu khéi luong | 3.831.721.123
Son | pDam sai khéi lwong -674.628.919
, | CMong [ Keo Phat sinh moi 7.843.571.026
chay ket Thiu khéi Tuon
chu thép | Son 16t KCT et KoL Iwong -4 123 470.767
va phat sinh méi

Tong: 16.427.600.442

Sau khi d6i trir khdi lugng giira khéi lwong phat sinh dua trén két qua giam
dinh va khéi luong duoc giam trir. Syéu cau Si Flex thanh toan tra gia tri phan phat
sinh con lai 14 20.281.774.555 dong.

Syéu cau Si Flex tra so tién chua thanh toan 1a 42.531.774.555 dong

Ly do cho yéu cau: Can ct theo quy dinh tai Diéu 7 cua hop dong thi chu dau
tu - Cong ty TNHH S1 c6 quyén tao ra cac thay d6i trong pham vi chung cta hop
d6ng va khong can biét nhitng su thay doi nhu vay 1a sira ddi, thay thé, b sung
hodc xo4 bo. Moi thay do6i trong cong trinh s& duoc xem xét vi muc dich cua hop
d6ng. Chii dau tu pH hoan tra cho nH thau cho cac chi phi phat sinh lién quan dén
su thay doi trong cong trinh.

Khoan 3.4 Biéu 3 hop dong vé gia tri quyét toan da xac dinh: “Gid tri quyét
toan dwoc thong nhat duea trén gid tri thi cong cudi cung, ¢é thé hién cac hang muc
cong viéc thay déi nam ngodi bang dir todn hop dong, dwot ldp va thong nhat giira
hai bén qua ban yéu cdu céng viéc.

Bdng yéu cau cong viéc thé hién gid tri thi céng ting, giam theo ndi dung
cong viéc dwge yéu cau nam ngoai duw todn hop dong va dwoc phan danh khi hai
bén thong nhat gid tri quyét todn cudi ciing ciia hop dong”.

Nhu vay, trong hop dong ky két giira hai bén rd rang dd c6 quy dinh thoa
thuan va cach tinh ddi véi khdi luong phat sinh. Mic du, Si Flex cho rang khong
c6 bat Ky thoa thuan nao vé viéc thuc hién cac cong viéc phat sinh thém, tuy nhién,
cac diéu khoan hop dong noi trén da chiing minh vé viéc gia hop dong ky két chua
pH 1a gia tri quyét toan cudi cung. Viéc xac dinh gia tri quyét toan pH duoc xac
dinh theo gid tri khéi lugng thi cong cudi cing. Skhong c¢6 muc dich sir dung dbi
véi khdi luong phat sinh. Moi van dé thi cong cac hang muc déu dudi sy giam sat
cua Chu dau tu va tu van giam sat. Trén thuc té, cic cong viée phat sinh da duoc
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thuc hién, cac hang muc phat sinh da ton tai, duoc Si Flex, don vi tu van giam sat
xac nhan tai Ban vé& hoan cong va tiép nhan dua vao st dung.

- Yéu ciu tra so tién phat do cham thanh toan:

Can ctr theo quy dinh tai Pidu 6 cta hop dong da ky két thi “Trong truong
hop Bén A thanh todn chdm cho Bén B so véi thoi han quy dinh tai Piéu 2 cia hop
dong nay, bén A sé pH thanh todn thém cho Bén B 0.1%/ngay chdm thanh todn doi
VGi cong viéc dd hoan tHnh theo hé so trinh thanh todn va hod don GTGT. Thoi
gian cham thanh toan khong qua 01 thang”.

Nhu phan tich tai cic muc néi trén, Si Flex o 18i d6i véi viéc thanh toan sd
tién con lai cua hop dong cho Sam IL. Do vay Si Flex pH chiu tién phat theo quy
dinh cua hop déng twong (ng véi sé ngay cham tré ddi véi khoan tién pH thanh
toan nhung khong qua 30 ngay cho tirng lan thanh toan.

Tai phién toa nguY don xac dinh sb tién phat cham tra tinh dén ngay
05/9/2022 14 27.392.090.796 ddng.

- Yéu cau tra tién ldi chdm thanh toan:

Hop ddng ky két gitta Sva Si Flex ciing quy dinh (khoan 3.3 Piéu 3): Bén A
s& thanh toan cho khéi luong cong viéc da hoan tHnh da phé duyét trong vong 30
ngay ké tir ngay nhan duoc ho so thanh toan.

Viéc cham thanh toan cho nH thau 1a Hnh vi bi nghiém cAm theo quy dinh tai
khoan 11 Diéu 19 Nghi dinh s 37/2015/ND-CP cua Chinh Phu.

Thuc té da cho thay, Si Flex da rat nhiéu 1an vi pham nghia vy thanh toén giai
doan cua du 4n. Tham chi, cho dén nay, mac du cong trinh da dugc hoan tHnh,
dugc dua vao sir dung hon 02 nim nhung Si Flex van ¢ tinh tri hodn viéc quyét
toan va thanh toan cho Sdéi vai khébi luong con lai thoa thuan hop dong da ky két
va khoi luong cong viéc di phat sinh. Si Flex c6 18i doi véi viéc thanh toan sb tién
con lai caa hop déng cho Sam IL. Do vay Si Flex pH chiu tién 1i theo quy dinh
tuong ang voi $6 ngay cham tré,

Can ct theo quy dinh tai diém ¢ khoan 1 Diéu 28 Nghi dinh s 37/2015/ND-
CP ctia Chinh Phu thi Sdugc quyén yéu cau Si Flex pH thanh toan tra cho Stién 1ai
do cham thanh toan.

Mic du, hop dong khong c6 quy dinh rd vé tién 13i do cham thanh toan. Tuy
nhién, do Hop ddng xay dung 1 hop dong dan su. Nén, cin cr theo quy dinh cua
Bo luat dan sy tai Didu 468, 1ai sut duoc ap dung la 10%/nam.

Theo tinh toan cua Sam IL, tong s6 tién 13i (tam tinh dén ngay 05/7/2022), Si
Flex pH thanh toan cho Sla 9.594.303.854 ddng.

Tai phién toa nguY don yéu cau bi don thanh toan sé tién 13i cham tra tinh dén
ngay 05/9/2022 14 10.316.761.395 dong.

Tong sé tien ma nguY don yéu cau bi don tra la 79.126.214.289 dong.
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2. Quan diém ciia nguyY don déi Véi yéu cau phdn té cia bj don:

- POi Vi yéu cdu phat do chdm tién dé hop dong: Sda hoan tHnh va ban giao
dung, day du khéi luong cong viéce theo nhu cac thoa thuan da ky két. Si Flex da
tiép nhan ban giao va dua nH may vao hoat dong. Cong trinh da duoc hoan cong
va duge cac co quan nH nudce co tham quyén ching nhan hoan tHnh. Si Flex yéu
cau phat vi pham hop ddng véi sé tién 22.250.000.000 dong 14 hoan toan thiéu cin
ctr va khong dung quy dinh hop dong. Vi Si Flex c6 13i trong viéc hoan tHnh tién
d6 thuc hién hop dong.

Mic du Hop dong thi cong xdy dung sé6 19122017-SI/SAMIL ky ngay
19/12/2017 gitra Sva Si Flex xac dinh thoi gian thi cong hoan tHnh 1a 30/6/2018.
Sxac nhan, cong trinh khong hoan tHnh theo dtng thoi han néi trén. Tuy nhién,
viéc cham hoan tHnh khong pH 16i cia Sma phan Ién nguY nhéan do 15i cua Si
Flex. Biéu nay thé hién rat rd rang qua viéc: Si Flex c6 16i cham xin gidy phép xay
dung 03 ngay. Qua trinh thuc hién hop ddng, chu dau tu cling lién tuc c6 nhiéu yéu
cau thay doi, phat sinh khéi lugng cong viéc nam ngoai dy toan cua cong trinh va
thoa thuan hop dong di ky két. Piéu nay thé hién rat rd qua gia tri khdi luong cong
viéc phat sinh ma Sda trinh bay rat rd trong ho so khai kién.

Co s& phéap 1y: Biéu 39 Nghi dinh sé 37/2015/ND-CP ngay 22/4/2015 cua
Chinh phi1 quy dinh chi tiét vé hop dong xay dung ciing di quy dinh: Tién d6 thuc
hién hop ddéng duoc diéu chinh trong cac trudng hop sau: “b)Thay déi, diéu chinh
dy dn, pham vi cong viéc, thiét ké, bién phdp thi cong theo yéu cdu ciia Bén giao
thau, cdc thii tuc lién quan dnh hwéng dén tién do thuc hién hop dong xdy dung ma
khéng di 16i bén giao thau gay ra”.

Qua trinh thi cong du 4n, Si Flex khong sap xép, théng nhat ké ké hoach thi
cong gitta cac nH thau véi nhau, di gy anh hudng 16n dén tién do thuc hién cac
cong viéc. Dién hinh nhu viée thi cong cong tac lip dung tran nH may Skhong thé
thuc hién duoc theo ké hoach du dinh 1a ngay 07/8/2018, da pH tri hoan dén
31/8/2018 do pH chd hang myc thi cong ctia nH thau phu khac cua Si Flex. Cong
tac duong bé tong va asphal theo ké hoach thyc hién 1a ngay 14/9/2018, tuy nhién
da pH Iui thoi han thi cong dén 25/11/2018 do khong giai phong dugce thiét bi cia
cac nha thau tryc tiép cta chu dau tu dé trén duong, sau d6 13 mua 16n lién tuc, chi
dau tu van chuyén thiét bi 1am hong nén dudng d4 base khién Sphai 1am lai nén
duong nhiéu 1an trude khi d6 bé tong nhwra...Dén ngay 27/10/2018, Sda hoan tHnh
toan bo cong trinh thé hién qua viéc xuat hoa don.

Skhong dong y phat cham tién d6 vi viéc cham tién d6 hoan tHnh cong trinh
khong pH 18i cia Sma phan 16n nguY nhan do 16i caa Si Flex. Viéc pH kéo dai
thoi han thué don vi tu van giam sat d6i véi khdi luong cong viéc con lai 1a trach

nhiém cta chu dau tu.
7



- POi Véi yéu cau boi thiong thiét hai, khdc phuc, sira chita cdc khiém khuyét
doi Véi cong trinh xdy dung va khdc phuc 16i cong trinh:

Chua c6 co s& xac nhan, xac dinh thyc té c6 hay khong viéc Si Flex thué bén
thir ba thuc hién viéc sira chira mot phan cac hang muc cong trinh ma Sda ban
giao. Vi vy, Sdé nghi Si Flex cung cip diy du bing ching chirg minh:

+ Hang muc nao Si Flex nhan dinh nam trong hang muc stra chita, mirc dg va
khoi luong cac hang muc can stra chira;

+ Hang muc nao Si Flex nhan dinh Schua hoan tHnh viéc xay dung.

+ Cung cip ho so thé hién viéc Si Flex di thué bén thir ba sira chita, thi cong
bao gdm céc tai liéu dé chirmg minh khdi luong gi tri da sta chira, thi cong.

+ Tai liéu chtirng minh d3 thong bao hop 1é cho Syéu cau khéc phuc cac hang
muc Si Flex da stra chira.

Stir chéi thanh toan va tir chdi bao Hnh d6i véi cac hang muc cong trinh di bi
sta chira bdi bén thtr ba do Skhong duoc thong bao hop €.

Tir cac can ctr néu trén, da ching minh, cac yéu cau phan té cua Cong ty
TNHH S1 14 hoan toan thiéu can ct, khong dung véi thuc té va cac thoa thuan da
ky két trong hop dong va qua trinh dau thau.

Skhong chap nhan yéu cau phan té caa Cong ty TNHH S1 vé viéc yéu cau
Cong ty TNHH Stra cac khoan tién géom: Phat vi pham hop dong véi sb tién
22.250.000.000 dong twong duong 5% gia tri hop dong; Chi phi bén Si Flex pH
mua nguY vat liu dé thuc hién, khic phuc, stra chita cac khiém khuyét déi véi
cong trinh xay dung: 335.357.000 ddng; Chi phi khic phuc 13i cong trinh 1a
1.149.000.000 dong; Chi phi stra chita toan bo hd pit 3426.300.000 dong; Riéng
d6i véi yéu cau cia bi don vé viéc boi thuong so tién 372.935.000 dong cho viéc
kéo dai thoi han giam sat thi cong xay dung. Schap nhan tra ' sb tién nay.

3. Y kién ciia nguY don doi véi yéu cau déc ldp cia Céng ty M: Chéap nhan
toan bo yéu cau doc 1dp ma M dua ra vé viéc tra s tién 7.281.430.000 dong (Bay
ty, hai trim tAm muoi mt triéu, bdn trim ba muoi nghin ddng) phat sinh tir Hop thau
phu s6 170118-SI FLEX/MC ngay 17/01/2018 va Phu luc hop dong sd 01 kém theo
hop dong thau phu va 2.000.000.000 dong tién phat cham thanh toan. Téng cong
Sdong ¥ tra M s tién 9.281.430.000 dong, dong ¥ mdi bén chiu ¥ an phi.

* Bi don la Cong ty TNHH S1 do ong dai dién theo phdp ludt va ong Pham
Cao Tr dai dién theo iy quyén trinh bay:

1. Quan diém cua bi don ddi véi yéu cau caa nguy don:

- D6 Véi yéu cau buge bi don pH tra sé tien 22.250.000.000 dong.

Theo Diéu 3.3 ciia Hop dong thi cong xay dung s6 19122017-SI/SAMIL ngay
19 thang 12 nam 2017 (sau ddy goi 1a “Hop ddng”), 5% con lai caa Hop dong s&

dugc thanh toan cho Strong vong mudi (10) ngay sau khi duoc Bén A kiém tra,
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chap thuan ban giao dwa nH may vao sir dung va sau khi Si Flex nhan dugc bao
lanh bao Hnh tir Sam IL. Bao lanh bao Hnh co gia tri 5% cta Hop dong va co gia
tri trong vong 02 nam ké tir ngay nghiém thu ban giao dua cong trinh vao sir dung.
Tuy nhién Sda khong thuc hién xay dung theo dung tién d6 dé ra trong Hop ddng
va cling khong thuc hién sta chita cac khiém khuyét, hu hong ddi véi nH may
cting nhu khong phat Hnh bao 1anh bao Hnh theo dung quy dinh trén.

Si Flex chdp nhan tra Ssé tién 22.250.000.000 dong nhung yéu cau khau trir
vao s tién phat cham tién do ban giao cong trinh, chi phi khac phuc sta chita
nhitng khiém khuyét cta cong trinh, chi phi boi thuong thiét do cham tién d6. Nhur
vay, khi khau trir khoan phat vi pham ma SpH thanh toan vao tong gia tri hop dong
thi nén duoc hiéu 14 Si Flex da thanh toan day du tong gia tri hop ddng cho Sam IL.

- Déi Véi yéu cau bugc bi don chiu chi phi phat sinh: Si Flex khong dong y
véi ¥ kién ctia Své chi phi phat sinh nay. Boi Sda cam két rang pham vi tham gia
d4u thau cua Sla toan bd chi phi phat sinh trong subt qua trinh thuc hién dy an. Mat
khac, chi phi phat sinh cta SpH thé hién cac hang muc cong viéc thay doi nam
ngoai bang du toan hop dong va pH thdng nhat y kién voi Si Flex. Tuy nhién,
Smai chi cung cap cho Si Flex cac tai liéu, ching tir chang minh hop 1& dbi véi
mot s6 hang muc cong viéc thay d6i nam ngoai bang du toan hop dong ma co gia
tri twong duong 3.854.174.554 (Ba ty, tam tram nam muoi tw triéu, mot tram bay
muoi tw nghin, nam tram ndm muwoi tu) d6ng. DI véi cac hang muc phét sinh con
lai, Skhong cung cap cho Si Flex cac tai liéu, ching tir chieng minh hop 18, day du.
Vi vay, Si Flex khong dong ¥ va khong c¢6 nghia vy thanh toan cac hang muc nay
cho Sam II.

Tai phién toa, Siflex cho rang: trong sudt qué trinh thuc hién du an, bén phia
Skhong c6 bat cir thong tin trao doi, ¥ kién gi vé viéc thém hay bét vé cac khoi
lrong, hang muc cong trinh. Theo quy dinh cta phéap luat cling nhu tai ban moi
thau va Hop ddng duoc hai bén ky két déu quy dinh rat rd vé trinh ty, thu tuc cua
viéc thong bao cho nhau va pH dugc su dong ¥, chap thuan cua ca hai bén. Vi vay,
Si Flex khong dong y va khong c6 nghia vu thanh toan cac hang muc nay cho Sam
IL. Si Flex khong chap nhan tra Stoan bo so tién phat sinh vi cac hang muc phat
sinh thém khong duoc thyc hién theo dung trinh tu, nguY tic diéu chinh khoi
luong cong viée va gia hop ddng. Phan cac chi phi phat sinh di duoc hai bén théng
nhat tai budi hoa giai trude d6 co gia tri twong duong 3.854.174.554 (Ba ty, tdm
trdm ndm muwoi tw triéu, Mt tram bay tw nghin, ndm tram lam mwoi tw dong). Si
Flex dong y thanh toan véi diéu Kién hai bén hoa giai dugc va Sdong y sira chira
cac hang muc hu hong chua duoc sua chira bao Hnh. Khi bén phia nguY don
khong cé thién chi hoa giai, bén phia bi don ciing khong dong y cho khoan phat

sinh tang thém nay, boi ddy 1a hop ddng tron goi.
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- POi Vdi yéu cau cua nguY don vé viéc bugc bi don trd tién phat chdm trd va
tién ldi:

Cach tinh khoan phat cua Skhong ding véi quy dinh ciia Hop déng. Theo quy
dinh tai Biéu 3.3 ctia Hop dong: “Vdo ngdy 30 Hng thing, Bén B giti gidy to lién
quan dén khéi lwong cong viéc da hoan tHnh, ¢é chir ky ciia gidm sdt ciia Bén A.
Bén A sé thanh toan cho khoi lwong cong viéc dwoc hoan tHnh da dwoc phé duyét
trong vong 30 ngay ké tir ngay nhdn dwoc ho so thanh todn.” Tuy nhién Sdi tinh
s ngay cham thanh toan ngay tir thoi diém gui ho so thanh toan.

Trong qué trinh thyc hién hop dong, Si Flex ciing da timg thanh toan mot
khoan 13i va phat vi pham cho S(116.978.879 dong tién phat cham tra va tién 1ai
cham tra cta viéc thanh toan 1an thit 3 theo hoa don gia tri gia tang s6 0000068 bi
cham 07 ngay), nhung diéu nay ciing khong thdy duoc dé cap khau trir trong bang
tinh ciia Sam IL.

Do Skhong phat Hnh chimg thu bao Hnh nén Si Flex khong thanh toan tra s
tién 5% hop ddéng. Do d6 Si Flex khong chip nhan tra 13i va chiu phat d6i véi sd
tién nay theo yéu cu ctia Sam IL.

Si Flex khong dong ¥ tra Sso tién phat sinh nén ciing khong dong v tra tién 1ai
va tién phat ddi véi s6 tién nay theo yéu cau cta Sam IL.

2. Yéu cdu ciia bi don doi vdi nguY don:

Do Hnh vi vi pham nghia vu trong Hop dong ciia Sam IL, Si Flex da pH ganh
chiu nhiing thiét hai, ton thét, cu thé 1a:

- Thiét hai do viéc thi cong cham tién do va cham ban giao cong trinh xay
dung, do d6 SpH chiu phat s6 tién 1a 0,1%/ngay va tong muc phat khong qua 5%
cua gia tri hop dong.

Theo Diéu 2.1 cua Hop dong, thoi gian hoan tHnh nH may Si Flex vao ngay
30 thang 6 nim 2018. Tuy nhién, Sdi khong thyuc hién xay dung theo ding tién do.
Cu thé, dén ngay 6 thang 3 nam 2019, cc cong trinh x4y dung theo Hop dong méi
dugc Ban Quan Iy cac khu cong nghiép tinh B x4c nhan hoan thanh dé dwa vao st
dung. Nhu vay, tong thoi gian cham hoan tHnh nH may Si Flex do 15i cia Sla 248
ngay, ké tir ngay 01 thang 7 nam 2018 cho dén ngay 6 thang 3 nam 2019.

Vé gia tri phan cong viéc chua hoan thanh, tinh dén ngay 30/6/2018, Sam Il
cho rang da hoan tHnh duoc 89% khéi luong cong viée theo hoa don cudi cung ma
Sphat Hnh, twong Gng véi 89% cua gia tri Hop dong. Tuy nhién, tai Biéu 3.3 cua
Hop dong hai bén da ky két, thi Si Flex di tam tng trudc 15% gia tri Hop déng
cho Sam IL. Vi vay, thuc chét 1a phan gia tri cong viéc Schua hoan tHnh 13 26%
gia tri Hop dong.
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Nhu vay, tong so tién phat do cham thanh toan dwa trén sé ngdy cham hoan
tHnh va gia tri cong viéc cham hoan tHnh 1a 28.693.600.000 VND (Hai muwoi tam
ty, sdu tram chin muoi ba triéu sdu tram nghin dong).

Do muc phat téi da duoc 4p dung trong trudng hop nay 1a 5% cua tong gia tri
Hop Dong, twong duong 22.250.000.000 (Hai muoi hai ty, hai tram ndm muoi
triéu) dong. Do vay, Scé nghia vu tra tién phat vi pham cho Si Flex véi s6 tién 1a
22.250.000.000 VND .

- Chi phi phat sinh thém do viéc thué giam sat thi cong xay dung: Do Svi
pham tién 406, Si Flex da pH ky thém Hop ddng tu van quan 1y thi céng voi mot
don vi khéac 1a cong ty kiém dinh xdy dung CONINCO. Téong gia tri cua hop ddng
va cac phu luc 1a 372.935.000 VND.

- Vé cac khiém khuyét, hu hong nghiém trong trong cong trinh ma Sthi cong:
Céac cong trinh ma Sthi cong dd phat sinh mot sé cac khiém khuyét, hu hong
nghiém trong vi du nhu cong trinh bi 1o ri nude V.V,

Theo Diéu 5.2 ctia Hop Pong thi Sco nghia vu chiu trach nhiém vé cac khiém
khuyét, hu hong ma Svan chua thuc hién sta chira, khac phuc cac khiém khuyét,
hu hong cua cong trinh, vay Scé nghia vu boi thuong cho Si Flex cac chi phi bao
Hnh cac khiém khuyét, hu hong cua cong trinh.

Cong ty TNHH S1 di pH tu bo cac chi phi mua nguY vat liéu dé khac phuc,
stra chita cac khiém khuyét va lién tuc cat cir nguoi, thué ngudi tréng coi, xir Iy va
khac phuc cac khiém khuyét cong trinh ma bén phia Sbo lai khong thuc hién nghia
vu bao Hnh.

Chi phi bén Si Flex pH mua nguY vat liéu dé thuc hién, khiac phuc, sta chita
cac khiém khuyét d6i véi cong trinh xay dung: 335.357.000 VND.

Chi phi khic phuc 15i cong trinh tinh dén ngay xét xur 1a 1.149.000.000 dong.
Do Si Flex luon pH cir ra 5 ngudi c6 nhiém vu trong coi, xtr 1y, khac phuc cac 16i
sai hong, 10 ri tai cong trinh véi muc chi tra 12.000.000VND/nguoi/thang, lién tuc
tir thang 11/2019 dén nay.

Gia tri khic phuc lai hd pit theo bdo gia ctia don vi thtr 3 13 3.426.300.000
dong.

Tong céng bi don yéu cau nguY don pH tra s6 tién 27.534.342.000 dong.

* Ngwoi cé quyén lgi va nghia vu lién quan cé yéu cau dgc \gp la Cong ty cé
phdn co khi xdy lip thwong mai M trinh bay:

Ngay 17/01/2018, Sky Hop dong thau phu s6 170118-SI FLEX/MC véi Cong ty
c6 phan co khi xay lap thuong mai M (viét tit 1a M) vé viéc Thi cong lip dat két cau
thép NH may S1. Trong qua trinh thuc hién Hop dong Sda giao thém khdi lugng thi
cong xay dung phat sinh nén hai bén ky Phu luc hgp déng sé 01 kém theo Hop dong

thau phu s6 170118-SI FLEX/MC.
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Téng gia tri hop dong thau phu 1a 69.507.000.000 ddng (Sdu muoi chin 1y, ndm
tram linh nam triéu dong ) cong 10% Thué gia tri gia ting = 76.450.000.000 dong
(Bay muroi sdqu ty bon tram ndm muoi triéu dong), nhung gi tri xay dung thyc té thi
cong dugc Sva M nghiém thu gia tri khdi luong quyét toan hoan tHnh la:
77.548.900.000 dong ( Bdy muoi bay ty, ndm tram bon muoi tam triéu, chin tram
nghin dong), thé hién tai Bang nghiém thu gia tri khéi lugng quyét toan hoan tHnh c6
chir ky dai dién cia hai bén.

Sda 08 lan thanh toan cho M duoc tong sb tién 70.887.900.000 dong (Bdy muroi
ty tdm tram tdm muwoi bay triéu chin tram nghin dong). Con ng so tién 1a
6.661.000.000 doNng (Sdu ty, sdu trdm sdu muweoi mot triéu dong).

Déi vai Phu luc hop ddng s6 01 vé viéc thi cong khéi lwong phat sinh thi M da
thuc hién gia tri xay dung 13 6.824.730.000 dong (Sdu ty, tdm tram hai muwoi bon
triéu, bdy tram ba muweoi nghin dong) da duoc hai bén ky Bién ban ngiém thu ban giao
cong trinh dua vao sir dung va Bién ban quyét toan thanh 1y hop dong vao ngay
25/12/2018. Cong ty M rit mot phan yéu cau khoi kién dbi voi gia tri xay dung phat
sinh 6.204.300.000 dong, giit nguY cau SpH thanh toan cho M 620.430.000 dong la
tién thué gia tri gia tang (10% VAT).

Nhu vay, tong so tién Scon ng M 1a 7.281.430. 000a (Bay ty, hai trdam tam muroi
Mot triéu, bon trdm ba muwroi nghin dong).

Déi v6i phat cham thanh toan: Theo thoa thuan cia cong ty M va cong ty Stai
Piém 7.2, Diéu 7 ctia Hop thau phu s6 170118-SI FLEX/MC ngay 17/01/2018 quy
dinh cong ty Scham thanh toan s& pH bdi thuong cho Cong ty M 0.1% gia tri hop
d6ng cho mot ngay cham tré nhung khong qua 5% gia tri hop dong. Tuong duong s6
tién 4.218.681.000 a@ (Bon ty, hai trdm muwoi tdm triéu, sdu tram tdm muoi mwoi mot
nghin). Tuy nhién, Cong ty M va Cong ty Sda thong nhat SpH chiu s6 tién phat 1a
2.000.000.000d (Hai ty dong chin), M dong v tra % an phi.

Pé nghi Cong nhan viéc thoa thuan cua Sva M vé sé tién 9.281.430.000 ddng
(chin ty hai trdm tam muoi mot triéu, bon tram ba muwoi nghin dong)

Rt yéu cau buoc SpH thanh toan s6 tién tra M s tién 6.204.300.000 dong.

Khong yéu cau xem xét vé viéc truong hop TNHH xay dung Skhong co kha
nang tra ng thi yéu cau cong ty S1 pH tra no thay cho Sam IL.

* Nguoi cé quyeén loi va nghia vu lién quan la Cong ty ¢d phan tu van cong
nghé, thiét bi va kiém dinh xay dung- CONICO va Céng ty TNHH Hanmiglobal
Viét Nam trinh bay: Khong co tranh chip gi véi cac bén trong vu an va xin vang
mat tai phién toa.

* Do ¢ ndi dung trén, ban dn kinh doanh thwong mgi so thim sé
04/2022/KDTM-ST ngay 05/9/2022 ciia Tod dn nhéin din huyén V dd quyét

dinh:
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Ap dung: Cac Piéu 30, 35, 39, 92, 143, 144, 147; khoan 1, diém b, khoan 2,
Piéu 227; Piéu 244; cac Diéu 271, 273 Bo luat té tung dan su; Didu 141, 143, 144,
146 Luat xay dung nim 2014; cac Diéu 7, Piéu 36, Piéu 37, Piéu 38 Nghi dinh
37/2016/ND-CP ngay 22/4/2015 cta Chinh pha quy dinh chi tiét vé hop dong xay
dung; cac Piéu2,3,4,5 thong tu 07/2016/TT-BXD ngay 10/3/2016 cua Bo xay
dung huéng dan diéu chinh gia hop doéng xdy dung; Diéu 26 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Québc hoi vé mic
thu, mién, giam, thu, nop, quan 1y va st dung 4n phi va 1& phi toa an.

Xu:

1. Chap nhan mét phan yéu cau khoi kién cta nguY don ddi véi bi don. Buoc
Cong ty Si Flex pH thanh toan tra cong ty Ssé tién 47.351.212.953 dong (bdn muoi
bay ty ba trim lam mot triéu hai trim muoi hai nghin chin trim lim ba dong)

2. Chap nhan mot phan yéu cau phan t6 cua bi don d6i véi nguY don. Budc
cong ty Sco trach nhiém thanh toan tra céng ty Si Flex sd tién 10.841.737.000
d6ng (muoi ty tam tram bdn mdt triéu bay tram ba muoi bay nghin ddng)

Khau trir 02 khoan tién ma cac bén pH tra cho nhau. Can bugc Cong ty TNHH
S1 pH thanh toan tra cong ty TNHH xay dung Ss tién 36.509.475.953 dong (ba
muoi sau ty ndm trim linh chin triéu bén trim bay muoi lim nghin chin trim lim
ba dong).

3. Cong nhan sy thoa thuan cua cong ty TNHH xay dung Sva cong ty ¢6 phan
co khi xay lip thuong mai M: Cong ty Sco trach nhiém thanh toan tra cho cong ty
M sb tién 9.281.430.000 ddng (chin ty hai trim tdm muoi mot triéu bdn trim ba
muoi nghin dong).

4. Pinh chi yéu cau cua Cong ty ¢ phan co khi xay lap thuong mai M vé viéc
yéu cau Cong ty TNHH xay dung SpH thanh toén s6 tién 6.204.300.000 d phat sinh
tir Phu luc hop dong s6 01.

Dinh chi mét phan yéu cau cia Své viéc budc Si Flex tra s6 tién chi phi hoan
cong phong chay chita chay 1a 1.200.000.000d6ng.

5. Chi phi tham dinh gia: Cong ty TNHH xay dung SpH chiu 55.000.000 dong
chi phi tham dinh gia. X4c nhan Sda nop du so tién nay.

6. An phi:

- Cong ty TNHH xay dung SpH chiu 179.940.000 ddng an phi kinh doanh
thurong mai so thim co6 gia ngach. Pugc khau trir vao sé tién tam Gng an phi da
nop 85.500.000 dong theo bién lai thu tién tam ung an phi s6 AA/2012/0001499
ngay 04/01/2021 cua Chi cuc Thi Hnh an dan sy huyén V, tinh B. Sé tién an phi
ma Scon pH nop 13 94.440.095 dong.

- Cong ty TNHH S1 pH chiu 172.043.817 ddng an phi kinh doanh thuong mai

so tham c6 gia ngach. Puoc khau trir vao sd tién tam Gmg an phi d nop 65.250.000
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d6ng theo bién lai thu tién tam Gng 4n phi s 0006019 ngay 14/10/2021 cua Chi
cuc Thi Hnh 4n dan sy huyén V, tinh B. S tién 4n phi ma Si Flex con pH nop 1a
106.793.817 dong.

- Cong ty cb phan co khi xay lap thwong mai M pH chiu 29.320.357 dong an
phi kinh doanh thuong mai so tham c6 gia ngach. Puoc khau trir vao sb tién tam
tmg an phi di nop 63.000.000 ddng theo bién lai thu tién tam ung an phi sb
AA/2019/000301 ngay 01/3/2021 ctaa Chi cuc Thi Hnh an dan su huyén V, tinh B.
Tra lai M sé tién tam tGng an phi da nop 1a 33.679.643d4ng.

Ngoai ra ban an con tuY vé nghia vu cham thi Hnh 4n, quyén khang cdo cho
cac bén duong sy va huéng dan thi Hnh an.

* Ngay 16/9/2022, dai dign nguY don la Cong ty TNHH xdy dung Scé don
khéing cdo ddi véi mgt phan bdn dn so thdm, dé nghi Hi dong xét xiz phiic
tham sia bdn dn so tham theo hwong:

Bugc cong ty TNHH S1 pH thanh toan cho Cong ty TNHH xay dung Stoan
bo s6 tién thi cong cua khéi lugng cong viée phat sinh ctia hai hang muyc 1a chi phi
san lap va giam trir hd pit, son chéng chay két cdu thép voi téng gia tri 1a
16.427.600.000 dong; pH chiu tién phat va tién 13i phat sinh do cham thanh toan s6
tién nay.

Do 15i cua Cong ty TNHH S1 trong viéc trién khai va hoan tHnh dy 4n nén
Cong ty TNHH Xay dung Skhong pH chiu tién phat vi pham hop dong do 16i cham
tién do.

* Ngay 16/9/2022, dai di¢n bi don la Céng ty TNHH S1 khéing cdo mét
phdn bdn dn so thim, dé nghi Héi dong xét xir phiic tham tham sira bdn dn theo
hwong:

- Chép nhan toan bd yéu cau boi thuong thiét hai, chi phi stra chita lién quan
dén ro i hd pit, nut tran khu vin phong, dot mai panel nH xuon.

- Cong ty TNHH S1 khong pH chiu tién phat va 1ai cham tra di véi sé tién
22.250.000.000 dong vi Cong ty TNHH X4y dung Skhong thuc hién phat Hnh thu
bao lanh va thuc hién nghia vu bao Hnh.

- Cong ty TNHH S1 khong pH thanh toan cho Cong ty TNHH Xay dung Ssb
tién 3.854.000.000 dong chi phi phat sinh va khong pH chiu tién phat va 1ai cham
tra d6i véi s6 tién trén.

- Budc Céng ty TNHH Xay dung SpH chiu phat 22.250.000.000 dong do
cham tién d6 ban giao cong trinh.

Tai phién toa phic tham:

Pai dién theo ty quyén cua nguY don gitt nguY yéu cau khai kién, giir nguyY
khang cao. Pai dién theo uy quyén cua bi don giit nguY yéu cau phan té, gitt nguY

khang céo. Cac duong sy khong thoa thuan duoc véi nhau vé viéc giai quyét vu an.
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Dai dign theo dy quyén cia nguY don trinh bay: Cong ty Svan giit nguY céc
luan ctr da trinh bay & cap so tham. Sxéac dinh hop dong xay dung hai bén da ky
ngay 19/12/2017 1a hop dong tron goéi. Tuy nhién, qué trinh thuc hién hop dong,
bén cha dau tu 1a Cong ty Si Flex lién tuc thay d6i yéu cau cong viéc, trong d6 co
nhitng hang muc nam ngoai ban thiét ké moi thau. Dé dam bao tién d6 thi cong,
Sda bo qua mot sé thu tuc vé mat gidy to. Tuy nhién, Si Flex dd xac nhan khdi
lurong cong viéc phat sinh thong qua bién ban nghiém thu c6 chir ky cta hai bén va
xé4c nhan cua bén giam sat thi cong. Pén ngay 27/10/2018 — ngay nghiém thu lan
thir 9, Sda hoan tHnh 100% khdi lugng cong viéc theo hop dong; ngay nghiém thu
chinh 14 ngay yéu cau thanh toan va xuat hoa don. Cong ty Sdé nghi Hoi dong xét
xtr phuc tham chip nhan khang cdo ctua Sam IL, khong chdp nhan cac ndi dung
khang cao cua Cong ty Si Flex.

Dai dién theo sy quyén cia bi don va Ludt sw bao vé quyén va loi ich hop
phdp cho bi don thong nhdt trinh bay: Si Flex xac dinh ngay Shoan tHnh hop
dong 1a ngay 6/3/2019 — ngay Ban Quan 1y cac khu cong nghiép tinh B cap gidy
phép cho nH méy Si Flex di vao hoat dong. Tai Bién ban nghiém thu lan 9 — ngay
27/10/2018, hai bén déu xac dinh khdi luong cong viée con lai 12 5%. Si Flex
khong dong v v&i cach tinh phat cham tién do cua ban an so tham vi hop dong xay
dung hai bén ky két 1a hop dong tron géi, ké tir ngay 4/7/2018 thi Sbi xac dinh
cham tién d6 theo hop ddng véi khdi luong cong viée 13 139.398.560.458 dong,
nhan véi thoi gian cham ké tir ngay 4/7/2018 dén 6/3/2019 (245 ngay) thi Scham
tién do 1a: 139.398.560.458 ddng x 0,1% x 245 ngdy = 34.152.647.312 ddng. Tuy
nhién, muc phat cao nhat dugc ap dung 1a 5% gia tri hop déng, tuong duong
22.250.000.000 dong. Do d6, Cong ty SpH chiu phat s6 tién 1a 22.250.000.000
dong. Si Flex gitr nguY céac ndi dung khac di trinh bay & cp so tham, dé nghi Hoi
dong xét xtr phiic tham chap nhan toan bo ndi dung khang céo cua Si Flex, khong
chap nhan noi dung khang céo cua Sam IL.

Sau qua trinh tranh tung tai phién toa, Sxac nhan cong trinh bi cham tién do ké
tir ngdy 4/7/2018 va dong y véi cach tinh phat cham tién do cua Toa an cép so
tham va xin rat khang cdo vé noi dung nay. Bé nghi Hoi dong xét xir phiic tham
chap nhan cac ndi dung khang cio con lai cua Sva khong chap nhan toan bo noi
dung khang cao cua Si Flex.

Dai dién theo ty quyén va Luat su bao vé quyén va loi ich hop phéap cua Cong
ty c6 phan co khi xay lip thuong mai M khong c6 yéu cau, quan diém nao khac, dé
nghi Hoi dong xét xir gitr nguY quyét dinh cta ban an lién quan dén Cong ty M va
giai quyét cac ndi dung khang cao ctia Sva Si Flex theo quy dinh cta phép luat.

* Pgi dign Viém sdt tinh B phdt biéu quan diém:
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- V& t6 tung: Toa an nhan dén tinh B va cac dwong su dd chap Hnh day du cac
trinh ty, tha tuc cta Bo luat T6 tung dan su.

- V& ndi dung vu an:

+ Pé nghi Hoi dong xét xir phuc tham ap dung diém ¢ khoan 1 Diéu 289 cua
Bo luat T4 tung dan su: Dinh chi xét xtr phiic thim dbi v6i khang céo cua Cong ty
TNHH xay dung Své sb tién phat cham tién do.

+ Dé nghi Hoi ddng xét xir phuc thadm ap dung khoan 2 Biéu 308 caa B luat
T tung dan su, stra ban 4n kinh doanh thwong mai so tham sé 02/2022/KDTM —
ST ngay 05/9/2022 ctuia Toa an nhan dan huyén V, tinh B.

Ap dung Diéu 30, Pidu 35, Piéu 39, Piéu 92, Diéu 144, Piéu 147, Diéu 148,
Diéu 227, Diéu 244, Diéu 271, biéu 273 cua Bo luat TS tung dan su; Didu 141,
143, 144, 146 Luat xay dung nam 2014; Diéu 7, Piéu 15, biéu 36, Piéu 37, biéu
38 ciia Nghi dinh 37/2016/ND-CP ngay 22/4/2015 ctia Chinh phil quy dinh chi tiét
vé hop dong xay dung; cac Diéu 2, 3, 4, 5 Thong tu 07/2016/TT-BXD ngay
10/3/2016 cua Bo xdy dung huéng dan diéu chinh gia hop dong xay dung; Diéu 26
va Diéu 29 Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc hdi vé mac thu, mién, giam, thu, nop, quan 1y va sir dung an phi
va 1€ phi toa an.

Xur:

1. Chap nhan mot phan yéu cau khai kién cua nguY don 1a Cong ty TNHH
xay dung Sam IL. Buoc Cong ty TNHH S1 c6 nghia vu thanh toan cho Cong ty
TNHH xay dung Ssé tién 22.250.000.000 dong

2. Chap nhan mét phan yéu cau phan t6 ciia bj don 1a Céng ty TNHH S1.
Budc Cong ty TNHH x4y dung Scoé nghia vu thanh toan cho Coéng ty TNHH S1 s6
tién 16.878.524.960 dong.

Khau trir 02 khodn tién ma céc bén pH tra cho nhau. Can budc Cong ty TNHH
S1 pH thanh toan tra Cong ty TNHH x4y dung Ssb tién 5.371.475.040 dong.

3. V& an phi kinh doanh thuong mai so tham: cac duong sy pH chiu tién an
phi kinh doanh thuong mai so tham theotheo quy dinh caa phap luat; pH chiu an
phi d6i voi yéu cau khai kién khong duoc chap nhan.

5. Vé an phi dan sy phuc tham: cac duong su khong pH chiu an phi phuc
tham. Hoan tra ngudi khang cdo sd tién tam tng an phi phuc thim di ndp nhung
tam giir dé dam bao thi Hnh an.

Kién nghi khic phuc vi pham: khéng c6

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u co6 trong hd so vu an duoc tham tra tai phién

toa va cdn cir vao két qua tranh luan tai phién toa, Hoi dong xét xir nhan dinh:
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[1] Vé sw vang mit ciia ngwoi tham gia té tung: Mot sé nguoi co quyén loi
nghia vu lién quan di duogc triéu tap hop 1é nhung vang mat tai phién toa mo 1an
thir hai. Toa an xét xtr vang mat ho 1a dam bao quy dinh tai Diéu 296 cua Bo luat
T4 tung dan su.

[2] Vé ndi dung vu 4n va ndi dung khang cdo:

[2.1] Xét ngi dung khdng cdo cua Cong ty Sva khang cdo cua Cong ty Si
Flex lién quan dén chi phi phdt sinh, tién phat va 1di ch@m trd chi phi phdt sinh,
Héi dong xét xir thdy:

Cong ty Syéu cau Cong ty S1 thanh toan tong chi phi phat sinh Ia
20.277.600.442 ddng, trong d6 khdi luong cong viéc hai bén di thong nhat 1a
3.850.000.000 dong va khdi luong cong viée hai bén khong théng nhit duoc 1a
16.427.600.442 ddng (chi phi san lap va giam trir hé pit, son chong chay két cau
thép). Cong ty Sxac dinh chu dau tu 1a Cong ty Si Flex khong c6 yéu cau thay doi
hop ddng bang van ban, khong co ban yéu cau coéng viée thé hién cac hang muc
phat sinh, nH thau khong c6 bang du toan khéi lwong cho nhiing thay ddi trong
cong viée nhung cac hang muc phat sinh theo ménh 1énh cua chu dau tu tai cong
trudong 1a cé that, dugc thé hién & bién ban nghiém thu, c6 xac nhan cia giam sat
thi cong. Dé dam bao tién do thi cong va tin tudng phia Si Flex ma phia Sda chu
dong thi cong ma bd qua cac khau trén.

Phia Céng ty Si Flex khéng chap nhan yéu cau va quan diém ctia phia Sam IL,
cho réng hop déng thi cong hai bén 1a hgp dong tron goi, c6 hang myc gidm trir, co
hang muc phat sinh. Hai bén khong c6 sy théng nhat vé diéu chinh vé gia nén
khong dong ¥ thanh toan thém cho Sam IL.

* Vé noi dung khang cdo cua Cong ty Sdé nghi budc Cong ty Si Flex pH chiu
thém chi phi phat sinh 16.427.600.442 dong va tién phat, 13i cham tra cia sb tién
nay:

Tai phién toa phtic tham, dai dién theo Gy quyén ctia nguY don va bi don déu
x4c dinh Hop dong thi cong xdy dung sd 19122017-SI/SAMIL ky két ngay
19/12/2017 13 hop dong xdy dung tron goi.

Theo quy dinh tai diém a khoan 3 Diéu 15 Nghi dinh 37/2015/ND-CP ngay
22/4/2015 quy dinh chi tiét vé hop dong xay dung: “ Gid hop dong tron géi la gid
hop dong khéng thay doi trong sudt qud trinh thwe hién hop dong doi véi khoi
lirong cdc cong viéc thudc pham vi hop dong da ky két, trir trieong hop bat kha
khéng va thay doi pham vi cong viéc pH thiee hién.”

Theo théa thuén trong hop déng, tai cac diéu 3.4, 7.1, 7.2 cua Hop déng xay
dung néi trén va quy dinh tai cac Diéu 7, Diéu 36, Piéu 37, biéu 38 Nghi dinh
37/2015/NDB-CP ngay 22/4/2015 cta Chinh phu; cac Piéu 2, 3, 4, 5 Thong tu

07/2016/TT-BXD ngay 10/3/2016 ciia Bo xay dung hudng dan diéu chinh gia hop
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ddng xay dung thi viéc diéu chinh cac hang muc xdy dung, gia tri hop dong can
duogc su thong nhét gitra cac bén thé hién qua bang yéu cau cong viée duoc cic bén
1ap va thong nhat, sau khi chu dau tu c6 yéu cau thay doi trong hop ddng bang van
ban thi bén thi cong pH 1ap bang du toan dé 02 bén théng nhat vé khéi lugng cho
nhitng cong viéc thay doi.

Phia Sxac nhan hai bén khong thuc hién cac thu tuc trén, thuc hién cac cong
viéc phat sinh theo yéu cau va ménh Iénh thi cong tai cong truong nhung phia Si
Flex khong thira nhan va khong dong y ndi dung nay. Ngoai 10i khai, Skhong cung
cap duoc tai lidu, ching ctr ndo khic. Do d6, Cong ty Si Flex khong chap nhan
thanh toan céac chi phi phat sinh theo yéu cau cua Sla c¢6 cin ct, phit hop voi thoa
thuan cua hai bén trong hop dong xay dung di ky két va phu hop véi quy dinh cia
phép luat. Toa an cip so tham khong chap nhan yéu cau cia nguY don vé viéc
budc bi don pH thanh toan khoan chi phi phat sinh 16.427.600.442 dong la ding
phap luat. Do d6, khong ¢ cin ctr chap nhan khang cio ctia Cong ty Své ndi dung
nay.

* V& noi dung khang céo ctia Cong ty Si Flex, khong dong ¥ tra Cong ty Schi
phi phat sinh gia tri 3.850.000.000 d6ng va tién phat, 1ai cham tra cta so tién nay:

Trong qua trinh chuan bi xét xir, Cong ty Si Flex dong ¥ thanh toan s6 tién
trén cho Cong ty Svai diéu Kién hai bén hoa giai dugc va Sdong y stra chita céc
hang muc hu hong chua duoc stra chita bao Hnh cho Si Flex. Khi Skhong c¢6 thién
chi hoa giai thi Si Flex khong ddng ¥ cho khoan phat sinh nay, boi day 1a hop dong
tron go.

Quan diém caa Cong ty Si Flex 1a phu hop véi théa thuan trong hop dong va
quy dinh cua phap luat nén c6 co sé chap nhan. Toa an cip so tham cin ¢ vao ¥
kién cua Cong ty Si Flex tai phién hoa giai dé budc bi don pH thanh toan khoan
tién nay 1a khong dam bao. Do vay, can chap nhan khang cdo ctiia Cong ty Si Flex,
stra ban an so tham theo hudng khong budc Cong ty Si Flex pH thanh toan khoan
chi phi phét sinh 3.850.000.000 dong nay cho phia Sam IL.

Do Cong ty Si Flex khong c6 nghia vu thanh todn chi phi phat sinh nén khong
pH chiu tién phat cham tra va 1ai cham trd nhu nhan dinh va quyét dinh cua Ban an
so tham.

[2.2] Xét néi dung khdng cdo ciia Cong ty Scho rang Skhéng pH chiu phat
do 16i ch@m tién dg céng trinh, Hoi dong xét xir thay:

Tai phién toa phtc tham, dai dién theo ty quyén cta Sxac nhan viéc phat
cham tién do nhu nhan dinh va quyét dinh cua ban 4n so tham 1a dung. Pai dién
theo ity quyén cua Sxin rt khang cao Vé noi dung nay. Do do, can dinh chi xét xir
phuc tham dbi véi khang cdo nay cta phia Cong ty Stheo quy dinh tai diém c

khoan 1 Diéu 289 cua Bo luat Té tung dan su.
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[2.3] Xét ngi dung khdng cdo ciia Cong ty Si Fex yéu cdu Céong ty SpH chju
phat do ddm tién dé mic cao nhdt la 5% gid tri hgp dong, twong dwong
22.250.000.000 déong, Héi dong xét xir thay:

Theo thoa thuan tai Biéu 2 cia Hop dong xay dung da ky két thi ngay bat dau
thi cong la ngay 19/12/2017 va ngay hoan tHnh nH may S1 giai doan 2 la ngay
30/6/2018. Tuy nhién, hai bén déu xac dinh viéc xin cap gidy phép xay dung c6 su
cham tré 3 ngay so voi ngay bat dau thi cong nén thoi diém bit dau thi cong thuc té
1a ngay 22/12/2017, thoi diém hoan tHnh nH may theo hop dong 13 ngay
03/7/2018. Tai phién toa phtic tham, Cong ty Si Flex va Cong ty Sdéu co 1oi khai
xéac dinh Cong ty Sda cham tién do ké tir ngay 4/7/2018.

Theo quy dinh tai Biéu 6 ciia Hop dng xay dung ngay 19/12/2017: “Néu thuc
hién hop dong bi chdm do 151 ciia bén B thi bén B sé pH béi thuong cho bén A sé
tien bang 0,1%/ngay.Gid tri phan céng viéc chwa hoan tHnh cho méi ngay cham.
Tong murc phat khéng qua 5% gid tri cua hop dong.”

Vé khéi luong cong viéc chua hoan tHnh: Cong ty Sva Cong ty SI Flex déu
thira nhan dén ngay 4/7/2018, khéi lugng cong viéc ma Schua hoan tHnh I3
139.398.560.458 dong.

Vé tong thoi gian cham tién do: Hai bén khong thong nhat duoc moc thoi gian
ma Cong ty Shoan tHnh xong 100% cong viéc. Cong ty Si Flex cho rang tong thoi
gian cham hoan tHnh nH may Si Flex do 13i cia Sla 245 ngay, ké tir ngdy 04 thang
7 nam 2018 cho dén ngay 6 thang 3 nam 2019 (ngay duoc cip gidy phép hoat
dong). Phia Céng ty Scho rang ngay hoan tHnh 100% cong viéc 1a ngay
27/10/2018 — ngay Si Flex nghiém thu lan 9 va chap thuan thanh toan 95% gia tri
hop dong, chi gitr lai 5% hop dong dé dam bao cong trinh. Can ctr ndi dung cac
bén da thoa thuan trong hop dong thi thay: Quan diém cta Sla phu hop vi sau ngay
nghiém thu lan 9 (ngay 27/10/2018), cac bén khong tién Hnh nghiém thu thém
hang muc nao khac. 5% gia tri hop dong chua thanh toan trong bién ban nghiém
thu lan 9 khong pH 13 khéi luong cong viée chua thuc hién ma 13 5% dé bao Hnh
cong trinh theo thoa thuan cia hai bén. Do vay, can xac dinh ngdy Cong ty Shoan
tHnh 100% khéi lugng cong viéc 1a ngay 27/10/2018. Tong thoi gian Cong ty
Scham tién do 1a 116 ngay.

Cong ty Sduoc xac dinh cham tién d6 theo thoa thuan trong hop dong 1a 116
ngay, khéi luong cong viéc cham tién do tai thoi diém hét thoi han hop dong la
139.398.560.458 dong. Theo thoa thuan tai Diéu 6 cia Hop dong da ky két thi sb
tién phat cham tién ¢6 ma SpH chiu 1a:

139.398.560.458 ddong x 0,1% x 116 ngay = 16.170.232.960 dong.
Ban an so thdm xac dinh SpH chiu phat cham tién d6 véi sb tién

10.133.445.000 dong 1a khong chinh xac. Do d6, can chap nhan mot phan khang
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céo cua Si Flex vé noi dung nay, budc SpH tra SI Flex tién phat do cham tién do 1a
16.170.232.960 dong.

[2.4] Xét khdng cdo cia Cong ty Si Flex cho rang Cong ty Si Flex khéng
pH chju tién phat va lii chgm trd déi véi sé tién 5% hop déng (22.250.000.000
dong) vi Cong ty Skhong thuc hién phdt Hnh thie bdo ldnh va thuc hién nghia
vu bdo Hnh.

Cong ty Si Flex xac nhan chua thanh todn cho Cong ty S5% gia tri hop dong,
tuong duong sb tién 22.250.000.000 dng, chap nhan thanh toan cho Cong ty Ssb
tién nay.

Vé thoi han thanh toan s6 tién 5% hop dong:

Cac bén di thoa thuan tai Diéu 3.3 cua Hop ddng: “Thanh todn lan cudi: 5%
Cia gid tri hop dong sé dwegc bén A thanh todn cho bén B sau khi bén A kiém tra,
chap thudn ban giao dwa nH mdy vdao st dung va sau khi bén A nhdn dwoc bdo
lanh, bao Hnh tir bén B.

Bdo ldanh bao Hnh ¢é gid tri 5% cua hop dong va cé gid tri trong vong 2 ndam
ké tir ngay nghiém thu ban giao dwa céng trinh vao sir dung. Sau khi nhdn duwrgc
bdo ldnh bao Hnh va bién ban nghiém thu ban giao cong trinh tuw bén B, bén A sé
thanh todn sé tién con lai cho bén B trong vong 10 ngay.”

Cong ty Si Flex chua thanh toan cho Cong ty Svéi Iy do Schua phat Hnh
chtng thu bao lanh va khong thuc hién bao Hnh. Cong ty Scho rang 16i khong phat
Hnh ching thu bao 1anh do Si Flex khong quyét toan cac hang muc phat sinh.

Theo phén tich trén, viéc Cong ty Syéu cau Si Flex quyét toan cac hang muc
phat sinh la khong co6 can cu. Do vay, viéc khong phat Hnh ching thu bao 1anh 1a
do 15i ciia Sam IL, khong c6 13i cua Si Flex. Si Flex chua thanh toan cho Ssé tién
5% hop dong 1a c¢6 can ci.

Mit khac, tai diém ¢ khoan 2 Diéu 46 Nghi dinh sé 37/2015/ND-CP ngay
22/4/2015 ¢6 quy dinh “ Bén nhdn thau chi dwoc hodn tra bdo dam bao Hnh cong
trinh sau khi két thic thoi han bao Hnh va dwoc chi dau tu xdc nhdn da hoan
céng.” Tuy nhién, Cong ty S khong xuét trinh dugc tai liéu xac nhan cua Cong ty
Si Flex vé viéc da hoan cong nén khong co cin cr xac dinh Cong ty Si Flex vi
pham thoi han thanh toan sd tién nay.

Toda an cdp so tham chi cin ctr vao thoi diém két thac thoi han bao Hnh ma
khong xem xét, danh gia toan dién cac tai liéu chirng ci khac, xac dinh Cong ty Si
Flex vi pham nghia vu hoan tra Cong ty Ssé tién 22.250.000.000 dong ké tir ngay
hét thoi han bao Hnh (6/3/2021) dén ngay xét xtr so tham 1a khong dung.

Tir nhitng danh gia trén, can chap nhan khang cao ciia Cong ty Si Flex, khong
budc Cong ty Si Flex chiu tién phat va 1ai cham tra cta s6 tién 22.250.000.000

dong.
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[2.5] Xét khdng cdo ciia Cong ty Si Fex dé nghi Hoi dong xét xir phiic tham
chdp nhédn toan bé yéu cau béi thwong thigt hai — chi phi sira chita lién quan
dén ro ri o pit, nitt tran khu van phong, dét mdi panel nH xwong, Hoi dong xét
xi thdy:

Cong ty Si Flex yéu cau Cong ty SpH hoan tra chi phi phat sinh thém cho tu
van giam sat 1a 372.935.000dong; Chi phi sira chita khic phuc 16i hu hong cua
cong trinh (hd pit, tran nH xuong, tran van phong 1a 335.357.000 VND; chi phi
thué 5 nguoi trong coi, xu 1y, khac phuc 15i tir thang 11 nam 2019 dén nay la
1.149.000.000 dbng; Chi phi khac phuc lai hé pit theo bao gia ctia don vi tht 3 1a
3.426.300.000 ddng.

Hoi dong xét xir so tham da chap nhan mot phan yéu cau cia Cong ty Si Flex,
budc Cong ty SpH hoan tra Cong ty Si Flex chi phi phat sinh thém cho tu van giam
sat 1 372.935.000d6ng; Chi phi stra chita khac phuc I18i hu hong cia cong trinh (hd
pit, tran nH xuodng, tran van phong 1a 335.357.000 VND. Cong ty Skhéng co
khang c4o vé noi dung nay nén Hoi dong xét xir phic thim khong xem xét.

Vé chi phi thué 5 nguoi trong coi, xur 1y, khac phuc 16i tir thang 11 nam 2019
dén nay 1a 1.149.000.000 dong, hoi dong xét xu thay: Trong cac hop dong lao
d6ng ma Céng ty Si Flex cung cap, khéng co ndi dung 1am viée lién quan dén viéc
khac phuc, xir 1y hé pit. Do vay, Hoi dong xét st so tham khong chap nhan yéu cau
nay cua Cong ty Si Flex 1a phu hop.

V& chi phi khic phuc lai hd pit theo bao gia cta don vi thir 3 1a 3.426.300.000
d6ng. Ngoai tai liéu vé& bao gia, Cong ty Si Flex khong cung cip duoc tai liéu
ching minh ¢6 su ¢b, hong hoc phat sinh trong thoi gian bao Hnh, da chi tra cho
viéc stra chita trén, Hoi dong xét xir so tham khong chap nhan yéu cau nay cua Si
Flex 1a phu hop.

* T nhitng danh gia phan tich néu trén, can khong chap nhan khang cao cua
Cong ty Sam I1, chdp nhan mot phan khang cdo ctia Cong ty Si Flex, chap nhan dé
nghi cua dai dién Vién kiém sat nhan dan tinh B: ap dung khoan 2 Biéu 308 cua
Bo luat T6 tung dan sy, stra ban an kinh doanh thwong mai so tham sé
02/2022/KDTM — ST ngay 05/9/2022 cua Toa an nhan dan huyén V theo hudng:

- Budc Cong ty Si Flex pH thanh toan cho Céng ty Ssb tién 22.250.000.000
déng

- Bugc SpH thanh toan cho Céng ty Si Flex sé tién phat do cham tién d6 1a
16.170.232.960 d6ng + chi phi phat sinh thém cho tu van giam sat 1a 372.935.000
d6éng + Chi phi stra chira khac phuc 15i hu hong cua cong trinh (hd pit, tran nH
xuong, tran van phong 1a 335.357.000 déng. Tong sé tién SpH thanh toan cho
Cong ty Si Flex 1a 16.878.524.960 dong
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Khau trir nghia vy, Cong ty TNHH S1 pH thanh toan cho Cong ty TNHH x4y
dung Ssé tién 1a 5.371.475.040 dong.

[3] Vé dan phi kinh doanh thuwong mai so thim:

Tong so tién Cong ty Syéu cau Cong ty Si Flex pH tra la: 80.240.626.746
ddng. Cong ty Sdugc chap nhan yéu cau dbi véi sb tién 22.250.000.000 dong va
khong dugc chip nhan yéu cau d6i véi sb tién 57.990.626.746 dong.

Tong sb tién Cong ty Si Flex yéu cau Cong ty SpH tra la: 27.533.592.000
ddng. Cong ty Si Flex dugc chdp nhin yéu cau d6i véi s tién 1a 16.878.524.960
d6ng, khong duoc chip nhan yéu cau ddi véi sb tién 1a 10.655.067.040 dong.

Cin cir Piéu 147 cia BO luat TS tung dan su; Piéu 26 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban thuong vu Qudc hoi, quy dinh
vé muc thu, mién, giam, thu, nop, quan 1y va sir dung an phi, 18 phi Toa 4n va danh
muc kém theo Nghi quyét:

Cong ty SpH chiu an phi kinh doanh thwong mai so thdm dbi véi phan yéu
cau khong dugc chip nhan 1a 57.990.626.746 dong va pH chiu an phi ddi véi sd
tién pH tra cho Coéng ty Si Flex 1a 16.878.524.960 dong. S6 an phi kinh doanh
thuong mai so tham ma Cong ty SpH chiu 1a:

112.000.000 dong + 0,1% (74.869.151.706 ddng — 4.000.000.000 dong) =
182.869.151 dong.

Cong ty Si Flex pH chiu an phi kinh doanh thuong mai so tham d6i vai s6 tién
pH tra Cong ty Sla 22.250.000.000 dong va ddi véi phan yéu cau khong duoc chap
nhan 14 10.655.067.040 ddng. S6 4n phi kinh doanh thwong mai so thim ma Cong
ty SSE 05 pH chiu la:

112.000.000 dong + 0,1% (32.905.067040 dong — 4.000.000.000 dong) =
140.905.067 dong.

* V& 4n phi ddi voi yéu cau doc 1ap cua Cong ty cd phan co khi xay lap
thuong mai M:

Toa an cép so tham cong nhan su thoa thuan cua Sva M vé viéc: Sco trach
nhiém thanh toan tra cho M sé tién 1a 9.281.430.000 dong; trong dé tién con no 1a
7.281.430.000 d6ng va tién phat vi pham 1a 2.000.000.000 dong. Sva M mdi bén chi
pH chiu an phi kinh doanh thuwong mai so tham 1a 29.320.357 dong; khong co
khang céo, khang nghi vé ndi dung nay.

Do @6, tong 4n phi kinh doanh thwong mai so thim ma SpH chiu la:
212.189.508 dong; tong an phi kinh doanh thuong mai so thim ma Si Flex pH chiu
an phi kinh doanh thuong mai so tham 1a 140.905.067 dong.

[4] Déi véi cac ndi dung khac khong c6 khang céo, khang nghi va khong lién quan
dén khang c4o nén Hoi dong xét xtr phiic tham khong xem xét.
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[5] V& an phi kinh doanh thuong mai phtic tham: Can ctr Diéu 148 cua Bo luat
Té tung dan su; Pidu 29 cua Nghi quyét sé 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban thuong vu Quéc hoi, quy dinh vé muac thu, mién, giam,
thu, nop, quan ly va st dung an phi, 1€ phi Toa an va danh muc kém theo Nghi
quyét: Do stra ban an so thim nén cac duong sy khong pH chiu an phi kinh doanh
thuong mai phuc tham; can hoan tra nguY don va bi don sb tién tam tng 4n phi
phuc tham d3 ndp nhung tam gitt ¢é dam bao thi Hnh an.

Vicdc lé trén,

QUYET PINH:

1. Can ctr diém c khoan 1 Diéu 289 cua Bo luat T tung dan su, dinh chi xét
xa mot phan khang cao ciia Cong ty TNHH xay dung Své s tién phat do cham
tién do.

2. Can cu khoan 2 Piéu 308, biéu 309 cua Bo luat T tung dan su, khong
chap nhan khang cdo cua nguY don, chiap nhan mot phan khang cao cua bi don.
Stra ban an kinh doanh thuong mai so tham sé 02/2022/KDTM-ST ngay 05-9-
20221 cta Toa an nhan dan huyén V, tinh B.

Ap dung biéu 30, Piéu 35, Bicu 39, biéu 92, biéu 144, biéu 147, Piéu 148,
Diéu 227, Biéu 244, biéu 271, Piéu 273 caa Bo luat TH tung dan sy; Piéu 141,
143, 144, 146 Luat xay dung nam 2014; Diéu 7, Piéu 15, biéu 36, Piéu 37, biéu
38 cuia Nghi dinh 37/2016/ND-CP ngay 22/4/2015 ctia Chinh phu quy dinh chi tiét
vé hop dong xay dung; cac Diéu 2, 3, 4, 5 Thong tu 07/2016/TT-BXD ngay
10/3/2016 cuia Bo xay dung huéng dan diéu chinh gia hop dong xay dung; Diéu 26
va DPiéu 29 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc hdi vé mic thu, mién, giam, thu, nop, quan 1y va sir dung an phi
va 1€ phi toa an.

XU

2.1. Chap nhan mot phan yéu cau khoi kién cua nguY don 1a Cong ty TNHH
xay dung Sam Il. Budc Cong ty TNHH S1 c6 nghia vu thanh toan cho Cong ty
TNHH xay dung Ssé tién 22.250.000.000 dong

2.2. Chap nhan mot phan yéu cau phan t6 cia bi don 1a Céng ty TNHH S1.
Buoc Cong ty TNHH x4y dung Scé nghia vu thanh toan cho Cong ty TNHH S1 s6
tién 16.878.524.960 dong.

2.3. Dbi trir nghia vu, buoc Coéng ty TNHH S1 pH thanh toan tra Cong ty
TNHH xay dung Ssé tién 5.371.475.040 dong.

Ké tir ngay ban 4n c6 hiéu luc phap luat (d6i véi cac truong hop co quan thi
Hnh 4n c¢6 quyén cha dong ra quyét dinh thi Hnh an) hoic ké tir ngay c6 don yéu
cau thi Hnh 4n cta nguoi duoc thi Hnh an (ddi véi cac khoan tién pH tra cho nguoi
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dugc thi Hnh an) cho dén khi thi Hnh 4n xong, bén pH thi Hnh 4n con pH chiu
khoan tién 13i cua sb tién con pH thi Hnh an theo murc 1i suat quy dinh tai Biéu
357, Diéu 468 ctia Bo luat Dan sy nam 2015.

2.4. V& an phi kinh doanh thuong mai so tham:

- Cong ty TNHH xay dung SpH chiu 212.189.508 ddng an phi kinh doanh
thuong mai so thAm nhung duoc trir vao sb tién tam ung an phi so tham da nop
85.500.000 d6ng theo bién lai thu tién tam ung an phi s AA/2012/0001499 ngay
04/01/2021 cta Chi cuc Thi Hnh an dan sy huyén V, tinh B. Cong ty TNHH xay
dung SpH nop 127.189.508 dong an phi kinh doanh thuong mai so tham.

- Cong ty TNHH S1 pH chiu 140.905.067 dong an phi kinh doanh thuong mai
so thim nhung duoc trir vao sd tién tam tng an phi d3 ndp 65.250.000 dong theo
bién lai thu tién tam tng 4n phi s6 0006019 ngay 14/10/2021 cua Chi cuc Thi Hnh
an dan su huyén V, tinh B. Cong ty TNHH S1 pH nop 75.655.067 dong an phi
kinh doanh thwong mai so tham.

2.5. V& chi phi t6 tung: Cong ty TNHH xay dung SpH chiu 55.000.000 dong
chi phi tham dinh gia. Xac nhan Sda nop du s tién nay.

2.6. V& an phi kinh doanh thwong mai phtic thAm: NguY don va bi don khong
pH chiu an phi kinh doanh thuong mai phuc tham.

Hoan tra Cong ty TNHH x4y dung Ssé tién tam mg an phi phtc tham
2.000.000 dong dd nop theo bién lai s6 0006514 ngay 19/9/2022 tai Chi cuc Thi
Hnh 4n dan sy huyén V, tinh B nhung tam git ¢& dam bao thi Hnh an.

Hoan tra Coéng ty TNHH S1 sé tién tam Gng an phi phuac thim 2.000.000
dong da nop theo bién lai s6 0006515 ngay 19/9/2022 tai Chi cuc Thi Hnh 4n dan
su huyén V, tinh B nhung tam giir dé dam bao thi Hnh an.

2.7. Cac quyét dinh khac cta ban 4n so tham khong c6 khang cdo, khang nghi
c6 hiéu luc ké tir ngay hét thoi han khang cdo khang nghi.

Truong hgp ban an dugc thi Hnh theo quy dinh tai Piéu 2 Luat Thi Hnh an
dan su thi nguoi duoc thi Hnh an dan sy, nguoi pH thi Hnh an dan su co quyén
thoa thuan thi Hnh an, quyén yéu cau thi Hnh an, ty nguyén thi Hnh 4n hoic bi
cudng ché thi Hnh 4n theo quy dinh tai cac Diéu 6,7,7a,7b va 9 Luat Thi Hnh an
dan sy; thoi hi¢u thi Hnh an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi
Hnh an dan su.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngdy tuY an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- TAND huyén V; THAM PHAN - CHU TQOA PHIEN TOA
- VKSND tinh B;

- Chi cuc THADS huyén V;
- Cac duong su;
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- Cdng thong tin dién tir cia TANDTC.
- Luu ho 50 vy 4n. Nguyén Thi Hwong Giang
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Noi nhan: TM. HOI PONG XET XU’

- TAND huyén Lyc Nam; THAM PHAN - CHU TOA PHIEN TOA
- VKSND tinh B;

- Chi cuc THADS huyén Luc Nam;

- Cac duong su;

- Cong thong tin dién tir cia TANDTC.

- Luu ho so vy 4n. Nguyén Thi Hwong Giang
CAC THAM PHAN THAM PHAN-CHU TOQA PHIEN TOA
Ping Vin Quyét Nguyén Xuin Thao Nguyé&n Thi Hwong Giang
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Noi nhan:

-VKSND tinh B;

-Toa 4n nhan dan tHnh phé B;
-Chi cuc THADS tHnh phé B;
-Céc duong su;

-Luu HS; VP.
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TM. HOI PONG XET XU PHUC THAM
Tham phan - Chii toa phién toa

Pham Thi Minh Hién



CAC THAM PHAN THAM PHAN-CHU TQA PHIEN TOA

Ping Vin Quyét Nguyén Xuéin Thao Pham Thi Minh Hién
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