TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phuc

Ban an s6: 67/2024/KDTM-PT

Ngay: 06-9-2024

VIV Tranh chdp ne trong hop dong
gia cbng

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm géom co:
Thdm phan - Chii toa phién toa: Ba Nguyén Thi Cuc
Cdc tham phan: Ong Nguyén Vin Khuong
Ba Nguyén Thi Thiiy Hoa
, - Thuw ky phién toa: 6ng Nguyén Vin Cuong — Thu ky Toa 4n nhan dan
cap cao tai Thanh pho H6 Chi Minh.
- Dgi di¢n Vién kiém sdt nhén dén cap cao tgi Thanh pho Ho Chi Minh
tham gia phién toa: 6ng Lé Cong Thanh — Kiém sat vién.

Ngay 06 thang 9 nam 2024, tai tru s Toa an nhan dan cap cao tai Thanh
phé Ho6 Chi Minh xét xir phuc tham c6ng khai vu an kinh doanh thuong mai thu
Iy s6: 01/2024/TLPT-KDTM ngay 12 thang 01 nam 2024. vé viéc: “Tranh chap
ne' trong hop dong gia cong”. Do Ban 4n kinh doanh thuong mai so tham s6
1835/2023/KDTM-ST ngay 21 thang 9 nim 2023 ctia Toa an nhan dan Thanh phd
Ho6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr phic tham so6: 2607/2024/QD-PT
ngay 02 thang 8 nam 2024, gitra cac duong su:

- Nguyen don: Cong ty Co phan T2; dia chi: dudong s A, KCN B, phuong
A, thanh phd B, tinh Pdng Nai.

Nguwoi dai dién hop phdp ciua nguyén don: 0ng L& Hoang M va ba Duong
Ngoc H (c6 mat).

- Bi don: Cong ty Co ph?m X; dia ch,i: FT, quan H, Thanh phé Ha Noi; chi
nhanh: 9 S, Phuong A, Quan A, Thanh pho H6 Chi Minh.

Nguoi dai di¢n hop phdp cua bi don: ba Ng6 Thi H1, ba Pham Thi Thanh
T va dng Nguyén Thanh S (c6 mat).

Nguoi khdng cdo: bi don Cong ty C6 phan X in.
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NOI DUNG VU AN

Theo don khoi kién ngay 28/12/2004, don sira déi bé sung don khéi kién
ngay 26/7/2022 cua Nguyén don la Cong ty C6 phan G nay la Cong ty Cb phan
T2 (sau ddy viét tdt la cong ty T2) va ngwoi dai dién theo ity quyén ciia Nguyén
don trinh bay:

Cong ty X in nay 1a Cong ty C6 phan X in; tén viét tat 1a Cong ty P1 va
Cong ty C6 phan G di ky cac Hop dong gia cong cu thé nhu sau:

Hop ddng gia cong s6 33/HPGC.TTR GDN/2002 ngay 05/4/2002, véi ndi
dung: Cong ty CP G nhén gia cong sO luong 14 7.000 tan gidy in trang cho P, tri
gia hop dong 35.805.000.000 dong Cong ty CP G da gia cong duoc 3.009,628
tan gidy tri gia 15.119.262.290 dong Prinmatexim da thanh todn 9.480.087.075
dong, con no la 5.639.175.215 dong

Hop dong gia cong sb 60/HDGC.KD-GDN/2002 ngay 20/02/2003,v6i ndi
dung Cong ty CP G nhan gia cong gidy trang cho P véi sd luong 1a 9.000 tan tri
gia khoang 13 38.610.000.000 dong. Cong ty CP G di gia cong 4.753.367 tan gia
tri 20.242.324.322 dong, P thanh toan 18.974.480.636 dong (trong d6 bao gom
thanh toan s6 n¢ 5.639.175.215 dong cua Hop dong s6 33/HDGC.TTR GDN/2002
ngay 05/4/2002 chuyén qua). Prinmatexim con no 6.907.018.901d6ng.

Cong ty CP G da nhiéu lan giri cong van yéu cau Prinmatexim thanh toan
cong ng nhung khong co ket qua nén Cong ty CP G da khoi kién Prinmatexim
dén Toa an yéu cau giai quyét: Bugc Prinmatexim thanh toan tién gia cong gidy
con ng theo Hop dong gia cong sé6 60/HPDGC.KD-GDN/2002 1a 6.907.018.901
ddng va tién 14i do cham tra tinh tir ngay 31/5/2004 cho dén khi thi hanh an xong
theo murc 14i suét co ban tinh theo ting thoi diém cong bd cua Ngan hang N. Sb
tién 14i tinh dén ngay 01/9/2023 1a 18.170.463.569 dong.

Vé nhitng tai liéu gdom hop doéng 60/HPGC.KD-GDN/2002 ngay
20/02/2003 va cac ching tir lién quan dén viéc thuc hién hop dong bao gom hoa
don, phiéu thu, phiéu giao hang, cic van ban xac nhan cong no ma Nguyén don
ndp dén Toa an. Do thoi gian thy 1y d& lau, cho két qua giai quyét vu an hinh su
bi khai t6 doi véi Ban giam dbc cii cia P cho dén nay nén ban chinh céc tai liéu
lién quan dén yéu cau khai kién ciia Nguyén don d6i voi Bi don da bi that lac, chi
c¢6 ban photo, khong co ban chinh dé giao nop theo Quyét dinh s6 10623/2022
ngay 11/8/2022 cua Tda an vé viéc yéu cau cung cap ching ct.

Ngay 13/12/2004, Cong ty G dugc cb phan hoa va hop nhat voi Cong ty
CP T2 thanh Cong ty C6 phan T2 theo Gidy chimg nhan ding ky doanh nghiép

cong ty co phan S1, dang ky lan dau ngay 27/ 12/2005, thay dbi lan 5 ngay
23/10/2008 do S& Ké hoach va Pau tu tinh Pong Nai cip.

Phan trinh bay cua dai dién cho bi don - Prinmatexim:

Tai bién ban 1y 16i khai do Toa an 1ap ngay 09/5/2005 di ghi nhén 161 khai
cua dai dién cho bi don véi ndi dung: bi don xac nhan viéc ky hop dong gia cong
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sO 60/HDGC.KD-GDBN/2002  ngay 20/02/2003 vdi Nguyén don va con ng
Nguyén don 6.907.018.901 dong.

Tai vin ban giai trinh ndp dén Toa an ngay 07/6/2023, bi don cho rang: do
cac tai liéu Nguyén don cung cap cho Toa an 1a ban photo, khong dugc cong
chtng nén bi don khéng dong y céc tai liu nay la hop phap. Vé noi dung thi cac
bién ban giao nhan hang hoa, phiéu xuit kho ma nguyén don cung cip khong c6
ghi t€n nguoi giao, nhan nén khong thé xac dinh nhimg ngudi ndy c6 thim quyen
thuc hién hop ddng va ciing khong thé xac dinh cac giao dich 1a co that. Vé td
tung thi viéc thu 1y va xét xur vu kién cua Cong ty T2 khi khong c¢o tai liéu dam
bao tinh xac thyuc du diéu kién dé coi la chimg cit cho viéc khoi kién 1a hoat dong
khong tuan thi quy dinh tai Bo luat té tung dan su. Do vy, dé nghi Toa an dinh
chi giai quyét ddi v6i yéu cau khai kién ciia nguyén don.

Tai Ban dn kinh doanh thirong mai so' tham s6 1835/2023/KDTM-ST ngay
21/9/2023 ciia Toa an nhén dan Thanh pho Ho Chi Minh da tuyén xir:

1. Chép nhan yéu cau khéi kién ctia nguyén don 1a Cong ty C6 phan T2: budc
Cong ty Co phan X (tén cii 1a Cong ty X in) phai thanh toan cho Cong ty
Co phan T2 (tén cii 1a Cong ty C6 phan G) s6 tién 25.077.482.470 dong la
khoan no va tién 1ai do cham thyuc hién nghia vy thanh toan.

Ngoai ra, ban 4n so tham con tuyén vé an phi, quyén thi hanh an va quyén khéng
cdo cua cac duong su theo quy dinh.

Sau khi xét xir so tham bi don Cong ty C6 phan X in khang cdo toan bo
ndi dung an so thim, yéu cau hay an so tham.

Tai phién toa phiic tham, dai dién Cong ty C6 phan X in ¢6 dai dién ba Vo
Thi H2, bé} Phan Thi Thanh T1, 6ng Nguyén Thanh S trinh bay giir yéu cau khang
cdo yéu cau huy dan voi cac ly do nhu sau:

Hoi doéng xét xtr cip so tham xac dinh quan hé tranh chép trong vu an
“Tranh chdp ng trong hop dong gia céng”’ 1a khong ding vi day 1a tranh chap
hop dong gia cong nén khi giai quyét can phai ddi chiéu cac hang muc cua hop
d6ng nhung khong duoc thue hién & cip so thim; Bién ban x4c nhan cong no cua
ong Phuong Pinh C Ia cua ca nhan, khong dugc dong dau nén khong phu hop;
nguyén don doi bi don s tién 6.907.018.901d 1a s6 tién no tir Hop dong sb
60/HDGC.KD-GDN/2002 nhung phia nguyén don dé xac dinh hop dong nay phia
bi don da thyc hién xong; Ong B khong dugc iy quyén dén Toa an dé Toa an lay
101 khai nén Toa an lay 101 khai cua 6ng B la khong dung tu cach tham gia t6 tung;
Bién ban lam viéc vé cong no s6 04/BB.KTTC.GDN/2004 ngay 09/6/2004 1a ban
photo va khong dugc ky két bai nguoi dai dién co tham quyén. Do vay, s6 liéu vé
ng ma ong B xac nhan tai Bién ban 14y 161 khai ngay 09/5/2005 1a khong co gia
tri; Toa an cap so thim chua xem xet d6i chiéu sb liéu trong cac Hop dong va
nguyén don khéng cung cip duoc ban chinh cac hop dong, cap so tham giai quyét
vuot qua pham vi khoi kién vi nguyén don chi yeu cau doi ng Xuat phat tir Hop
dong s6 60/HPGC.KD-GDN/2002 nhung lai giai quyét luén ca Hop dong s6
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33/HDGC.TTR GDN/2002 va Hop dong so 48. Do do, bi don dé nghi hiy
an dé xét xur lai vu an.

Bai dién Vién kiém sdt nhdn dan cap cao tai Thanh phé Hoé Chi Minh tham
gia phién toa phdt biéu y kién vé viéc gidi quyét vu dén:

-Vé thu tuc t6 tung: Hoi dong xét xir va Thu ky da thyc hién dung quy dinh
cua Bo luat TO tung dan sy. Cac dwong sy da chap hanh dung quy dinh cua Bo
luat To tung dan sy hién hanh.

- V& noi dung giai quyet vu an: Cac tai liéu do nguyén don cung cip lién
quan dén yéu cau khoi kién déu 12 ban photo, khong phai ban chinh nén khong du
diéu kién dé dugc xac dinh 1a ching ctr. Tuy nhién, B Luét t6 tung dan sy hién
hanh quy dinh vé nghia vy chimg minh thi ddi véi nhimg 161 khai cua bi don tai
Toa an vé viéc xac nhan cong ng thi day la nhimg tinh tiét ma nguyén don khong
phai ching minh. Cac Bién ban xac nhan cong no ton tai khach quan va hop phap,
cac ca nhan x4c nhan cong no la nhan sy cua hai cong ty va dugc thu thap tai Toa
an nén Hoi dong xét xir cAp so tham chap nhan yéu cau khoi kién ctia nguyén don
1a ¢ can cur. Bé nghi Hoi dong xét xir bac khang céo cua bi don; gilt nguyén ban
an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién cutu cdc tai liéu co trong ho so vu an duoc tham tra tai phién
toa va can cir vao két qua tranh luan tai phién toa phuc tham, quan diém cua dai
dién Vien kiem sat, Hoi dong xét xu nhdn thay:

[1] Xét yéu cau khang cdo cua bi don vé thu tuc t6 tung

[1.1] Nguyén don khoi kién doi bi don thanh toan khoan tién no gia cong
xuat phat tir cac Hop dong gia cong s6 33/HPGC. TTR GBN/2002, Hop dong 50
60/HDGC.KD-GPN/2002 va cong no hai bén cin trir no tr Hop dong sb
43/HDDL.KD.GDN da dugc cac bén ky bién ban xac nhan cong ng do ong
Phuong Dinh C - Tong Giam ddc Cong ty X in xac nhan nén Hoi dong xét xur cap
s& thAm x4c dinh quan hé tranh chap cta vy an 1a “tranh chdp no trong Hop dong
gia cdng " 1a c6 can cur, dang phap luat.

[1.2] Theo Glay iy quyén ngay 06/9/2005 ciia 6ng Phuong Binh C la Giam
dbc cua P uy quyén cho 6ng Truong Van Bl thay mat giam dbc cong ty dé hoa
gidi vy an tranh chap Hop dong gia cong véi cong ty G tai Toa &n nhan dan Thanh
ph6 H6 Chi Minh nén Tham phan thu 1y vu an da 1ap Bién ban lay 101 khai cua
6ng B1 nham thu thap chung cu dé giai quyét vu an 1a dung theo qui dinh tai
khoan 1 Diéu 86 ciia B9 luat t6 tung dan sy nam 2004. Do d6, y kién cua bi don
trinh bay viéc Toa 4n lay 10i khai ctia 6ng B1 khong diing tu cach tham gia t6 tung
nén bién ban nay khong duoc coi 1a chimg cir giai quyét vu an 1a khong diang.

[2] Vé ndi dung tranh chap


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%C6%B0%C6%A1ng%20%C4%90%C3%ACnh%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Xu%E1%BA%A5t%20nh%E1%BA%ADp%20kh%E1%BA%A9u%20Ng%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%C6%B0%C6%A1ng%20%C4%90%C3%ACnh%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Prinmatexim
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tr%C6%B0%C6%A1ng%20V%C4%83n%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Gi%E1%BA%A5y%20%C4%90%E1%BB%93ng%20Nai
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20B%C3%ACnh

[2.1] Tai phién toa phuc tham, nguyén don trinh bay: theo Bién ban sé
64/BB.KD.GDN/2003 ngay 15/03/2003 v¢ viéc thanh ly hop ddng thi do P van
con ng tién gia cong giay theo Hop dong sb 33/HDGC.TTR GDN/2002 la
5.639.175.215 ddng nén cac bén di thoa thuan chuyén sb cong no cua Hop ddng
s6 33/HPGC.TTR GPN/2002 sang Hop dong gia cong sdé 60/HPGC.KD-
GDbN/2002.

[2.2] Theo Bién ban lam viéc vé cong ng s6 04/BB.KTTC.GDN/2004 ngay
09/6/2004 thi cac bén da thoa thuan phan nghia vu tai chinh gitra Hop dong sO
48/HPPL.KD.GPN véi Hop dong sé 60/HPGC.KD-GDN/2002 nhu sau: Tong
ng cua Hop dong s6 48/HPPL.KD.GPN ma P phai thanh toan cho Nguyén don
1a 10.720.607.037d0ng. Sau khi thoa thuan chdt cong no, diéu chinh phiéu thu thi
P con no s6 tién 1a 1.267.843.686 dong. Nhu vdy, sd cong ng ma P phai thanh
toan theo Hop dong sé 60/HPGC.KD-GDN/2002 sau khi ddi chiéu va chuyén doi
cong no la: 5.639.175.215 dong +1.267.843.686 dong = 6.907.018. 901 dong; da
duogc xac dinh theo két qua d6i chiéu cong no tai Bién ban lam viéc vé cong ng sb
04/BB.KTTC.GDN/2004 ngay 09/6/2004 giira hai bén.

[2.3] Tai phién toa so thAm va phuc tham, bi don déu trinh bay nguyén don
khong cung cap dugc ban chinh ciia hop dong 60/HPGC.KD-GDN/2002 ngay
20/02/2003 va cac ching tir lién quan dén viéc thuc hién hop déng bao gom céc
hoa don, cac phiéu thu, cic phiéu giao hang va vin ban xac nhan céng ng ngay
09/6/2004 nén khong c6 can ci thanh toan tién cho nguyén don.

[2.4] Can ct vao Bién ban 1ay 101 khai do Toa an 1ap ngay 29/4/2005 cua
dai dién nguyén don da trinh bay: “tinh dén ngay 31/5/2004, chi nhanh Cong ty
X1 con no lai CONG ty G s6 tién gia cong gidy la 6.907.018.901 dong. Sé tién nay
da co bién ban xac nhan cong no ngay 19/6/2004 co chir ky xdac nhdn cua ong
Phuong Pinh C — Tong Gidm doc Cong ty X1. Cong ty G da nhiéu lan giri cong
van yéu cau Cong ty X1 Nganh in thanh todn no. Ngay 05/11/2004 Cong ty X1
Nganh in c¢6 Céng van s6 70/XNI trd 1oi vé viéc chiea c6 kha nang thanh todn...”.
SO no nay duoc bi don x&c nhan tai bién ban léy 161 khai do Toa an 1ap ngay
09/5/2005 ghi nhan 161 khai ctia dai dién cho bi don 1a 6ng Truong Van B1 véi
ndi dung: “Sau khi dwoc théng bdo ndi dung don khéi kién va biét nhitng chimg
cit ciia nguyén don dwa ra, dai dién CONg ty X1 in ¢é y kién: xdc nhdn viéc ky két
hop dong gia cong s6 60/HDGC.KD-GPN/2002 ngay 20/02/2003 va sé tién gia
cong ma Cong ty X1 Nganh in con ng Cong ty G 14 6.907.018.901 dong nhw trinh
bay cua nguyén don la dung”.

[2.5] Bi don d3 biét vé ndi dung Bién ban 1am viéc vé cong no sb
04/BB.KTTC.GDN/2004 ngay 09/6/2004 va ban ké chi tiét céng no ngiy
16/6/2004 c6 chir ky xac nhan ctua 6ng Phuong Dinh C (Giam dc Cong ty X1)
nhung khong phan d6i noi dung cia hai bién ban ddi chiéu xac nhan cong no néu
trén va xac nhan co viéc hai bén tién hanh ddi chiéu cong ng nén cd can cu Xac
dinh tai thoi diém nguyén don khéi kién thi so tién 6.907.018.901 dong ma céac
bén x4c nhan cong ng vao ngay 09/6/2004 dugc xem la khoan no sau khi chuyén

5


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Prinmatexim
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Prinmatexim
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Prinmatexim
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Prinmatexim
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20XNK%20Ng%C3%A0nh%20in%20TP%20HCM
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20XNK%20Ng%C3%A0nh%20in%20TP%20HCM
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Gi%E1%BA%A5y%20%C4%90%E1%BB%93ng%20Nai
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%C6%B0%C6%A1ng%20%C4%90%C3%ACnh%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20XNK%20Ng%C3%A0nh%20in
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20gi%E1%BA%A5y%20%C4%90%E1%BB%93ng%20Nai
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20XNK
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20XNK
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tr%C6%B0%C6%A1ng%20V%C4%83n%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20XNK%20Ng%C3%A0nh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20XNK
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Gi%E1%BA%A5y%20%C4%90%E1%BB%93ng%20Nai
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%C6%B0%C6%A1ng%20%C4%90%C3%ACnh%20Chi%E1%BA%BFn
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20XNK%20Ng%C3%A0nh%20In

d6i cong no tr hop dong sé 33/HPGC.TTR GDN/2002, hop dong
s6 48/HPPL.KD.GPN sang hop dong sé 60/HPGC.KD-GDN/2002 13 ¢6 can ci;
Bi don cho réng Bién ban lam viéc vé cong ng s6 04/BB.KTTC.GDN/2004 chi 1a
¥ kién ctia 6ng C va khong duoc dong dau nén khong co gia tri 1a khong ding.

[2.6] Bi don biét viéc khai kién cua nguyén don ciing nhu di tham gia té
tung va cung cap 10i khai tai Toa 4n vao ngay 09/5/2005 nhung sau d6 khong co
y kién hodc van ban phan dbi lai noi dung 10i khai nay va ciing khong ching minh
dugc khoan ng ndy xudt phat tir mot quan hé kinh té nao khéc giira hai bén hoic
da thanh toan xong khoan n¢ nay. Tai bién ban hoa giai do Toa an lap ngay
04/7/2023 thi nguoi dai dién theo uy quyén cua bi don van trinh bay cho rang
“Hién bi don dang gap kho khan vé tai chinh nén khong co kha nang tra no” nén
c6 can ct bi don chua thanh toan no cho nguyén don sb tién ng gia cong theo don
khéi kién.

[2.7] Nhu vay, mac du cac ban chinh va céc tai liéu kém theo ctia cac Hop
dong s6 33/HDGC.TTR GBN/2002, Hop dong s6 48/HPPL.KD.GPN, Hop dong
s6 60/HPGC.KD-GDN/2002 khong con nhung bi don khong phi nhan cac Hop
déng ndy va thira nhan c6 viéc xac nhén coéng ng cua 6ng Phuong Dinh C, 1a giam
dbc cong ty va ng Bl 1a nhan vién cua cong ty dugc uy quyén Ién tham gia t6
tung tai Toa 4n ma cho rang ho chua dugc uy quyen lay 10i khai hodc Bién ban
xéac nhan coéng ng cia é6ng C chua duge dong dau nén khong dong y thanh toan
no cho nguyén don la khong c6 can ctr.

[2.8] Mic du nguyén don khong con luu giir cic ban chinh dé cung cip cho
Toa an do thoi gian vu an kéo dai qua lau vi chd két qua giai quyét vu an hinh su
nhung s6 no ndy van dugc nguyén don ké khai trong cac ban bao cio tai chinh
hing nam dé béo céo vai cac cd cd dong cia cong ty.

[2.9] Tir cac nhan dinh trén, c6 can ctr xac dinh Hoi dong xét xir cp so
tham budc bi don phai thanh todn ng cho nguyén don nhu don khéi kién 1a ¢ can
ct, dung phép luat.

[2.10] V& tién 13i cham thanh toan.

Can clr phan trinh bay cta cic bén duong su tai Toa, cd co sé xac dinh
khoan cong ng ma cac bén di ddi chiéu va chdt cong ng vao ngay 31/5/2004 1a
6.907.018.901 dong. Tai ban khai ngay 29/4/2005 clia nguyén don ghi nhan noi
dung: “Vao ngay 05/11/2004 bi don cé céng van tra 101 vé viéc chira cé kha ndng
thanh todn céng no”. Tai Bién ban lay 16i khai ngay 09/5/2005 ciing ghi nhan 15i
khai cuia bi don thé hién dong y ndi dung trinh bay ctia nguyén don. Do cac bén
chi x4c dinh chdt cong no ma khéng xac dinh thoi diém thanh toan céng ng nén
thoi han tra no duoc xac dinh 13 ngay bi don biét va phan hdi viéc nguyén don
yéu cau thanh toan céng ng 1a ngay 05/11/2004 1a phu hop. Viéc cho dén nay bi
don van khong tra ng 1a vi pham nghia vy thanh toan nén nguyén don yéu cau tinh
1ai 1a phu hgp voi quy dinh tai Piéu 306 Luat Thuong mai nam 2005 quy dinh vé
quyén yéu cau tién 13i do cham thyc hién nghia vu. Nhu vy, thoi gian tinh 13i dén
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ngay xét xir so tham duoc xac dinh 14 18 nam 10 thang. Can cu Piéu 306 Luat
Thuong mai nim 2005 va Diéu 11 Nghi quyét 01/2019/NQ-HDTP ngay
11/01/2019 cua Hoi dong thAm phéan Toa an nhan dan t6i cao thi murc 141 suat
cham tra ddi vai sb tién cham tra 1a 13i suit no qua han trung binh trén thi trudong
ctia 3 Ngan hang Thuong mai tai thoi diém xét xir. Qua tham khao tai Ngan hang
TMCP N1, Ngan hang TMCP K va Ngan hang TMCP S2 thi 14i suit no quéa han
trung binh 1a 16,58 %/nam, tién 13i dwoc tinh 13 6.907.018.901 dong x
16,58%/nam x 18 nim 10 thang = 21.567.626.990 déng; nguyén don chi yéu cau
bi don tra s6 tién 14i 18.170.463.569 dong v6i mirc 13i suat thap hon khoan tién
1ai dugc phan tich néu trén la c6 1gi cho bi don nén Hoi ddng xét xr cap so tham
chap nhan yéu ciu cua nguyén don vé tién 141 nhu trén 1a phu hop va phia bi don
cling khong khang cao vé s6 tién 14i nén gilt nguyén quyét dinh nay ctia ban an so
tham.

[3] Tt nhitng phan tich trén, khong c6 can ctr chap nhan khang c4o cua bi
don y€u cau huy an so tham dé xét xur lai nhu d€ nghi cia Pai di¢n Vién kiém sat
nhan dan cap cao tai phién toa nén gitt nguyén ban an so tham.

4] An phi kinh doanh thuong mai phuc tham: do khang céo khong dugc
chap nhéan nén bi don Cong ty C6 phan X in phai chiu &4n phi theo quy dinh.
Vi cac lé trén;
QUYET PINH
Can cr khoan 1 Piéu 308 Bo luat to tung dan su 2015; Nghi quyét sb

326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hdi khoa
14 quy dinh vé muc thu, giam, ndp, quan ly va st dung an phi va 1€ phi Toa an.

Tuyén xu:

1. Khong chap nhan khang cao cua bi don Cong ty C6 phan X; giir nguyén
Ban an kinh doanh thuong mai so tham so 1835/2023/KDTM-ST ngay 21 thang
9 nam 2023 cua Toa an nhan dan Thanh pho H6 Chi Minh.

2. An phi kinh doanh thuong mai phtc thém: bi don Cong ty C6 phan X in
phai chiq 2.000.000 dong; dugce khau trir vao tién tam trng an phi da ndp theorbiép
lai thu s6 0004020 ngay 18/10/2023 cua Cuc thi hanh dn dan sy Thanh pho H6
Chi Minh.

Ban 4n phuc thim c6 hiéu luc phap luat ké tir ngay tuyén an./.

THANH VIEN HQI PONG THAM PHAN-CHU TQA PHIEN TOA
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