TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc lap — Tw do — Hanh phic

Ban an sb: 04/2022/KDTM-ST
Ngay 31-3-2022
VIV tranh chap hop dong
mua ban hang hoa

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hoi dong xét xir so' tham gom cé:

Thdam phan — Chii toa phién toa: Ong Phan Tri Diing

Cdc Hoi tham nhan dan: Ong Tran Anh Diing

Ong Tran Ba Luan

- Thu ky phién toa: Ba Pham Thi My Dung — Thu ky Toa an nhan dan tinh
Binh Duong.

A - Dai dién Vién Kié]g@ sat nhan dan tinh Binh Dwong tham gia phién toa:
Ong Pham Van Xong — Kiém sat vién.

Ngay 31 thang 3 nam 2022, tai try s¢ T0a an nhan dan tinh Binh Duong xét
xu cong khai vy an kinh doanh, thuwong mai so tham thy ly so 07/2021/TLST-
KDTM ngay 18 thang 10 nam 2021 vé viéc: “Tranh chap hop dong mua ban hang
hoa”.

Theo Quyét dinh dua vu an ra xét xir s6 02/2022/QDXXST-KDTM ngay
21 thang 01 ndm 2022, gitta cac duong su:

1. Ngyyén don: QHQ.; dia chi: Phong 14F, Toanha 1, s6 22 duong S, quan
T, thanh pho T, Trung Quoc.

~ Nguoi dai dién theo phap luat cia nguyén don: Ong S, chtrc vu: Tong Giam
doc.

2. Bi don: Cong ty TNHH S. Dia chi: Khu Cong nghiép b, khu B, xa b,
huyén B, tinh Binh Duong.

~ Nguoi dai dién theo phap luét cua bi don: Ba L, chirc darlh: Giam doc. Ho
khau thuong tri: huyén Nha Beé, Thanh pho Ho Chi Minh; cho & tai: X8 Phudc
Kién, huyén Nha B¢, Thanh ph6é Ho6 Chi Minh.

Dia chi lién h¢ tai: Khu Cong nghiép D, khu B, xa D, huyén B, tinh Binh

Duong (vang mat).

NOI DUNG VU AN:

Theo don khéi kién ngay 05/6/2018, qud trinh gidgi quyét vu dn nguwoi dai



dién ciia nguyén don trinh bay:

Ngay 13/4/2017, Cong ty QHC (Pai Loan) va Cong ty TNHH S (goi tat 1a
Cong ty S) ky két hai Hop dong mua ban hang héa 1a thudc bao vé thuc vat sd
KE6-035A/04-17 gia tri hop ddng 13 56.750 USD va s6 KE6-035B/04-17 gia tri
hop dong 1a 35.100USD.

Sau khi ky hop dong, Cong ty QHC da giao hang theo ding thoa thuin
nhung COng ty S chi thanh toan tién mua hang 31. 100USD theo Hop dong KE6-
035B/04-17, con no lai 4.000USD. Ddi véi Hop dong sé KE6-035A/04-17 thi
Cong ty S khong thanh toan. Cong ty S (do 6ng H 1a giam ddc, dai dién cong ty
trude ba L) ¢6 giri Thur x4c nhén thanh toan cho nguyén don xac nhan sé no Hop
dong s KE6-035A/04-17 véi s6 tién 56.750 USD, sé hoa don 17HIC208 va no
Hop dong s6 KE6-035B/04-17 s tién 4.000 USD, sé hoa don 17HIC212 va hen
thanh toan trudc ngay 15/12/2017 nhung dén nay van khong thanh toan. Nguyén
don yéu cau bi don thanh toan ng gdc cia ca hai hgp dong 1a 60.750 USD va tién
1i cham thanh toén cho dén thoi diém xét x.

 * Ngwoi dgi di¢n theo phap ludt ciia bi don (ba L) ving mdt nhuwng co y
kién trinh bay tai Bién ban lay loi khai ngay 04/01/2022, Bién bdn hoa gidi ngay
04/01/2022 nhw sau:

Ba L da bi ngan hang phat mai tai san la can nha 101/23/4 duong L, X P,
huyén N, Thanh phé H6 Chi Minh, nén ba L khdng con sinh song & dia chi nay.
Pé nghi Toa an xac dinh dia chi lién hé cta ba L tai Congty S - Lo Al, Khu Cong
nghiép Dit Cudc, khu B, xa Dat Cudc, huyén Bic Tan Uyén, tinh Binh Duong.
Ba L co y kién ddi voi Hop dong s6 KE6-035A/03-17 s6 no gdc 56.750 USD, d6i
v6i Hop dong s6 KE6-035B/03-17 s6 ng gbe 4.000 USD. Tuy nhién, cong ty hién
nay quéa kho khin nén xin tra ca hai hop dong trén tong cong goc 1a 300.000.000
dong, xin khong tra sb l4i.

Tai phién toa: Nguyén don yéu cau thanh toan no gbc ciia ca hai hop déng
la 60.750 USD va no lai tinh theo murc 1ai suat qua han trung binh 1a 6%/nam, d61
v6i Hop dong so KE6-035A/03-17 tinh 1ai tir ngay 09/8/2017 dén khi xét xu 1a
15.814 USD va doi voi Hop dong s6 KE6-035B/03-17 tinh 1ai tir ngay 12/8/2017
dén khi xét xur1a 1.113 USD. Téng cong no goc lai 1a 77.677 USD quy doi ra tién
Viét (tinh ty gia USD bang 22.670 VND) la 1.760.937.590 dong.

Y kién cua dai dién Vién Kiém sat nhan dan tinh Binh Duong:

Ve thu tuc to tung: Trong qua trinh giai quyet vu 4n va tai phién toa, nhiing
nguoi tién hanh t6 tung va tham gia t6 tung da chap hanh ding quy dinh ctia phap

luat t6 tung dén sy. Toa an nhan dan tinh Binh Duong thu ly don ki¢n la ding
tham quyén.

- Vé ndi dung vu 4n: Nguyén don va bi don da thong nhat khoan tién no
theo hop dong 1 tinh tiét khong phai chimg minh. Bi don cham thanh toan nén
phai tra 14i theo quy dinh nhung nguyén don yéu cau lai suat thdp hon quy dinh
cua Ngan hang, day la su tu nguyén ctia nguyén don, co6 loi cho bi don nén dugc
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chap nhan. Can cir Diéu 266 Bo luat T6 tung dan sy dé nghi Hoi dong xét xur chap
nhan yéu cau khoi Kién ctia nguyén don.

Sau khi nghién ctru céc tai liéu co6 trong ho so vu an dugc tham tra tai phién
tod va can ctr vao két qua tranh tung tai phién toa, y kién Kiém sat vién,;

NHAN PINH CUA TOA AN:

[1] Ngay 25/11/2021, Phong Pang ky kinh doanh S¢& Ké hoach va Pau tu
tinh Binh Duong c¢6 Cong vin sd 1263/DKKD cung cap thong tin nguoi dai dién
theo phap luat hién nay ctia Cong ty TNHH S 12 ba L, noi dang ky ho khau thuong
trd: 9/1A, xa N, huyén N, Thanh phd HO Chi Minh, chd & tai: 101/23/4 duong L,
x4 P, huyén N, Thanh phé H6 Chi Minh. Theo Bién ban lay 1oi khai ngay
04/01/2022 thi ba L trinh bay khong con dia chi noi & 101/23/4 duong L, Xa P,
huyén N, Thanh pho Ho Chi Minh va dé nghi Toa an xéc dinh dia chi lién hé cua
ba L tai Cong ty S. Toa an da téng dat vin ban t6 tung, gidy triéu tap phién toa
hop 1& cho ba L & dia chi cong ty va ca dia chi thuong tra, noi & nhung ba L van
khong tham gia phién tda. Vi vy, Toa an xét xir vang mat bi don Cong ty S theo
quy dinh tai Diéu 227 B¢ luat T tung dan su.

[2] Nguyén don va bi don thong nhat viéc xéac 1ap hai Hop d6ng mua ban
hang hoa 1a thudc bao vé thuc vat s0 KE6-035A/04-17 va so6 KE6-035B/04-17
cung ngay 13/4/2017. Pay 1a tinh tiét su kién khong phai chimg minh theo Piéu
92 Bo luat T6 tung dan sy. Nguyén don 13 phap nhan nudc ngoai (Trung Qudc)
va hop dong quy dinh diéu kién giao hang tir cang Trung Quéc dén cang Thanh
phé H6 Chi Minh, cang hang hai van chuyen LCL CIF co ban HCM theo
Incoterms 2010. Vi vy, viéc xac lap hai Hop dong mua ban s6 KE6-035A/04-17
va s6 KE6-035B/04-17 1a hop dong mua ban hang hoa quoc té c¢6 hiéu luc theo
quy dinh phap luat budc cac bén phai thuc hién. Theo Cong van 749/KV1-DHHN
ngay 23/02/2022 do Chi cuc Hai quan ctra khau cang Sai Gon Khu vuc 1 cung
cap thong tin bi don d3 nhan hang hoa theo To khai hai quan s6
101409227951/A11 ngay 18/5/2017 ddi v6i Hop dong KE6-035A/04-17. Theo
Cong vin 1082/KV1-DHHN ngay 17/3/2022 do Chi cuc Hai quan ctra khiu cang
Sai Gon Khu vyc 1 cung cip bi don di nhan hang héa theo T& khai hai quan sd
101415133041/A11 ngay 22/5/2017 d6i véi Hop dong KE6-035B/04-17. Vi vy,
Cong ty S da nhan du hang hoa nhung chi thanh toan 31.100 USD theo Hop dong
KE6-035B/04-17, s tién con lai 60.750 USD khong thanh toan cho nguyén don
1a vi pham nghia vu thanh toan theo quy dinh tai cac Piéu 50, 55 Luat thuong mai.

[3] Nguyen don xuét trinh dugc Thu xac nhan thanh toan cia Cong ty S
(do ong H 1a giam dbc, dai dién cong ty trude ba L) ndi dung xac nhén s6 no cua
Hop dong s6 KE6-035A/04-17 véi s6 tién 56.750 USD s6 hoa don 1a 17HIC208;
ng Hop dong s6 KE6-035B/04-17 s6 tién 4.000USD s6 hoa don la 17HIC212 va
hen thanh toan truéc ngay 15/12/2017 nhung bi don khong thanh toan dung cam
két. Nay, dai dién bi don ba L giam ddc Cong ty S dé nghi thanh toan ca hai hop
ddng trén tong cong gdoc 1a 300.000.000 ddng, xin khong tra sé 13i nhung khdng
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dugc nguyén don chip nhan nén cé nghia vu thanh toan ngay sd ng gbe 60.750
USD (twong duong 1.377.202.500 dong) va tién 1ai do cham thanh toan theo quy
dinh.

[4] Theo thong bao 13i suat cho vay USD do ba ngan hang cung cip cho
Toa an nhu sau: Ngan hang BIDV chi nhanh Binh Duong thong bao 13i suat cho
vay USD 1a 4%/nam, 14i qua han bang 150% lai cho vay trong han 1a 6%/nam;
ctiia Ngan hang Nong nghiép phat trién néng thon Viét Nam 13 5%/nam, 14i qua
han 1a 7,5%/nam va cua Ngan hang Ngoai thuong Viét Nam chi nhdnh Binh
Duong 13 4,2%/nam, 13i qué han 1a 6,3%/nam. Vi vy, nguyén don yéu cau tinh
no 14i qua han cta ca hai hop dong v6i mic 14i suat 6%/nam véi sb tién 16.927
USD (tuong duong 383.735.090 dong) 1a thap hon murc 14i sudt no quéa han trung
binh trén thi truong tai thoi diém thanh toan theo quy dinh tai Piéu 306 Luat
thuong mai va huéng dan tai An 1& sb 09/2016/AL, Piéu 11 Nghi quyét s6
01/2019/NQ-HDTP. Tong cong no gbe va 13i nguyén don yéu cau 1a 77.667 USD,
véi ty gia tai thoi diém xét xir 1a 22.670 VND/01USD (thap hon ty gia trung tam
ctia ddng Viét Nam voi do la My do Ngan hang nha nudc cong bd ngay 31/3/2022
la 23.100VND), quy d6i thanh 1.760.937.590 dong. Pay 1a su tu nguyén cia
nguyén don, phi hop quy dinh phap luat, ¢é loi cho bi don nén Hoi dong xét xir
ghi nhan.

T nhitng co so nhan dinh néu trén, c6 can ctr chép nhan yéu cau khoi kién
ctia nguyén don. Quan diém cia dai dién Vién Kiém sat 1a phu hop quy dinh phap
luat nén co6 can cr chép nhan.

Vé an phi kinh doanh, thuwong mai so tham: Bi don phai chiu theo quy dinh.

Vi cac 1€ trén,

QUYET PINH:

Can ctr cac biéu 37, 38, 147, 227, 266 B luat T6 tung dan su.

Cian clr cac Piéu 24; 50; khoan 1 Diéu 55; Piéu 306 va Diéu 319 Luat
Thuong mai nam 2005;

~ Cén clr An 18 s6 09/2016/AL dugc Hoi dong Tham phén Toa 4n nhan dén
t01 cao thong qua ngay 17 thang 10 nam 2016 va dugc cong bo theo Quyét dinh
s0 698/Qb-CA ngay 17 thang 10 ndm 2016 ctia Chanh an Toa an nhan dan t61
Cao.

Cén ctr Dicu 11 Nghi quyét s6 01/2019/NQ-HDTP ngay 11 thang 01 ndm
2019 cua Ho1 dong tham phan Toa an nhan dan To6i cao Huong dan ap dung mot
s0 quy dinh cua phap luat vé 1ai, 1ai suat, phat vi pham.

Nghi quyét sb 326/2016/UBTVQH]14 ngay 30 thang 12 nam 2016 cua Uy
ban thudong vu Qubc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va
st dung an phi va 1€ phi Toa an.

1 Chap nhan yéu cau khoi kién ciia nguyén don QHC vé viéc tranh chap
hop dong mua ban hang héa véi bi don Cong ty TNHH S.0.C.
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Budc Cong ty TNHH S.0.C c6 trach nhiém thanh toan cho QHC s6 no
trong hai Hop dong mua ban sé6 KE6-035A/04-17 va s6 KE6-035B/04-17 véi sb
tién gbc 1a 1.377.202.500 dong va tién 13i cham thanh toan 1a 383.735.090 dong,
tong cong 1a 1.760.937.590 (mot ty bay tram sau muoi triéu chin trim ba muoi
bay nghin nam trim chin muoi) dong.

Ké tir ngay nguoi duoc thi hanh an ¢6 don yéu cau thi hanh an, néu nguoi
phai thi hanh 4n cham thanh toan s tién trén, thi hang thang con phai chiu thém
khoan tién 1i ciia s6 tién chua thanh toan theo mirc 13i suat quy dinh tai khoan 2
Diéu 468 Bo luat Dan sy nim 2015 twong tng voi sb tién va thoi gian chua thi
hanh.

2. An phi kinh doanh, thuong mai so tham:

Bi don Cong ty TNHH S.0.C phdi chiu 64.828.128 (sau muoi bén tridu
tam tram hai muoi tdm nghin mot tram hai muoi tam) dong.

Nguyén don QHC khéng phai chiu an phi, Cuc Thi hanh an dan sy tinh
Binh Duong hoan tra cho QHC s6 tién tam Umg &n phi da ndp 29.000.000 (hai
muoi chin triéu) dong theo Bién lai thu tién s6 0026761 ngay 12/6/2018.

Nguyén don co quyén khang c4o ban 4n trong thoi han 15 ngay ké tir ngay
tuyén an. Bi don ¢6 quyén khang cao ban an trong thoi han 15 ngay ké tir nhan
dugc ban an so tham hodc niém yét ban an theo quy dinh.

Truong hop Ban an duoc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan sy thi nguoi dugce thi hanh an dan sw, nguoi phai thi hanh an dan sy c6
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hoac cudng ché thi hanh an theo qui dinh tai cac Diéu 6, 7, 7a va 9 Luat Thi hanh
4n dan sy; thoi hiéu thi hanh an duoc thyc hién theo qui dinh tai Diéu 30 Luat Thi
hanh an dan su./.

Noi nhn: TM. HQI PONG XET XU SO THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- Cuc THADS tinh Binh Duong;

- Cac duqng su;
- Luu: H6 so vu an, Toa KT, HCTP.

Phan Tri Diing



