TOA AN NHAN DAN CAP CAO CONG HOA XA HQOI CHU NGHIA VIET NAM
TAI PA NANG Doc 1ap - Tw do - Hanh phic

Ban 4n s6: 150/2019/DS-PT
Ngay 28 - 8 -2019

VIV “yéu cau chia tai san
chung va huiy hop dong

Uy quyén quan Iy nha, dat”

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phéin Hpi dong xét xir phiic thdm gém co:

Tham phén - Chu toa phién toa: Ong Tran Qudc Cuong

Cac Tham phan: Ong Nguyén Vin Tién

Ong Nguyén Thanh Long
- Thu ky phién toa: Ba Hoang Hai An, Thu ky Toa 4n nhan dan cip cao
tai Pa Nang.
Pai dién vién Kiém sat nhan dan cdp cao tai Pa Nang: Ong Tran Thanh
Tuan — Kiém sat vién tham gia phién toa.

Ngay 28 thang 8 nam 2019, tai tru s& Toa &n nhan dan cap cao tai Da Nang,
xét xir phlic tham vu an dan sy thu ly s6 127/2019/TLPT-DS ngay 28/02/2019 vé
“y8u cau chia tai san chung va hiy hop dong iy quyén qudn Iy nha, dat”.

Do Ban an dan sy so tham so 15/2018/DS-ST ngay 15/6/2018 cua Toda an
nhan dan tinh Khanh Hoa bi khang céo.

Theo Quyét dinh dua vu &n ra xét xtr s6 910/2019/QD-PT ngay 02 thang 8
nam 2019, gifra cac duong su:

1. Nguyén don: Ba Nguyén Thi L, sinh nim 1962; dia chi: Uc — C6 mat.

Ngueoi dai dién theo iy quyén cia nguyén don: Ba Nguyén Thi Thanh N; dia
chi: S6 15 dudng B, phuong V1, thanh phd N1, tinh Khanh Hoa (gidy iy quyén
ngay 03/5/2017) — C6 mat.

2. Bi don:

- Ong Nguyén Van T, sinh ndm 1943; dia chi: Hoa Ky.

- Ba Nguyén Linh T1, sinh nim 1971; dija chi: Hoa Ky.

Ngueoi dai dién theo iy quyén cia 6ng Nguyén Van T va ba Nguyén Linh T1:
Ba Nguyén Thi Tuan H, sinh nim 1957; dia chi: 62/24/3 Hém 1A, duong D1,



Thanh phé N1, Khanh Hoa (gidy 1y quyén ngay 21/6/2018) — C6 mat.

3. Nguoi ¢6 quyen loi, nghia vu lién quan:

- Ba Nguyén Thi Th (chét ngay 03/8/2019).

Nhitng nguroi ké thira quyén, nghia vu t6 tung cua ba Nguyén Th; Th:

Nguyén Thi T2, sinh nim 1956; Nguyén Mai Thanh T3, sinh nim 1961;
Nguyén Ngoc Nh, sinh nim 1968; cung dia chi: FL 32065, Hoa Ky;

Nguyén Ptc Thi, sinh nim 1965; Nguyén Thi T4 Trinh, sinh nim 1975;
cung dia chi: FL 3519, Hoa Ky;

Nguyén Ngoc Q, sinh nim 1966; dia chi: 150 t6 8 duong B, phuong V1,
Thanh phd N1;

Nguyén Thi L, sinh nam 1962; dia chi: Uc;

Nguyén Ngoc L1, sinh nim 1970; dia chi: Florida 32244, Hoa Ky.

- Ong Joseph Th2 Ngoc Nguyén, dia chi: CA 92703, Hoa Ky (dia chi cii: FL
32258, Hoa Ky, dia chi moi: FL 32258, Hoa Ky).

- Ong A Thomas Nguyen; dia chi: CA 92703, Hoa Ky (dia chi cii: FL
32258, Hoa Ky, dia chi moi: FL 32258, Hoa Ky).

- Ong Cao Thai B; dia chi: Florida 32065, Hoa Ky.

- Ba Al Nguyén; dia chi: FL 32244, Hoa Ky (dia chi cii: FL 32258, Hoa
Ky, dia chi moi: FL 32258, Hoa Ky).

(Ba Thi T2, ba T3, dng Thl, ba Trinh, 6ng Q, 6ng Lé, dng Th2 Ngoc
Nguyén, dng A Thomas Nguyen, ba A1 Nguyén dé nghi xét xi vang mat).

- Ong bang Thanh D;

- Ba Nguyén Thi N2;

- Ong Huynh Ngoc H1;

- Ba Trinh Hong Hoang V;

Cung dia chi: S6 152 duong B1, t6 8 phuong V1, thanh phd N1, tinh Khanh
Hoa (dé nghi xét xit vang mat).

4. Ngwoi bdo vé quyén va lgi ich hop phap cho b;i don: Luat su Nguyén
Dinh Th3, vin phong luat su Nguyén Dinh Th3, thuoc Poan luat su tinh Khénh
Hoa — Co mat.

Ngudi khang cao: Ong Nguyén Vian T va ba Nguyén Linh T1.

NOI DUNG VU AN:
1. Tai don khéi kién dé ngay 20/4/2017, ban tu khai ngay 22/6/2017, nguyén

don ba Nguyén Thi L va nguoi dai dién theo ity quyén ba Nguyén Thi Thanh N
trinh bay:



Ong Nguyen Vian M va ba Nguyén Thi Th3 lic sinh thoi sinh duoc 04 ngu’0’1
con chung gom co: Ba Nguyén Thi Th4, ba Nguyén Thi Th, ba Nguyén Thi T4 va
6ng Nguyén Vin T.

Ong M va ba Th3 khi con sdng di tao 1ap duoc khéi tai san chung 13 cin nha
gan lién v6i quyén sir dung 16 dit, c6 dién tich 787,4m? (theo hoa do so 167 do Ty
dién dia Khanh Hoa cdp ngay 11/09/1974). Theo trich do dia chinh thira dat két
qua do v& thyc t& 1a 762,7m?, trich do tir thira 170, to ban dd sb 45 [362602-8-
(11)], thudc Bo ban dd dia chinh phuong V1, thanh phd N1, tinh Khanh Hoa, toa
lac tai s6 152 duong B1, to6 8 phudng V1, thanh phd N1, tinh Khanh Hoa.

Ong M (chét nam 1981) va ba Th3 (chét nam 1992) khong dé lai di chuc.
Sau khi 6ng M, ba Th3 chét:

Ngay 14/5/2007, 04 nguoi con cua 6ng M, ba Th3 la ba Th4, ba Th, ba T4,
ong T da lap “van ban phan chia thira ké” c6 ndi dung: Pong ¥ dé ba Th4 dugc
toan quyén ké khai, dang ky xin dugc cap G1ay ching nhan quyén str dung dat va
quyén so hitu vé tai san gan lién v4i dat ddi voi nha, dat tai s6 152 dudng BI, t6 8
phuong V1, thanh phd N1 (van ban nay da dwoc Phong cong chimng so Y tinh
Khanh Hoa chirng thuc ngay 14/5/2007).

Ngay 21/5/2007 ba Th4 chét (theo Gidy chimng tir do UBND phiwong V1 cap
ngay 7/12/2007). Ba Th4 khong c6 chong, con.

Ngay 25/03/2009, ba Th, ba T4 va 6ng T da 1ap mdt “van ban phan chia tai
san thira k&” d6i voi nha, dat s 152 duong B1, t6 8 phuong V1, thanh phd NI.
Theo vin ban phan chia tai san thira ké ndy, cac bén da thong nhat chia khdi di san
thira ké trén thanh 5 phan bang nhau, cuy thé: Ba Nguyén Thi Th duoc nhén 02
phan; ong Nguyén Vin T dugc nhan 02 phan va ba Nguyén Thi T4 duoc nhan 01
phan (van ban phén chia nday dwoc cong chimng tai Phong cong chitng s6 Y tinh
Khanh Hoa vao ngay 25/3/2009).

Ngay 15/02/2014, ba Nguyén Thi Th lap “vin ban thoa thuin va cam két”
tang cho ba Nguyén Thi L (con gai) phan gia tri tai sin ma ba Th duoc nhan theo
vin ban phan chia tai san thira ké ngay 25/03/2009 1a 02/05 phan gi trj nha, dat tai
152 duong B1, to 8 phuong V1, thanh phd N1,

Do ba Th, ba T4 va 6ng T dang song & nudc ngoai, nén toan bo nha, dat trén
tam thoi dé ba T1 (con rugt cua 0ng T) quan ly. Qua trinh quan Iy, ba T1 da lgi
dung nhimg nguoi co quyen loi vé tai san khong c6 mit tai Viét Nam, lap hé so gia
gidy to, gia chir ky de dang ky ké khai va nam 2016 UBND thanh phé N1 da cap
Gidy ching nhan quyen st dung dit, quyén so hiru nha ¢ va tai san khac gin lién
vGi dat ddi v6i nha, dat trén cho ba T1. Khi moi nguoi trong gia dinh phat hién
hanh vi gian déi ctua ba T1 nén di lam don té cao gui UBND thanh phd N1. Ngay
17/6/2017, UBND thanh pho N1 dé ra Quyét dinh sb 1145/QD- -UBND huy Glay
ching nhan quyén str dung dat, quyén so hitu nha & va tai san khac gin lién véi dat
s6 CH06195/22327 do UBND thanh phd N1 di cip ngay 14/01/2016 cho ba
Nguyén Linh T1.



Trude khi di xudt canh, ngay 13/9/2016, ba T1 da tu ¥ 1ap Hop dong uy
quyén cho vo chdng ong béang Thanh D, ba Nguyén Thi N2 va vo chdng ong
Huynh Ngoc H1, ba Trinh Hong Hoang V vao & trong coi, quan 1y va sir dung toan
bd nha, dat trén. Hién nay ba T1 dang dinh cu tai Hoa Ky, toan bd nha, dat trén gia
dinh 6ng D, ba N2 va gia dinh 6ng H1, ba V dang quan 1y, sur dung.

D3 nhiéu 1an ba Th (chi dng T) va ba L yéu cau 6ng T thuc hién viéc phan
chia khéi tai san nha, dat s6 152 duong B1, td 8 phuong V1, thanh phd N1 (theo
Vén béan phdn chia thira ké gitta ba Th, 6ng T va ba T4 dé dwegc Phong cong chiing
s6 Y tinh Khanh Hoa chitng nhdn vdo ngay 25/3/2009), nhung 6ng T van cb tinh
né tranh khong dong ¥, 1am anh huéng dén quyén loi hop phap cua ba L.

Do d6, nguyén don ba L khdi kién yéu cau Toa an nhan dan tinh Khanh Hoa
chia tai san chung 1 nha, dat tai dia chi s 152 duong B1, t6 8 thanh phd N1, tinh
Khanh Hoa, theo van ban phan chia tai san thira ké ngay 25/3/2009 giita ba Th, ba
L va ong T va “vin ban thoa thuan va cam két” 1ap ngay 15/02/2014 giira ba Th va
ba L dé ba L duoc nhan phan tai san ma ba Th da tang cho ba L 13 2/5 gié trj nha,
dat trén. Pong thoi, ba L yéu cau hily hop dong iy quyén trong coi, quan 1y nha
lap ngay 13/9/2016 gitta ba T1 véi 6ng D, ba N2 va hop dong oy quyén trong coi,
quan 1y nha 1ap ngay 13/9/2016 giira ba T1 voi ong H1, ba V.

Pbi véi phan di san ciia ba Nguyén Thi T4 (1/5 gid tri khoi di san), mic du
theo “van ban cho phan thira ké dugc huong” do ong Joseph Th2 Ngoc Nguyen
(chéong ba T4) 1ap (Van ban c6 xdc nhdn cia dai stk qudn Viét Nam tai Washington
D.C., Hop ching quéc Hoa Ky xdc nhdn va hop phdp héa lanh sw) c6 noi dung:
Ong Joseph Th2 Ngoc Nguyen xac nhan trudc khi chét ba T4 ¢ tran trdi lai 1a
phan di san cta ba T4 s& dé lai cho ba Th (chi rudt ba T4) va sau d6 ba Th c6 lap
mdt van ban cho ba L phan thira ké ctia ba T4. Tuy nhién, nguyén don (ba L) xac
dinh d6i voi phan di san ctia ba T4 néu nhitng nguoi thira ké cua ba T4 mudn nhan
phan di san cta ba T4 thi ba L van dong ¥ giao lai cho nhitng nguoi thira ké cua ba
T4 duogc huong, nguyén don khong ¢ ¥ kién gi.

Hién nay, 6ng T dang dinh cu tai Hoa Ky. Nha, dat tai dia chi s6 152 duong
B1, t6 8 thanh phd N1, tinh Khanh Hoa do nhimg ngudi ma ba T1 uy quyén dang
quan ly. Can clr quy dinh ciia luat nha & ndm 2014, ba L du diéu kién dugc so hiru
nha & tai Viét Nam. Do d6, nguyén don xin dugc nhan toan bg nha, dat trén va
thanh toan gia tri phan tai san cta 6ng T (2/5 gid tri tai san) cho éng T va thanh
toan 1/5 gié tri tai san cho nhitng nguoi thira ké ctia ba T4 (khi nhitng nguroi nay cé
yéu cau).

Ngoai ra, dé dam bao quyen loi cho nhiing nguoi nhan tai san bang gia tri
nén nguyén don ciing dong ¥ néu tai thoi diém thanh toan, gia tri nha, dat tai sb
152 duong B1, t6 8 phuong V1, thanh phd N1 ting hon hodc thap hon so véi gia
do Hoi dong dinh gia di dinh, thi nguyén don van dong y thanh toan tai san theo
gia tri thuc té tuong tng voi ty 1€ cac phﬁn duoc chia tai van ban phan chia tai san
thira ké 1ap ngdy 25/3/2009 giita ba Nguyén Thi Th, ba Nguyén Thi T4 va 6ng
Nguyén Vin T.



2. Bi don éng Nguyén Vin T, ba Nguyén Linh T1 khéng c6 loi khai.

3. Tai ban tw khai ngay 16/3/2018 va bién ban ldy loi khai ngay 27/3/2018,
nguoi co quyén loi, nghia vu lién quan ba Nguyen Thi Th trinh bay:

Ba va ong T 1a chi em rudt. Ngudn gbc tai san 1a ctia cha, me ba 1a 6ng M va
ba Th3 tao 1ap tir nam 1954. Sau khi cha me chét, vao nam 2007 bdn chi, em cung
thoa thuan thong nhit giao cho ba Th4 ding tén dang ky, ké khai xin cip Glay
ching nhan quyén st dung dat va s hiru nha dbi véi nha, dat tai sb 152 t6 8
Puong B1, phuong V1, thanh phd N1, tinh Khanh Hoa. Ciing trong nam 2007 ba
Th4 chét, do ba Th4 khong c6 chdng, con nén ba, ba T4 va 6ng T cung thoa thuan
chia tai san trén theo gia tri thanh 05 phﬁn béng nhau. Cu thé: Ba dugc nhan 02
phan, ba T4 duoc nhan 01 phan va dng T duoc nhan 02 phan.

Ngay 27/01/2010, ba T4 chét. Ngay 08/7/2010, dng Joseph Th2 Ngoc
Nguyén (chong ba T4) c6 lap “vin ban cho phan di san thira ké dugc hudng”.
Trong van ban c6 ndi dung la 6ng Joseph Th2 Ngoc Nguyen xac nhan trudc khi
chét ba T4 c6 tran trdi lai 1a phan di san cta ba T4 (1/5 gid tri nha, ddt trén) s& dé
lai cho ba (van ban co6 xdac nhan cua dai sir quan Viét Nam tai Washington D.C.,
Hop chiing quoc Hoa Ky xdc nhdn ngay 02/8/2010 va da dwoc hop phdp héa 13nh
su).

Ngay 15/02/1014, ba da 1ap “vin ban thoa thuan va cam két” (vin bdn dwoc
chitng nhan tai Van phong céng chimg T5) ting cho con gai Nguyén Thi L 02
phan gia tri tai san ciia ba duoc nhan theo vin ban phan chia tai san thira ké ngay
25/03/2009. Sau d6, ba tiép tuc 1ap mot “vin ban dong ¥ va cam két” c6 ndi dung
cho ba L thém 01 phan di san cua ba T4 di cho ba.

Nam 2016, T1 (con géi 6ng T) la nguoi dang truc tiép quan 1y tai san da loi
dung ba dang song 0 nudc ngoai, lam gidy to gia dé keé khai va T1 dé dugc UBND
thanh phd N1 cap Gidy chimg nhéan quyén so hitu nha 6 va quyen st dung dat d6i
v6i nha, dat tai s0 152 Buong BI, t6 8 phuong V1, thanh pho N1, tinh Khanh Hoa.
Trudce khi di xudt canh vao nim 2016 T1datgylam Hop dong iy quyén cho 6ng
D va ong H1 vao ¢ va quan Iy toan bo nha, dat trén. Khi vé Viét Nam gia dinh ba
dd phat hién nén d3 giri don t6 cdo T1 dén co quan Nha nudc c6 thim quyén va
UBND thanh phd N1 di ban hanh Quyét dinh s6 1145/QD-UBND ngay
17/6/20217, hity Gidy ching nhan quyén st dung dat, quyén so hitu nha & va tai
san khac gan lién véi dat s6 CH06195/22327 ngay 14/01/2016 do UBND thanh
ph6 N1 céap cho ba Nguyén Linh T1.

Nay Nguyén Thi L (con gai ba) khai kién yéu cau Toa an giai quyét chia
phﬁn tai san chung ma ba L dugc hudng theo “van ban thoéa thuan va cam két” 1ap
ngay 15/02/1014 giita ba va Lién thi ba hoan toan déng y. Hién nay, 6ng T di dinh
cu tai Hoa Ky, do d6 ba dé nghi Toa 4n giao toan bd nha, dat tranh chap cho ba L
duoc so hitu va st dung. Ba L s& c6 nghia vu thanh toan gid tri 02 phan tai san cua
6ng T cho 6ng T. Ba xac dinh phan tai san ctia ba, ba da cho ba L nén ba khéng c6
¥ kién ciing khong c6 khiéu nai tranh chap ddi v6i phan tai san nay.



Pbi voi phan di san cua ba T4 cho ba. Theo vin ban cta dng Joseph Th2
Ngoc Nguyen (chong ba T4) c6 xac nhan trude khi chét, ba T4 co tran trdi lai 1a
phan di san caa ba T4 cho ba. Tuy nhién, néu trong trudng hop viée cho 1a chua
hop phap thi dé nghi Toa an giai quyét theo quy dinh cua phéap luat ba khong co ¥
kién gi.

4. Nguoi ¢6 quyén loi, nghia vu lién quan éng Joseph Th2 Ngoc Nguyen c6
thw tay dé ngay 12/10/2017 va ngay 22/5/2018 giri cho Tda &n nhan dan tinh
Khanh Hoa thé hién da nhdn dwoc cdc van ban té tung cia Toa dn, dong y véi yéu
cau khéi kién cia nguyén don va xin dwoc xét xir viang mat. Tuy nhién, cdc vin ban
6ng Joseph Th2 Ngoc Nguyen giti vé chua diegc hop phdp héa lanh sy nén khéng
hop 16. Do d6, Hoi dong xét xir khéng cdn cir vdo tai liéu ndy dé gidi quyét vu dn.

5. Nguoi co qNMyén loi, nghia vu lién quan ong A Thomas Nguyen, ong Cao
Théi B, ba A1 Nguyén khong cé loi khai.

6. Tai bién ban ldy loi khai ngay 01/8/2017, nguoi cO quyén loi, nghia vu
lién quan 6ng Pang Thanh D va ba Nguyen Thi N2 trinh bay:

Ong, ba co quen biét v4i ba Nguyén Linh T1. Trudc khi di xuat canh vao
nam 2016, ba T1 c6 lam Hop, dong ty quyén cho vo chong 6ng, ba trong coi, quan
1y nha cura (hop dong iy quyén cé chimg thyc cua Van phong cong chirng K1). Do
do, ong, ba chi la nguoi dugce uy quyén trong coi, quan ly tai san nén khong co y
klen gi d6i v6i yéu cau khoi kién cua nguyén don. P& nghi Toa an xem xét giai
quyét theo quy dinh cta phap luat vi 6ng ba khong lién quan dén tai san.

~ Nha, dat nguyén don tranh chap hién nay do vo qhéng ong, ba quan ly mot
phan, c6 dang ki tam tri do Cong an phuong V1 cap. Phan con lai do vg chong anh
Ha va chi Vy quan 1y, st dung.

7. Tai ban tw khai ngay 03/8/2017, nguoi €O quyén lgi, nghia vu lién quan
ong Huynh Ngoc HI trinh bay:

Ong va ba T1 ¢6 quen biét tir trude, nim 2016 ba T1 xuét canh. Trude khi
di ba T1 co6 lam Hop dbng iy quyén cho éng & va quan 1y nha sd 152 duong Bl,
phuong V1, thanh phd N1, tinh Khanh Hoa (hop dong iy quyen dwoc ldp tai Van
phong cong chirng K1 ngay 13/9/2016). Ngoai hd gia dinh vo chdng 6ng va ho gia
dinh 6ng D, ba N2 khong con ai song trong nha, dat ndy .

Déi voi yéu cau khai kién ctia nguyén don, ong khong c6'y klen gi. Bé ngh1
Toa an giai quyét vu an theo quy dinh ctia phap lugt. Ong H1 yeu cau Toa an giai
quyét vang mat, ong khong co y kién khiéu nai gi vé viéc xét xir vang mit ong.

8. Tai ban tw khai ngay 01/12/2017, nguoi co quyén loi, nghia vu lién quan
ba Trinh Hong Hoang V trinh bay:

~ Ba thong nhat v6i 10i khai ctia 6ng Huynh Ngoc H1, ba yéu cau Toa 4n giai
quyét vang mat ba.
Tai Bén 4n din sy so' thAm s6 15/2018/DS-ST ngay 15/6/2018 ciia Toa
an nhan dan tinh Khanh Hoa da quyét dinh:
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Cin cr khoan 3 Piéu 3 Luat Qudc tich nam 2008.

Can ctr khoan 2 Piéu 7, khoan 1 diém b, khoan 2 Piéu 8 Luit nha ¢ nim
2014,

Diéu 208 va Diéu 219 B6 ludt dan sy nim 2015,

Cian ctr Diéu 228, khoan 4, diém b va ¢ khoan 5 Diéu 477 cta BO luat td
tung dan sy nam 2015.

Cin ctr Phap lénh an phi, 1& phi Toa an sé 10/2009/UBTVQH12 ngay
27/02/2009 va Nghi quyét 326/2016 quy dinh vé mirc thu, mién, giam, thu, nop,
quan ly va st dung an phi va I¢ phi Toa an.

Tuyén xu:

1/ Xéc dinh cin nha gin lién voi dat dién tich 787,4m? (theo hoa do s6 167
do Ty dién dia Khinh Hoa cdp ngay 11/09/1974) va theo trich do dia chinh thua
dat két qua do v& thuce té co dién tich 762.7m? trich do tir thira 170, t& Ban d6 sb 45
[362602-8-(11)] thudc Bo ban d6 dia chinh phudng V1, thanh phd N1, tinh Khanh
Hoa, toa lac tai dia chi s 152 duong B1, phuong V1, thanh phé N1, tinh Khanh
Hoa 13 tai san c6 nguon goc do 6ng Nguyén Vin M va ba Nguyén Thi Th3 tao lap.

2/ Xac dinh van ban phan chia tai san thua ké 1ap ngay 14/5/2007 gitra cac
ong, ba Nguyen Thi Th4, Nguyen Thi Th, Nguyeén Thi T4 va Nguyén Vian T (co
Xac nhdn cia Phong cong chirng so Y tinh Khdanh Hoa) la hop phap.

3/ Xac dinh van ban phan chia tai san thira ké~leflp ngay 25/3/2009 giira cac
ong, ba Nguyen Thi Th, Nguyen Thi T4 va Nguyen Van T (cé xdc nhdn cua
Phong cong chitng so Y tinh Khanh Hoa) 1a hop phéap.

4/ Xac dinh “vin ban thoa thuin va cam két” do ba Nguyén Thi Th 1ap ngay
15/02/2014 vé viéc tang cho ba Nguyén Thi L (con gai) 02 phan gid trj tai san nha,
dat tai 152 duong B1, t6 8 phuong V1, thanh phd N1 (véin bdn dwoc chirng nhén
tai van phong cong chung T5) 1a hop phép.

5/ Chap nhan yéu cau khoi kién cua nguyén don ba Nguyén Thi L vé viéc
“Xin chia tai san chung va hily hop dong ty quyén quan 1y nha, dat” 1 nha, dat tai
dia chi s6 152 dudng BI, t6 8 thanh phd N1, tinh Khanh Hoa theo vin ban phan
chia tai san thira ké 1ap ngay 25/3/2009 gitta ba Th, ba L, 6ng T va “vin ban thoa
thuan va cam két’’ 1ap ngay 15/02/2014 giira ba Th va ba L.

5.1. Giao cho ba Nguyén Thi L dugc quyén sé hitu nha chinh | (dién tich
118.3m?) + nha chinh 1l (dién tich 34,8m?); cac tai san, vat kién triic khac co trén
dat va quyén s dung toan bo dién tich dt khuodn vién 1a 762m? thudc thira dat sb
170, to Ban do s6 45, Ban db dia chinh phuong V1, Thanh phd N1 tai dia chi 152
duong B1, to 8 phuong V1, Thanh phd N1.

5.2. Ba Nguyén Thi L c6 nghia vu thanh toan cho ong Nguyén Vin T s6 tién
9.788.872.245,2 dong (twong dwong 02 phan gid tri tai san cia 6ng T duwoc nhdn).

5.3. Ba Nguyén Thi L c¢6 nghia vu thanh todn cho nhiing ngudi thira ké cua
ba T4 gdm 6ng Joseph Th2 Ngoc Nguyén, A Thomas Nguyén, Cao Thai B va Al
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Nguyén s tién 1a 4.894.436.122 dong (twong dwong véi 01 phan gid tri di san cia
ba T4; cu thé thanh todn cho méi ngwoi la 1.223.609.030 dong).

6. Huy gidy uy quyén 1ap ngay 13/9/2016 giita ba Nguyén Linh T1 véi
cac 6ng, ba Diang Thanh D, Nguyén Thi N2 va gidy uy quyén 1ap ngay 13/9/2016
giita ba Nguyén Linh T1 v6i 6ng Huynh Ngoc H1 va ba Trinh Hong Hoang V.
Budc vo chong 6ng Ping Thanh D, ba Nguyén Thi N2 va vo chong 6ng Huynh
Ngoc H1 va ba Trinh Hong Hoang V phai giao tra toan bo nha dét ghi tai Diéu 1
ctia Quyét dinh nay cho ba Nguyén Thi L.

Ngoai ra ban an con tuyén vé phan an phi, quyén khang céo theo quy dinh
cua phap luat.

Ngay 29/6/2018 bi don 1a ba Nguyén Linh T1 va 6ng Nguyén Vin T khang
cdo toan by Ban an dan sy s6 15/2018/DS-ST ngay 15/6/2018 ctia Toa an nhan dan
tinh Khanh Hoa. .

Tai phién toa phuc thdam:

Nguoi dai dién theo Gy quyén va ngudi bao vé quyén va loi ich hop phap
cta bi don trinh bay giit nguyén don khang céo. Pé nghi Hoi dong xét xtr chap
nhan don khang céo cta 6ng Nguyén Vin T, ba Nguyén Linh T1, stra ban 4n so
tham; giao cho 6ng T dugc quyén so hitu tai san, 6ng T ¢o nghia vu thanh toan cho
ba Nguyén Thi L va nhitng ngudi thira ké caa ba Nguyén Thi T4.

Kiém sét vién tham gia phién toa phat biéu:

- Vé t6 tung: Viéc tuan theo phap luat ciia nhiing nguoi tién hanh té tung va
viéc chap hanh phap luat ctia nhitng nguoi tham gia t6 tung tir khi thu 1y phic tham
vu an, dén trude thoi diém nghi an 1a ding cac quy dinh cta Bo luat T tung dan
su. Pon khang céo cua 6ng Nguyén Vian T, ba Nguyén Linh T1 14 trong thoi han
luat dinh.

- Vé néi dung vy dn: Trong vu an nay, cac duong su (6ng T, ba T1, ba L)
déu dang dinh cu tai nudc ngoai, khéng ai co nhu cau vé nha ¢ tai Viét Nam. Vi
vay, viéc giao hién vat hoac gia trj tai san 1a nhu nhau. Ba L dugc nhan 02 phan di
san, Vi vay cap so tham giao tai san cho ba L 1a ¢c6 co s& va phi hop véi quy dinh
ctia phép luat vé nha & nam 2014; ba L c6 nghia vy thanh toan cho 6ng T va nhiing
nguoi thira ké caa ba T4. Khang co cia dng Nguyén Vin T, ba Nguyén Linh T1
vé viéc xin nhan hién vat 1a khong c6 co sé. Khéng chap nhan khang céo caa 6ng
Nguyén Vian T, ba Nguyén Linh T1; giir nguyén Ban &n dan sy so tham sd
15/2018/DS-ST ngay 15/6/2018 cua Toa an nhan dan tinh Khanh Hoa.

Can cur vao cdc tai liéu, Chitng cir da dwoc xem Xét tai phién toa; trén co so
xem xét day du, toan dién chimg cit, y kién cia dwong si va ciia Kiém sdt vién.

NHAN PINH CUA TOA AN:
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[1] Vé t6 tung:

Pon khang c4o ciia 6ng Nguyén Vin T, ba Nguyén Linh T1 1a trong thoi han
luat dinh, do vay duoc xem xét theo trinh tu phuc tham.

Sau khi xét xir so tham, gia dinh ba Nguyén Thi Th cung cap chimg cir cho
Tda 4n cap phuc thim thé hién ba Nguyén Thi Th chét ngay 03/8/2019. Do viy,
nhimg nguoi thudc hang thira ké thir nhat ctia ba Th 1a ngudi ké thira quyén, nghia
vu to tung va tham gia t6 tung tai phién toa xét xir phiic tham. Tuy nhién, nhimg
ngudi ndy gui don dé nghi xét xir ving mat, do vay Hoi dong xét xur tién hanh xét
XU Véng mat ho.

[2] Xét khdng cdo ciia Ong Nguyén Vin T, ba Nguyén Linh T1:

[2.1] Qua trinh giai quyét vu &n va tai phién tda xét xir so tham ngay
15/6/2018, bi don 6ng Nguyén Vin T va ba Nguyén Linh T1 vang mat, khong cd y
kién phan hoi, khdng cung cap ching cir. Sau khi xét xir so tham, 6ng Nguyén Vin
T va ba Nguyén Linh T1 khang c&o toan bo Ban 4n dan su so tham s6 15/2018/DS-
ST ngay 15/6/2018 caa Toa an nhan dan tinh Khanh Hoa. Tai phién tda phtc tham
ngay 11/7/2019, 6ng Nguyén Van T va ba Nguyén Linh T1 c6 mat. Tuy nhién, vi
ly do khach quan, nén phién toa phic tham ngay 11/7/2019 hoan. Tai phién toa xét
xt phic tham hém nay, vi ly do cong viéc nén 6ng T, ba T1 vang mat, nhung co
iy quyén cho ba Nguyén Thi Tuan H lam nguoi dai dién va ba H c6 nho luat su
Nguyén Pinh Th3 1a nguoi bao vé quyén va loi ich hop phéap cho éng T, ba T1 ¢6
mat va clng trinh bay nguyén vong cua dng Nguyén Vin T 1a nhan tai san, déng y
thanh toan gia tri cho ba Nguyén Thi L va nhiing nguoi thira ké caa ba T4.

Xét thay: Tai phién toa phic thAm hdm nay, nguyén don, ngudi dai dién theo
Uy quyén va ngudi bao vé quyén va loi ich hop phap cho bi don déu thong nhat
khéi tai san chung cd tranh chap 1a nha va dat tai 152 Puong B1, t6 8 phuong V1,
thanh phd N1, tinh Khanh Hoa va chia theo “vin ban phdn chia tai sdan thira ké”
gitta ba Nguyén Thi Th, ba Nguyén Thi T4, 6ng Nguyén Vin T duoc cong ching
ngdy 25/3/2009 tai Phong cong ching sé Y tinh Khanh Hoa; ngoai ra, gitra ba
Nguyén Thi Th va ba Nguyén Thi L déu thdng nhét “vin ban théa thugn va cam
két” vé viéc ba Nguyén Thi Th tang cho ba Nguyén Thi L (con gai) 02 phan gia tri
tai san nha, dat tai 152 duong B1, t6 8 phuong V1, thanh phé N1 duoc cong ching
tai van phong cong chting T5 ngay 15/02/2014 1a hop phap. Nhu vay, Toa &4n cap
so tham thy ly giai quyét ddi véi tai san tranh chap 13 nha va dat tai 152 Puong B1,
t6 8 phuong V1, thanh phd N1, tinh Khanh Hoa va chia theo “véin bdn phdn chia
tai san thira ké” gitta ba Nguyén Thi Th, ba Nguyén Thi T4, 6ng Nguyén Vin T



duoc cong chimg ngay 25/3/2009 tai Phong cong chimg s6 Y tinh Khanh Hoa va
“van bdn théa thudgn va cam két” vé viéc ba Nguyén Thi Th ting cho ba Nguyén
Thi L dugc cdng chirng tai van phong cong chimng T5 ngay 15/02/2014 1a dang
phap luat.

Theo “vén bdn phén chia tai san thiva ké” giita ba Nguyén Thi Th, b Nguyén
Thi T4, 6ng Nguyén Vin T dugc cong chung ngay 25/3/2009 tai Phong cong
ching s6 Y tinh Khénh Hoa thé hi¢n: “Nha va dat tai 152 Puong Bl, té6 8 phuong
V1, thanh pho NI, tinh Khanh Hoa dwoc chia lam 05 phdan bang nhau. Ong
Nguyén Van T duoc 02 phan, ba Nguyén Thi Th dwoc 02 phan, ba Nguyén Thi T4
duwoe 01 phan” (BL-25,26).

Theo “vén ban théa thudn va cam két” vé viéc tang cho quyén sir dung dat va
tai san gan lién véi dat gitta ba Nguyén Thi Th ting cho ba Nguyén Thi L duoc
cdng chang tai van phong cong ching T5 ngay 15/02/2014 thé hién: “Ba Nguyén
Thi Th tang cho ba Nguyén Th;i L (02 phan) toan bé phdn nha, dat ma ba Nguyén
Thi Th dwoc nhdn theo “van ban phdn chia tai san thira ké” giita ba Nguyén Thi
Th, ba Nguyén Thi T4, ong Nguyén Van T duwoc céng chimg ngay 25/3/2009 tai
Phong cong chitng sé Y tinh Khanh Hoa” (BL-23,24).

[2.2] Nguon goc tai san tranh chap 1a ciia 6ng Nguyén Van M, ba Nguyén Thi
Th3 tao 1ap; 6ng Nguyén Vin M, ba Nguyén Thi Th3 chét khong dé lai di chuc.
Ong Nguyén Vian M, ba Nguyén Thi Th3 ¢6 04 nguoi con gdbm: Ong Nguyén Vin
T, ba Nguyén Thi Th4, ba Nguyén Thi Th, ba Nguyén Thi T4. Trong 04 chj em thi
ba Nguyén Thi Th4 chét naim 2007 (ba Th4 khdng cé chong, con), ba Nguyén Thi
T4 chét nam 2010; con lai 6ng Nguyén Van T, ba Nguyén Thi Th va hién nay ca
hai nguoi déu dang dinh cu tai nudc ngoai. Mac du, ong T dang sinh séng, dinh cu
tai nudc ngoai, nhung 6ng T 13 con trai va 1a hang thira ké thi nhat cua 6ng
Nguyén Vin M, ba Nguyén Thi Th3. Va cung hang thira ké voi ba Nguyén Thi
Th4, ba Nguyén Thi Th, ba Nguyén Thi T4. Con ba Nguyén Thi L 14 con ctia ba
Nguyén Thi Th v 1a chau cua ngudi dé lai di san 1a ba Nguyén Thi Th4. Theo
truyén théng va phong tuc tip quan, thi con trai c6 nghia vu thd ciing huong khoi
t6 tién ong ba va thuc té 6ng T cling thudng xuyén trd vé Viét Nam khi c6 cong
viéc, nhu cau. Mic du, 6ng T khéng dinh cu tai Viét Nam, nhung tai san tranh
chap do con géi ctia 6ng 1a ba Nguyén Linh T1 quan 1y tir khi ba Th4 chét (2007)
dén nam 2016. Va tir naim 2016 (ba T1 di dinh cu tai nwée ngoai) cho dén nay, ba
T1 dd uy quyén cho 6ng D, ba N2, 6ng H1, ba V & nhd va quan 1y tai san nay.
Thuc té, tir ndm 2007 dén nam 2016 tai san tranh chap do ba T1 quan 1y nhung ba
Th, ba T4 khong khiéu nai, tranh chap. Con ba Th ciing dang dinh cu tai nudc
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ngoai va di ting cho ba Nguyén Thi L phan di san ma ba Th duoc hudng. Mic du,
ba L cung cap chung cr 1a dang hop tac lam an tai Viét Nam, nhung ba L 13 chéu
khong thudc hang thira ké cing vai 6ng T, ba Th, ba T4 va hién nay ba L ciing
dang dinh cu tai nudc ngoai. Nhu phan tich néu trén thay rang, nguyén vong nhan
tai san cua 6ng Nguyén Vin T 1a ¢6 cin ctr, phu hop véi dao 1y, phong tuc tap
quan. Do d6, Hoi dong xét xtr chap nhan khang céo ctia 6ng Nguyén Vin T, ba
Nguyén Linh T1, stra ban &n so tham.

[3] Viéc ba Nguyén Thi L cung cip chiing cir chimg minh di thanh toan cho
cac 6ng Al Nguyén, 6ng Joseph Th2 Ngoc Nguyén, 6ng A Thomas Nguyén theo
quyét dinh cua ban 4n so tham, trude khi xét xir phic tham. Hoi dong xét xur thay
rang, ban an so thim bi khang cdo toan bo, nén chua c6 hiéu luc phap luat dé thi
hanh. Do vay, noi dung nay Hoi ddng xét xir khéng xem xét.

[4] Giao cho 6ng Nguyén Vin T dugc nhan va sé hitu toan bo khoi tai san,
nén 6ng Nguyén Vian T c6 nghia vu thanh toan cho ba Nguyén Thi Th sb tién
9.748.872.245d (tirong dwong 02 phan); thanh toan cho ba Nguyén Thi T4 s tién
4.874.436.123d (twong dwong 01 phan).

Do ba Nguyén Thi T4 chét, nén nhimg ngudi thira ké ciua ba T4 gém 6ng
Joseph Th2 Ngoc Nguyén, A Thomas Nguyén, Cao Thai B va Al Nguyén duoc
nhan sé tién 4.874.436.123d; chia phan mdi nguoi duoc nhan 1.218.609.031d. Nhu
vdy, ong Nguyén Vin T phai thanh toan cho ong Joseph Th2 Ngoc Nguyén, A
Thomas Nguyén, Cao Théi B va A1 Nguyén mdi ngudi so tién 1.218.609.031d.

Do ba Th di tang cho ba Nguyén Thi L toan b tai san duoc nhan (02 phan)
theo “van bdn théa thudn va cam két” vé viéc tang cho quyén st dung dat va tai
san gan lién véi dat gitra ba Nguyén Thi Th tang cho ba Nguyén Thi L duoc cong
chirng tai viin phong cong chitng T5 ngay 15/02/2014. Nhu vy, ong Nguyén Vin
T phai thanh toan cho ba Nguyén Thi L s tién 9.748.872.2454.

[5] An phi dan sy phuc thim: Ong Nguyén Van T va ba Nguyén Linh T1
khong phai chiu.

Vi cac 1€ trén;
QUYET PINH:

1. Can ctr vao khoan 2 Diéu 308 B luét t tung dan s ndm 2015.

Chép nhan khang cdo cua ong Nguyén Vin T, ba Nguyén Thi T1, sira Ban
a4n dan su so tham sb 15/2018/DS-ST ngay 15/6/2018 cua Toa an nhan dan tinh
Khéanh Hoa.
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2. Can ctr khoan 3 Dicu 3 Luft Quéc tich nam 2008. Khoan 2 Bieu 7; diem
b khoan 1, khoém‘2 biéu 8 Luat nha & nam 2914. biéu 208; bicéu 219 B luat dép
su nam 2015. Diéu 228; biéu 477~B(f) luat To6 tung dan sy nam 2015. Nghi quyét
326/2016 quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va st dung an phi va
1€ phi Toa an.Tuyén x1r:

2.1 Xac dinh cin nha gin lién v6i dat dién tich 787,4m? (theo hoa do s6 167
do Ty dién dia Khinh Hoa cdp ngay 11/09/1974) va theo trich do dia chinh thua
dat két qua do v& thuce té co dién tich 762,7m? trich do tir thira 170, t& Ban d6 s 45
[362602-8-(11)] thudc Bo ban d6 dja chinh phudng V1, thanh phd N1, tinh Khanh
Hoa, toa lac tai dia chi sd 152 duong B1, phuong V1, thanh phé N1, tinh Khanh
Hoa 13 tai san c6 ngudn goc do 6ng Nguyén Vin M va ba Nguyén Thi Th3 tao lap.

2.2 Xac dinh van ban phan chia tai san thtra ké 1ap ngay 14/5/2007 gitra cac
ong, ba Nguyen Thi Th4, Nguyen Thi Th, Nguyen Thi T4 va Nguyen Van T (co
churng thuc cua Phong cong chirng so Y tinh Khanh Hoa) la hop phap.

2.3 Xac dinh vian ban phan chia tai san thura lgé lap ngay 25/3/2009 gitra cac
ong, ba Nguyen Thi Th, Nguyeén Thi T4 va Nguyen Vin T (€O chitng thuc cia
Phong cong chitng so Y tinh Khanh Hoa) 1a hop phép.

2.4 Xac dinh “Van bdn théa thudn va cam két” do ba Nguyén Thi Th lap
ngay 15/02/2014 vé viéc ting cho ba Nguyén Thi L (con gai) 02 phan gi4 tri tai
san nha, dét tai 152 duong B1, t6 8 phudong V1, thanh phd N1 (c6 chitng thuc ciia
van phong cong ching T5) 1a hgp phap.

2.5 Chap nhan yéu cau khoi kién ciia nguyén don ba Nguyén Thi L vé viéc

“yéu cau chia tai san chung va huy hop dong 1y quyén quan 1y nha, dar’ 1a nha,

dat tai dia chi s6 152 dudng B1, t6 8 thanh pho N1, tinh Khanh Hoa; theo “vin ban

phan chia tai san thira ké” 1ap ngay 25/3/2009 giﬁ'a ba Nguyén Thi Th, ba Nguyén

Thi T4 va 6ng Nguyén Van T va “Vin bdan théa thudn va cam két’”> lap ngay
15/02/2014 giira ba Nguyén Thi Th va ba Nguyén Thi L.

+ Giao cho 6ng Nguyén Van T dugc quyén so hitu nha chinh | (dién tich
118.3m?) + nha chinh 1l (dién tich 34,8m?); cAc tai san, vat kién trac khac co trén
dat va quyén str dung toan bo dién tich dit khuon vién 1a 762,7m? thudc thira dat
s6 170, to Ban d6 sb 45, Ban dd dia chinh phuong V1, Thanh phd N1 tai dia chi
152 duong B1, t6 8 phuong V1, Thanh phd N1, tinh Khanh Hoa.

+ Ong Nguyén Vin T c6 nghia vu thanh toan cho ba Nguyén Thi L s tién
0.748.872.245 dong (tuwong dwong 02 phan gid tri tai san ciia ba Th dwoc nhan).

+ Ong Nguyén Vin T c6 nghia vu thanh toan cho nhitng ngudi thira ké cua
ba Nguyén Thi T4, gom 6ng Joseph Th2 Ngoc Nguyén, A Thomas Nguyén, Cao
Thai B va A1 Nguyén so tién 14 4.874.436.122 dong (twong duong voi 01 phan gia

tri di san ciia ba T4 dwoc nhdn). Cu thé, thanh toan cho mdi nguoi la
1.218.609.031 dong.

+ Hay hop dong oy quyén 1ap ngay 13/9/2016, giita ba Nguyén Linh T1 véi
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cac 6ng, ba Pang Thanh D, Nguyén Thi N2 va hop dong iy quyén lap ngay
13/9/2016, giira ba Nguyén Linh T1 véi 6ng Huynh Ngoc H1 va ba Trinh Hong
Hoang V. Budc vo chdng 6ng Ding Thanh D, ba Nguyén Thi N2 va vo chong éng
Huynh Ngoc H1, ba Trinh Héng Hoang V phai giao tra toan bo nha, dat ghi tai
muc 2.1 ctia Quyét dinh nay cho 6ng Nguyén Vin T.

Ké tir ngay cac 6ng, ba Nguyén Thi L, Joseph Th2 Ngoc Nguyén, A Thomas
Nguyén, Cao Thai B va Al Nguyén cé don yéu cau thi hanh dn, néu 6ng Nguyén
Vin T chuwa thi hanh xong sé tién phdi thanh todn néu trén, thi ong T con phdi tra
thém khoan tién ldi ciia s6 tién con lai chira thi hanh dn theo mikc ldi sudt quy dinh
tai khodn 2 Diéu 468 B¢ ludt dan su nam 2015.

Truong hop ban an, quyét dinh dwoc thi hanh an theo quy dinh tai Diéu 2
Ludt thi hanh an dan su thi nguoi diroc thi hanh an dan su, nguoi phdi thi hanh an
dan su c6 quyén thda thudn thi hanh an, ti nguyén thi hanh an hodc bi cuéng ché
thi hanh an theo cac diéu 6,7 va 9 Lugt thi hanh an dan su; thoi higu thi hanh an
dwoc thuc hién theo quy dinh tai Biéu 30 Ludt thi hanh an dan su.

An phi dan su phuc tham: Ong Nguyén Vin T va ba Nguyén Linh T1 khong
phai chiu. Hoan trd cho 6ng Nguyén Vin T va ba Nguyén Linh T1 mdi nguoi
300.000d tam @ng an phi phic thim theo bién lai thu s6 0772, s6 0773 clng ngay
21/01/2019 cua Cuc Thi hanh an dan sy tinh Khanh Hoa.

C4c quyét dinh khac ciia ban an so tham khong c6 khang cdo, khang nghi c6
hiéu luc phép luat ké tir ngdy hét thoi han khang céo, khang nghi.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Thanh vién Hoi dong xét xir Tham phan-Chu toa phién toa
Piky) Piky) Piky)
Nguyén Vin Tién  Nguyén Thanh Long Tran Quéc Cuong
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