TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc l1ap - Twdo - Hanh phic

Ban 4n s6: 170/2022/DS-PT
Ngay: 18-4-2022

V/v: “Tranh chédp hop dong vay
tai san ¢ thé chap tai san”

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hi dong xét xir phiic thaim gom co:

Thim phdn - Chii toa phién toa: Ba Nguyén Thi Huyén

Cdc Tham phadn:

1/ Ong Nguyén Minh Quang

2/ Ba D4 Thi Hoa

- Thu ky phién toa: Ba Nguyén Thanh Thao — Can bo Toa 4n nhan dan
Thanh phé H6 Chi Minh.

- Dai di¢n Vign kiém sit nhan din Thanh pho Ho Chi Minh: Ong DS
Vian Hi€u — Kiém sat vién tham gia phién toa.

Trong cac ngay 15 va 18 thang 4 nam 2022, tai try so Toa an nhan dan
Thanh ph6é H6 Chi Minh xét xu phic thdm cong khai vu an thu ly so
07/2022/TLPT-DS ngay 14 thang 01 nam 2022 vé “Tranh chap hgp dong vay tai
san co thé chap tai san”.

Do Ban 4n dan sy so thdm s6 1607/2021/DS-ST ngdy 18 thang 6 nim
2021 cua Toa an nhan dan quan X, Thanh phé H6 Chi Minh bi khang cdo, khang
nghi.

Theo Quyét dinh dua vu an ra xét xu s6 369/2022/QD-PT ngay 21 thang
02 ndm 2022 va Quyéet dinh hodn phién toa s6 2597/2022/QD-PT ngay 18
thang 3 nam 2022 cua Toa an nhan dan Thanh phé H6 Chi Minh, gilta cac
duong su:

1. Nguyén don: Ba Truong Thi Bich H, sinh nam 1973

Dia chi: A2/8 khu phd 4, phuong Binh An, quan X, Thanh phd HO Chi
Minh.

Nguoi dai dién hop phap ciia nguyén don: Ba Nguyén Thi D, sinh nim
1965. (c6 mat)



Dia chi: 68 Dién Bién Phu, Phuong 17, quan Binh Thanh, Thanh phé HO
Chi Minh.

(Theo Vin ban ty quyén cong chung s6 006545 ngay 05/11/2016 tai Vin
phong cong chimg Huynh Thi Ngoc Yén)

Nguroi bdo vé quyén va loi ich hop phdp cia nguyén don: Ba Trwong Thi
\% - Lgét su cua Va‘lr} phong luat su Truong Thi V, thudc Poan luat su Thanh
pho H6 Chi Minh. (vang mat)

2. Bi don: Ba M1 Thi Kim A, sinh nam 1961 (Véng mat)

Dia chi: 147/52C dudng Tan Lp 2, t 1, khu phd 6, phuong Hiép Phu,
quan X, Thanh ph6 H6 Chi Minh.

3. Ngwoi cé quyén loi, nghia vu lién quan:

3.1/ Ong Poan Vin N, sinh nim 1936 (vang mat)

bia chi: 41A Chu Van An, phuong Hi¢p Pha, quan X, Thanh phé Ho Chi
Minh.

3.2/ Ong Poan Vin S, sinh nam 1982 (ving mit)

3.3/ Ong Poan Vin Q, sinh nim 1989 (vang mit)

3.4/ Ong Poan Thanh T, sinh nim 1985 (ving mat)

3.5/ Ba Phung Thi Thanh H1, sinh ndm 1985 (ving mat)

3.6/ Em Poan Phi L, sinh nim 2008 (ving mit)

3.7/ Em Poan Phi B, sinh nim 2013 (vang mit)

3.8/ Ong Tran Hung K, sinh nim 1977 (ving mit)

3.9/ Ba Lé Thi Kim T1, sinh ndm 1994 (ving mit)

3.10/ Ong Lé Vin D, sinh nim 1990 (ving mit)

3.11/ Ba Bui Thi T2, sinh nim 1992 (ving mit)

3.12/ Ba Tur Thi S, sinh nam 1992 (ving mit)

3.13/ Ba Lé Thi H3, sinh nam 1956 (ving mit)

3.14/ Ba Pao Thi L, sinh naim 1978 (ving mit)

3.15/ Em Pham Pao Thuy T3, sinh nim 2005 (vang mat)

3.16/ Em Pham Thai Q, sinh nam 2008 (vang mit)

3.17/ Ong Pham Thai D, sinh nim 1973 (ving mat)

Cung dja chi: 147/52C duong Tén Lap 2, t0 1, khu pho 6, phuong Hiép
Pht, quan X, Thanh ph6 H6 Chi Minh.

_ Nguoi dai dién theo iy quyén ciia Ong Pham Thdi D va Ong Tran Hing

K: Ong Nguyén Khac Bao T4, sinh nam 1985. (vang mat)

Pia chi: 120/18 duong 339, phuong Phudc Long B, quan X, Thanh phd
Hb Chi Minh.



(Theo cac Vian ban iy quyén cong ching sd 20296 ngay 15/9/2017 va sd
9306 ngay 23/5/2019 tai Van phong cong ching Phong Ph)

3.18/ Ong Tran Vin P, sinh ndm 1966 (ving mit)

‘ Dia chi: 485/5A2 Vuon Lai, phuong An Pha Dong, Quéan 12, Thanh phé
HO Chi Minh.
3.19/ Ong Pham B, sinh nam 1969 (Véng mat)
3.20/ Ba Ngo Thi M (ving mit)

_ Diachi: 44 Tan Lép II, khu phd 3, phuong Hiép Phu, quan X, Thanh phd
H6 Chi Minh.

4. Khang nghi: Quyét dinh Khang nghi phuc tham sé 4669/QDKNPT-
VKS-DS ngay 14/7/2021 ctua Vién ki€m sat nhan dan Thanh phé H6 Chi Minh.

5. Nguoi khang cao: Nguyén don — Ba Truong Thi Bich H.
NOI DUNG VU AN

Theo ban an so tham thi nd1 dung vu an nhu sau:

Tai don khoi kién, ban tw khai va cac bién ban lam viéc trong qua trinh
giai quyet vy an thi nguyén don — Ba Truong Thi Bich H co6 dai dién la Ba
Nguyén Thi D trinh bay nhw sau:

Vao nam 2008, Ba Truong Thi Bich H ¢6 cho vo chéng ong Poan Vin V
va Ba Mai Thi Kim A vay 1.000.000.000 déng (mot ty dong) dé bd sung von
kinh doanh véi 13i suat 1,75%/thang, thoi han vay 1a 12 thang, phuong thic
thanh toan 13 tra no gbc lam mot 1an, 14i tra dinh ky vao ngdy 26 hang thang.

Doi bén c6 1am hop dong vay c6 thé chip tai san vao ngay 26/3/2008 do
Phong cong chimg s6 6, Thanh phd HO Chi Minh chémg nhan va di tién hanh
ding ky giao dich bao dam tai Vin phong diang ky quyén st dung dat Quén 9,
Thanh phd H6 Chi Minh ngay 31/3/2008.

Theo nodi dung thoéa thuin trong hop déng vay thi dé dam bao cho cac
nghia vu trd ng noi trén, 6ng V, Ba Kim A da thé chép tai san cho Ba H la:
Quyén su dung dat va tai san gén lién v&i dat toa lac tai s 147/52C duong Tan
Lap 2, to 1, khu phé 6, phuong Hiép Phu, Quan 9, Thanh phdé HO Chi Minh.

Vao ngay 19/11/2008, Ba H lam glay uy quyén, uy quyén cho Ba Nguyen
Thi D nhin danh ba dé giai quyét moi van dé lién quan dén Hop ddng vay co thé
chap tai san ngay 26/3/2008, khai kién, nhan sb tién ng vay va lai. Viée uy
quyén dugc 1ap vin ban va duoc céng ching tai Phong cong chimg sé 6, Thanh
ph6 H6 Chi Minh. Thoi han ty quyén 14 cho dén khi hoan thanh cong viéc.

Do 6ng V va Ba Kim A khéng c6 kha ning tra ng nén dén ngay
01/4/2009, Ba D (dai dién cho Ba H) cung Ba Kim A, 6ng V 1am Hop dong thoa
thuan dé xir 1y tai san bao dam theo Hop dong vay c6 thé chép tai san ngiy
16/3/2008, cong chung sb 7383, cu thé nhu sau:



1. Ong V, Ba Kim A ddng ¥ giao tai san thé chap cho bén vay de thay thé
viéc thyc hién nghia vy tra ng cua o6ng V, Ba Kim A voi tong sb tién 1a
1.250.000.000 dong (mot ty, hai trim nim muoi triéu dong).

2. Ba H ddng ¥y nhdn chinh tai san thé chip dé thay thé viéc thuc hién
nghia vu trd no cua 6ng V, Ba Kim A, th&ri gian 6ng V, Ba Kim A giao tai san
cho Ba H 1a 03 thang ké tir ngay ky hop dong théa thuan.

Nhung sau thoi gian nay, 6ng V, Ba Kim A khong thé ban giao tai san thé
chap cho Ba H vi 6ng V bi tai bién, nam mot chd, Ba H (do Ba D lam dai dién)
d3 nhiéu lan dén nha Ba Kim A dé yéu cau giao nha thi Ba Kim A bo di lam an
xa, ong V ¢6 nguyén vong xin dugc ¢ lai can nha dé chira va dudng bénh, do
vay, Ba H khong dén doi tai san nita.

Pén ngay 16/01/2014, ong V chét nhung Ba Kim A khong thong bao cho
Ba H biét.

Tuy nhién, do théng cam cho hoan canh cua Ba Kim A va c6 ¥ mubn gitp
dd Ba Kim A thém 1an nira khi Ba Kim A c6 dé nghi va Ba D (dai dién cho Ba
H) c6 lam Van ban dong ¥ ngay 18/6/2016, dong ¥ cho nhing nguoi thura ké cua
o6ng Boan Van V tién hanh 1am thu tuc khai di san thira ké d6i v6i can nha da thé
chap. Khi tién hanh 1am tha tuc, Ba H phat hién ra can nha nay da bi ngan chan
moi giao dich dé dam bao thi hanh Ban 4n s6 147/2009/DSST ngay 08/9/2009
ctia Toa 4n nhan dan Quan 9, Thanh phé H6 Chi Minh. Piéu nay chimg to, ong
V, Ba Kim A d3 lira déi va loi dung long tdt, su thong cam cua Ba H, khong co
thién chi tra no bang cach ban giao cin nha da thé chap cho Ba H theo “Hop
ddng thoa thuan”.

Do vay, ngay 05/11/2016, Ba D (dai dién cho Ba H) da 1ap Van ban tuyén
bd hity bo Vin ban dong ¥ ngay 18/6/2016, khong dong y cho nhitng ngudi thira
ké cua 6ng Poan Vin V tién hanh lam thu tuc khai di san thira ké d6i voi cin
nha d3 thé chap, Ba H yéu ciu Toa an budc Ba Mai Thi Kim A va nhimg nguoi
thira ké ctia 6ng Poan Vian V phai giao ngay cin nha sé 147/52C dudng Tan Lap
2, t6 1, khu phd 6, phuong Hiép Pht, Quan 9, Thanh phd H6 Chi Minh cho Ba
H theo “Hop dong thoéa thuan” duwoc Ba D (dai dién cho Ba H) va ong V, Ba
Kim A ky két vao ngay 01/4/2009.

Bi don — Ba Mai Thi Kim A trinh bay

Nguyén vao nim 2008, Ba Kim A c6 vay thé chap can nha sé 147/52C
duong Tan 1ap 2, phuong Hi€p Pht, Quan 9 cho Ba Truong Thi Bich H. Sau do,
gia dinh ba Kim A lam an that bai, khong con kha ning chi tra, 6ng V bi tai bién
khong lam gi dugc, Ba Kim A phai 1am cong nudi chong con. Ba Kim A da
nhiéu lén mudn ban nha nén da gap Ba D (la dai dién cua Ba H) dé trao ddi truc
tiép vé& viéc lam lai gidy thoa thuan tra no gdc va 1ai. Tuy nhién, Ba D di ning
131 1én nhiéu 1an nén Ba Kim A khong c6 kha niam chi tra.

Pén nam 2014, chong Ba Kim A 13 6ng V qua doi vi tai bién. Do viy, gia
dinh Ba Kim A ngay cang khoé khan, ng bén ngoai rat nhiéu nén khong c6 kha
nang chi trd ng cho Ba H dugc.



Pén thang 06/2016, gia dinh Ba Kim A co dén thoa thuin véi Ba D (dai
dién Ba H) dé ban nha tra no cho Ba H nhung Ba D lai tiép tuc tang 13i tir 1 ty
dong 1én 1,7 ty dong. Sau d6 Ba H da lam don khai kién Ba Kim A.

Ba Kim A khong ddng ¥ véi yéu cau khoi kién ciia Ba H, ba yéu cau duoc
giam 13i, ba dong y giao nha cho Ba H dé can trr ng nhung phai tra lai cho ba
phan gié tri chénh léch.

Vé tinh hinh quan Iy str dung tai san thé chap: Trén khu dét toa lac 147/52C
duong Tan Lap 2, t 1, khu phd 6, phudng Hiép Phu, Quan 9, Thanh phd Ho Chi
Minh, ngoai can nha gia dinh ba sir dung, trén d4t con c6 04 can nha tro. Trong
d6, ¢6 02 can nha tro do Ong Tran Hung K quan 1y st dung va 02 cin nha tro do
Ong Pham Thai P va Ba Pao Thi L quan 1y sir dung.

Vé hai cin nha tro do Ong Pham Thai B dang quan 1y sir dung c6 tong
dién tich 25 m?% Vao nam 2007, Ba Kim A ¢6 thut 02 can nha tro nay cho ong
Nguyén Vin G va ba D6 Thi Bich K1, hai ciin nha tro c¢6 dién tich 3mx3,7m va
2,9mx4,9m. Ba va ong G, ba L2 ¢6 thda thuan khi nao ba cé tién tra cho ong G,
ba L2 thi 6ng G, ba L2 tra lai nha cho ba. Ba Kim A xac dinh ba khong ban nha
cho dng Nguyén Vin G theo Gidy sang nhugng ngay 30/4/2007, Ong Tran Vin P,
ba B Thi Bich K1 theo Giéy sang nhuong ngay 24/6/2007. Ba Kim A xac nhan
chir ky va chit viét trén Gidy sang nhuong nha ngay 30/4/2007 va gidy sang
nhuong nha ngay 24/6/2007 la cua ba va chdng ba 13 ong V. Tuy nhién, hai gidy
sang nhuong la dé 1am tin, thuc chat ba chi thut nha cho 6 ong G va ba L2.

V& hai can nha tro do Ong Tran Hung K dang quan 1y, sit dung c6 tong
dién tich 3~m x 3,7m: Vao nam 2007, Ba Kim A c6 thut 02 can nha tro nay cho
ong Nguyen Van S ngu phuong Hi€p Pha, Quéan 9.

Cung nam 2007, gia dinh ba c6 viéc nén ba va cac con di noi khac ¢, nha
chi con mot minh 6ng V. Sau d6 ba c6 vé nha thi gip ba Nguyén Ngoc M1, ba
M1 c6 cho ba biét dd mua nha tir 6ng G, ba L2. Ba ciing théng bao cho ba M1 1a
ba khong ban nha ma chi thut nha cho 6ng G va ba L2, ba M1 va ong Nguyén
Trong C tu mua ban nha vd6i 6ng G, ba L2 thi ba khong chiu trach nhiém. Vo
chong ba M1, ong C c6 nho ba ky gidy ban nha truc tiép cho ho nhung ba khong
ddng y. Tir d6, ba khong con toi lui nha nira.

Pén nam 2012, ba méi trd vé nha ¢ nén viéc Ong K, Ba H3, Ba Pao Thi
L, Ong D trinh bay qua trinh mua ban cac can nha trén ba hoan toan khong biét.
Ba thay Ong K, Ong P sinh sdng trong cic cin nha tro cta ba. Ong D va Ong K
n6i véi ba mua lai ctia nguoi khac, ba c6 néi véi Ong K, Ong B day 1a nha thudc
sO hitu cua ba va cac 6ng da bi lua.

Do d6, ba khong dong ¥ véi cac hop dong chuyén nhuong nao lién quan
dén cac can nha tro, ba x4c dinh toan bo nha tro va dat van thudc quyén s& hiru
va quyén st dung ctia ba va éng V.

Nguoi ¢é quyén loi, nghia vu lién quan — Ong Podn Vin S trinh bay :



Ong S 1a con cua 6ng Poan Vin V va Ba M1 Thi Kim A. Ong V ¢6 03
ngudi con 1a Poan Vin S, Poan Thanh T, Poan Van Q. Cha me éng c6 thé chap
tai san 1 can nha sé 147/52C Tan Lap II, phuong Hiép Pha, Quan 9, Thanh phd
Hd Chi Minh cho Ba H. Ong S dong ¥ giao cian nha trén cho Ba H theo thoa
thuan ngay 01/4/2009 ma cha me¢ 6ng da thoa thuan voi Ba D (dai dién cho Ba
H).

Ngueoi ¢é quyén loi, nghia vu lién quan — Ong Poan Thanh T trinh bay:

Ong T 1a con ciia ong Poan Vin V va Ba M1 Thi Kim A. Ong T dong y
giao nha cho Ba H.

Nguoi ¢é quyén loi, nghia vu lién guan — Ong Poan Vin O trinh bay:

Ong Q 1a con ctia dng Poan Vin V va Ba Mai Thi Kim A. Ong Q dong y
giao nha cho Ba H.

Ngueoi ¢6 quyén loi, nghia vu lién quan — Ong Tran Hing K trinh bay:

Ong 1 ngudi dang quan ly str dung 02 phong tro xay trén khu dat toa lac
tai dia chi: 147/52C Tan Lap 2, t6 1, khu phd 6, phuong Hiép Phu, Quan 9. Ong
mua hai can nha tro tr ba Huynh Th1 Bich P vao ngay 18/9/2011, vi¢c mua ban
c6 1ap van ban nhung khong cong chuing. Theo ndi dung hop déng: Ba P chuyén
nhuong cho 6ng phan nha dién tich 3m x 3,7m va phan Im x 2m la duong di
chung, gia mua la 180.000.000 dong Sau do, gia dinh 6ng cu tra tai 02 cdn nha
tro cho dén nay. Nay Ba H yéu cau Ba Kim A giao toan bd cén nha dat tai dia
chi 147/52C Tan Lap 2, t6 1, khu phé 6, phuong Hiép Pha, Quan 9, trong do co
02 can nha tro 6ng dang quan 1y nén Ong K khong dong ¥, éng cho rang viéc
6ng mua 02 cin nha tro nay 1a hop phap. Hién nay ba P & dau ong khong biét.

Do Ong K khéng cung cip dugc day da ho tén, dia chi cia ba P nén Toa
an khong thé dua ba P vao tham gia t tung.

Ba Tran Thanh G1 la v ciia Ong Tran Hing K trinh bay:

7 Ong K ¢6 mua 02 phong tro xay trén dat tai dia chi: 147/52C Tan Lap 2,
to 1, khu pho 6, phuong Hiép Pha, Quan 9 ctia ba Huynh Thi Bich P vao ngay
18/9/2011. Day la tai san riéng cua Ong K, dugc tao 1ap trude khi Ong K va ba
GI két hon (hét hon nam 2015), tai san nay khong lién quan gi dén ba G1. Khi
nhan chuyén nhugng, hai phong tro da duoc sua lai thanh mot phong nhu hién
trang hién nay.

Do ba G1 x4c nhan khong lién quan dén giao dich mua ban nha tro trén
cua Ong K nén Toa &4n khong dua ba G1 vao tham gia t6 tung.

Nguoi co quyén loi, nghia vu lién quan — Ong Pham Thdi P ¢6 Ong
Nguyén Khdc Béao T4 dai dién trinh bay :

Vao ngay 01/3/2010, éng D va vo la Ba Pao Thi L c6 mua cua ong
Nguyén Trong C va ba Nguyén Ngoc M1 tra tai 36B/2F, khu phd 2, phudng
Tang Nhon Pha B, Quan 9, Thanh ph6é H6 Chi Minh 02 can nha tro dién tich



25m? va phan dwong 1,2m lam 16i di chung v6i gia 180.000.000 dong (mdt trdm
tam muoi tri¢u dong).

~Nguén gbc ctia 02 can nha tro nay dugc ong Nguyén Trong C va ba
Nguyén Ngoc M1 mua lai ciia ba Nguyén Thi Bich L2 tra tai 127/71 khu pho 1,
phuong Hi€p Binh Phudc, quan Thu Btc vao ngay 26/9/2007.

Ong Nguyén Vin G va ba D6 Thi Bich K1 mua lai 02 can nha tro trén cia
vg chong 6ng Poan Van V va ba D6 Thi Kim Anh, ca 2 cung cu tra tai 147/52C
khu pho 6, phuong Hi¢p Pht, Quan 9, Thanh pho hé Chi Minh.

Trong thdi gian vira qua, ba Kim A v6 ¢& yéu cau Ong D va Ba L tra lai
02 can nha tro ndi trén cho ba. Hai can nha tro nay, Ong b, Ba L da stra chira
200.000.000 dong (hai trim triéu déng). Ba Kim A cho rang 02 cin nha tro
thudc quyén sir dung cua gia dinh ba Kim A nén Ong B, Ba L khong c6 quyén
su dung, déng thoi, tién hanh tha tuc chuyén nhuong toan bd thura dat ctia Ba
Kim A cho nguoi khac, trong d6 ¢6 02 cin nha ciia Ong D, Ba L dang quan 1y,
st dung l1a khong ding.

Ngay 22/9/2017, Ong P va Ba L lam don yéu cau doc 1ap, yéu cau Ba
Kim A dén co quan c6 thim quyén thuc hién ky hop ddong mua ban nha cho Ong
P, Ba L dé Ong D, Ba L hop thie hoa 02 cén nha tro da mua. Cung ngay, Toa
an 1ap bién ban yéu cau Ong D, Ba L sira d6i bo sung hinh thire vao ndi dung
don khoi kién doc 1ap theo duang quy dinh tai Piéu 189, Piéu 202 B luat T6
tung dan su, cu thé: xac dinh nguodi bi kién 14 ai, dia chi cua nguoi bi kién, xéc
dinh gié tri tranh chép 1a bao nhiéu dé Toa an c6 co sé xac dinh nghia vu ndp
tam ng an phi d6i voi yéu cau doc lap. Tuy nhién, tai Bién ban hoa giai ngay
15/5/2018, Ong D trinh bay khong cd yéu ciu doc theo don yéu cau doc lap
ngay 22/9/2017 va bién ban lam vi¢c ngay 22/9/2017 cua Toa an nhan dan Quan
9 nita. Do vy, Toa 4n khong xem xét giai quyét yéu cau doc lap cua Ong D.
Ong D khong dong ¥ giao nha cho Ba H.

Ong b khong cung cép~ dugc dia chi cu tri cta cac 6ng ba Nguyén Trong
C, Nguyen Ngoc M1, Nguyén Van G, D6 Thi Bich K1 nén Toa an khong thé
dua nhitng ngudi ndy vao tham gia t6 tung.

Ngueoi c6 quyén loi, nghia vu lién quan — Ba Pdo Thi L trinh bay:

Hién nay, ba dang cu tra trong 02 can phong tro tai s6 147/52C Tan Lap 2,
t6 1, khu phd 6, phuong Hi¢p Pht, Quén 9. Hai cén nha tro nay do Ong P va Ba
L mua ctia dng Nguyén Trong C, ba Nguyén Ngoc M1. Viéc mua ban c6 1ap vin
ban nhung khong cong chimg, ndi dung: ong C, ba M1 c6 ban cho Ong b, Ba L
02 phong tro dién tich 25m?, c6 01 gac duc gia, 01 gac gd, tudong gach, ndc ton
v6i s tién 180.000.000 dong. Sau khi mua thi Ong D, Ba L cung cic con ba &
tai 02 phong tro nay tir d6 cho dén nay. Nay Ba H yéu cau Ba Kim A giao toan
bd can nha dat tai dia chi 147/52C Tan Lap 2, t6 1, khu ph 6, phuong Hiép Pha,
Quan 9 trong d6 c6 02 can phong tro ma Ba L, Ong P dang quan 1y sir dung nén
Ba L khong ddng y. Ba va Ong P ky gidy sang nhuong véi ong C, ba M1 1a



cling dva trén co s& c6 gidy sang nhuong tir Ba Kim A va 6ng V sang nhuong
cho 6ng G, ba L2, dat ¢ ngudn gdc rd rang nén Ba L méi dong ¥ mua.

Ong B, Ba L dong thoi la dai dién theo phdp ludt ciia Em Pham Pao Thiy
T3 va Em Pham Thdai Q.

Nguroi ¢6 quyén loi, nghia vu lién quan — Ba Lé Thi H3 trinh bay:

Ba 1a me cia Pao Thi LG, hién nay dang & 02 can phong tro xay dung
trén dat tai s6 147/52C Tan Lap 2, t6 1, khu phd 6, phuong Hiép Pht, Quan 9.
Nha do Ba L va Ong D mua theo gidy sang nhuong ngay 29/12/2009 giita ong
C, ba M1 va Pam, Ba L. Noi dung gidy sang nhugng nhu sau: ong C, ba M1 ¢6
ban cho Ong B, Ba L 02 phong tro dién tich 25m>, ¢6 01 gac duc giai, 01 gac gd,
tuong gach, noc ton véi so tién 180.000.000 dong. Sau khi mua, Ba H3 cing cac
con ba ¢ tai 02 phong tro nay dén nay. Nay Ba H yéu cau Ba Kim A giao toan
bd cin nha dat tai dia chi 147/52C Tan Lap 2, t6 1, khu ph 6, phuong Hiép Phu,
Quan 9 cho Ba H, trong d6 ¢6 02 cén nha tro nay nén ba khong dong ¥. Khi cac
con cta ba ky gidy sang nhuong voi 6ng C ba M1 1a ciing dua trén co s& co gidy
sang nhuong tr Ba Kim A va ong V sang nhuong cho 6ng C, ba M1. Theo ba
dat o6 ngudn gdc nén cac con ba da dong y mua.

Nguoi ¢é quyén loi, nghia vu lién quan — Ong Trdn Vin P trinh bay :

Vao khoang cudi naim 2007, dau nam 2008, ba Thu (ban cta ba Do Thi
Bich K1) gidi thiéu cho Ong P mua céan nha tro tai dia chi 147/52C Tan Lap 2,
t6 1, khu pho 6, phuong Hiép Phu, Quan 9. Ba Thu noi cho Ong P muon tién dé
mua nhung Ong P chwa nhén tién va ciing chua giao tién cho ngudi ban nha. Sau
do, ba Thu noéi da tim dugc ngudi khac mua nha nén Ong P khong mua nita.
Ong P khong co ky gidy tO gi vé viéc mua ban nha tro, ong khong nhé 15 viée
mua ban nha tro, néu co ky thi Ong P chi ky gidy mua ch@r khong c6 ky gidy ban
nha tro cho ai. Thuc t& Ong P khéng mua ban cin nha tro trén. Ong P c6 bo tién
ra de stra chira 14t vat nhung khong dang ké va ctng khong yéu cau toa an giai
quyét s6 tién nay. Vi vay ong khong lién quan gi dén vu 4n nay, Ong P dé nghi
Toa an khong dua 6ng vao tham gia t tung trong vu 4n ndy. Ba D5 Thi Bich K1
va Ong P séng chung nhu vo chéng nhung khong dang ky két hon. Ba L2 va
Ong P khoéng con lién lac v6i nhau hon 10 nim nay. Ba L2 di dau, 1am gi ong
khong r6.

Nguoi c6 quyén loi, nghia vu lién quan — Ong Pham B trinh bay :

Ong B c6 mua cia Ba Kim A va 6ng V hai can nha tro, khong nhé 16 dién
tich nha 1a bao nhiéu, hop dong sang nhuong nha Ong B ciing khong con giit do
da qué lau. Sau d6 6ng cd ban cho nguodi khac nhung khong rdo da ban cho ai.
Hién nay nguoi nay dang & dau ong ciing khong biét. Sau khi 6ng ban cho nguoi
nay, nguoi nay ban lai cho ai 6ng cling khong biét. Ong khong c6 ban nha cho
ong Vo Kim J. Ong mua 02 can nha tro nay bang tlen riéng cua 6ng, khong lién
quan dén Vo Ong. Ong Pham B c6 don dé nghi vang mit trong sudt qua trinh
tham gia t6 tung dé ngay 25/12/2019.

Nguoi ¢é quyén loi, nghia vu lién quan — Ba Ngé Thi M trinh bay:



Ba Ngb Thi M, vo Ong Pham B, d3 duoc Toa an tong dat hop 1€ thong bao
thu ly, triéu tap liy 101 khai, thong bao hoa giai, xét xtr nhung déu ving mat va
khong c6 ¥ klen phan hdi ciing nhu khong ndp bét ky tai liéu, chimg ctr nao lién
quan dén yéu cau khoi kién ctia nguyén don va ndi dung vu an.

Ong Nguyén Anh Tai, chong ciia Ba Trieong Thi Bich H trinh bay:

Ong V xac dinh s6 tién ma Ba H cho ong V va Ba Kim A vay la tién riéng
cua Ba H. Ong khong lién quan va ciing khong co tranh chap, khiéu nai gi dbi
v6i toan bo sb tién goc va ldi ma Ba H dé cho vay theo Hop dong vay c6 the
chap tai san do Phong cong chung s6 6, Thanh phd HO6 Chi Minh chtng nhan s6
7383, quyen s6 03 ngay 26/3/2008 nén dé nghi Toa an khong dua ong V vao
tham gia t0 tung trong vy an nay. Do vay, Toa an khong dua ong Nguyén Anh
T3vao tham gia t6 tung

Nguoi c6 quyén loi, nghia vu lién quan gom Ong Poan Vin N, Ba Lé Thi
Kim T, Ong Lé Van D, Ba Bui Thi T2, Ba Tw Thi S, Ba Phung Thi Thanh HI da
d3 dugc Toa an téng dat hop 1€ thong bao thu 1y, triéu tap léy 161 khai, thong bao
hoa giai, xét xtir nhung déu ving mit va khong co y kién phan héi ciing nhu
khong ndp bét ky tai lidu, chimg ctr ndo lién quan dén yéu cau khai kién cua
nguyén don va ndi dung vu an.

Tai phién toa so tham :
Pai dién theo 11y quyén ciia nguyén don - Ba Nguyén Thi D trinh bay:
Ba Truong Thi Bich H b6 sung yéu cau khéi kién nhu sau:

- Yéu cau Toa an budc Ba Mai Thi Kim A va nhitng nguoi thira ké cta
ong Poan Van V 1a Ong bPoan Van N, Ba M1 Thi Kim A, Ong Poan Van S,
Ong Poan Vin Q, Ong Poan Thanh T phai giao ngay nha va dit toa lac tai sb
147/52C khu phd 6 (s6 cii 10/60), phuong Hiép Pha, Quan X (Quin 9 cil),
Thanh phé HO Chi Minh cho Ba H, th eo dung “Hop ddong thoa thudn” ma ong
V, Ba Kim A di thoa thuan véi Ba H ngay 01/4/2009, dé thay thé nghia vy tra
ng theo Hop ddng vay c6 thé chip tai san ngay 26/3/2008, giita Ba H v6i ong V
va Ba Kim A.

- Yéu ciu Toa an budc nhung ngudi dang cu tru trén khu dét toa lac tai dia
chi 147/52C khu phd 6 (s6 cii 10/60), phuong Hiép Pht, Quan X (Quén 9 cil),
Thanh phd HO Chi Minh gdm Ba Phung Thi Thanh H1, tré Poan Phi L, tré Poan
Phi B, Ong Tran Hung K, Ba Lé Thi H3, Ba Bao Thi L, Pham DPao Thuy T3,
Pham Thai Q, Ong Pham Thai B, Ba Lé Thi Kim T1, Ong Lé Van D, Ba Bui
Thi T2, Ba Tir Thi S phai giao ngay nha va dat toa lac tai s6 147/52C khu ph 6
(sb cii 10/60), phudng Hiép Phi, Quan X (Quan 9 cii), Thanh phé HS6 Chi Minh
cho Ba H, theo dung “Hop ddng thoéa thudn” ma ong V, Ba Kim A da thoa thuan
véi Ba H ngay 01/4/20009.

Bi don — Ba Mai Thi Kim A trinh bay:

Ba Kim A khong dong ¥ giao nha, dé nghi duogc tra tién gbc va tién 1ai
theo quy dinh cua Phap luat cho Ba H.



, Ong Nguyén Khic Bao T4 dai dién Ong Pham Thai D va Ong Tran Hing
K vang mat tai phién toa.

Ong Poan Vin N, Ong Poan Vin Q, Ong Poan Thanh T, Ba Phung Thi
Thanh H1, Ba Lé Thi H3, Ba Pao Thi L, ong Tran Vin P, Ong Pham B, Ba Ngo
Thi M, Ba Lé Thi Kim T1, Ong Lé Van D, Ba Bui Thi T2, Ba Tt Thi S, Ba
Phung Thi Thanh H1 ving mit tai phién toa.

Tai ban an dan su so thdm sd 1607/2021/DS-ST ngay 18 thang 6 nim
2021 va Quyét dinh sira chita bd sung quyét dinh s6 4944/2021/QDSCBSQD
ngdy 29/10/2021 ctia Toa an nhan dén quan X, Thanh phd H6 Chi Minh di
tuyén xur:

Ap dyng:

- Khoép 3 Piéu %6, diém a khoan 1 Diéu 35 va diém a khoan 1 Diéu 39,
bicu 227, Biéu 189, Biéu 202 cua BJ luat To6 tung dan sy 2015.

- Piéu 439, biéu 637 cua Bo luat dan sy nam 2005;

- Picu 58, Diéu 70 ciia Nghi dinh 163/2006/ND-CP ngay 29/12/2006 ciia
Chinh phu vé giao dich bao dam;

- Ap dung Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 vé quy
dinh muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi 1¢ phi Toa an.

1. Khéng chap nhan yéu cau khoi kién cta nguyén don:

- Khéng chap nhan yéu ciu cta nguyén don — Ba Truong Thi Bich H vé
viéc yéu cau Tda an budc ba Mai Thi Kim A (vira 1a nguoi vay, vira 13 ngudi
thira ké cta 6ng Poan Vian V) va nhitng ngudi thira ké khac ctia 6ng Poan Vin
V 1a Ong Poan Van N, Ong Poan Vin S, Ong Poan Vin Q, Ong Poan Thanh T
phai giao ngay cin nha sé 147/52C khu phé 6 (s6 cii 10/60), phudng Hiép Phu,
Quan X, Thanh phd H6 Chi Minh cho Ba H theo dang “Hop dong thoa thuan”
ma 6ng V, Ba Kim A da thoa thuan v6i Ba H (do Ba Nguyén Thi D lam dai
dién) ngay 01/4/2009 dé thay thé nghia vu tra no theo Hop ddng vay c6 thé chap
tai san ngay 26/3/2008, gitta Ba H v61 6ng V va Ba Kim A.

Budc Ba Kim A (vira 1a ngudi vay vira 1a dong thira ké ctia 6ng V) va cac
dong thira ké khac cua 6ng V 1a Ong S, Ong T, Ong Q, Ong N ¢6 trach nhiém
thuc hién nghia vu tra cho Ba H sd tién no theo Hop dong vay c6 thé chap tai
san ngay 26/3/2008 giita Ba H v4i ong V, Ba Kim A, s6 tién 2.359.844.212
ddng (hai ti ba trim nim muoi chin triéu tdm trim bén muoi bén nghin hai trim
mudi hai dong). Trong d6 ng gdc 1.000.000.000 dong (mot ti dong), 13i trong
han 123.750.000 déng (mot tram hai muoi ba tri¢u bay tram nam muoi nghin
dong), 13i trén no gdc va 13 ng qua han tinh dén ngay 18/6/2021 Ia
1.236.094.212 ddng (mdt ti hai trim ba muoi sau triéu khong trim chin muoi
bdn nghin hai trim muoi hai déng) Ba Truong Thi Bich H phai tra lai cho Ba
Kim A, 6ng Vv, Ong S, Ong Q, Ong T, Ong N Gidy chtng nhan Quyén so hiru
nha & va quyén st dung dat & s6 hd so gdc 4411/2003 do UBND Quén 9 cip
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ngay 30/12/2003 ngay sau khi Ba Kim A, 6ng V, Ong S, Ong Q, Ong T, Ong N
thuc hién xong nghia vu trd no.

Truong hgp, Ba Kim A, Ong S, Ong T, Ong Q, Ong N khong thuc hién
nghia vu tra n¢ thi Ba H c6 quyén y8u céu co quan co thAm quyén phat mdi tai
san bao dam 1a Quyén st dung dat va tai san gan lién v6i dét toa lac tai s 147/5
khu phé 6 (s6 cii 10/60), Hiép Phu, Quan X, Thanh pho Ho Chi Minh, theo Gidy
chtng nhan Quyén sO htru nha ¢ va quyén st dung dat ¢ s6 ho so goc 4411/2003
do UBND Quan 9 cdp ngay 30/12/2003 tai Hop dong vay co thé chip ngay
26/3/2008 d¢ thu héi no.

- Khong chap nhan yéu cau cua nguyén don, Ba Truong Thi Bich H, vé
viéc yéu cau Toa an budc nhitng ngudi dang cu tra trén khu dat toa lac tai dia
chi 147/52C khu phd 6 (s6 cii 10/60), phuong Hiép Phu, Quéan X, Thanh phd Ho
Chi Minh gém Ba Phung Thi Thanh HI, tré Boan Phi L, tré Poan Phi B, Ong
Tran Hung K, Ba Lé Thi H3, Ba Pao Thi L, Pham Pao Thuy T3, Pham Thai Q,
Ong Pham Théi B, Ba Lé Thi Kim T1, Ong Lé Van D, Ba Bui Thi T2, Ba Tu
Thi S phai giao ngay cin nha sb 147/52C khu phé 6 (s6 cii 10/60), phuong Hiép
Pht, Quén X, Thanh phé H6 Chi Minh theo dang “Hop dong théa thudn” ma
ong V, Ba Kim A da théa thuan v6i Ba H (do Ba D lam dai dién) ngay
01/4/2009.

2. An phi dan su so tham:

Ba Truong Thi Bich H phai chiju 114.485.180 dong (mét trim mudi bon
triéu bén trim tdm muoi 1dm nghin mot traim tdm muoi ddng) nhung duoc can
trir vao sd tién 24.750.000 dong (hai muoi bon triéu bay trim nim muoi nghin
ddng) tam tmg 4n phi ma Ba H d3 ndp theo Bién lai thu tam tmg an phi, 1& phi
tdoa an s& AC/2014/0008309 ngay 26/10/2016 ctia Chi cuc thi hanh an dan sy
Quan 9. Do d6, Ba H con phai ndép thém sé tién 89.735.180 dong (tAm muoi
chin triéu bay trim ba muoi 1am nghin mot trim tdm muoi dong) tai Chi cuyc thi
hanh &n dan sy quan X, Thanh phé HO Chi Minh.

Ba M1 Thi Kim A, Ong Poan Van S, Ong Poan Thanh T, Ong Poan Van
Q va Ong Poan Vin N phai chiu an phi 13 79.196.884 dong (bay muoi chin triéu
mot trim chin muoi sau nghin tAm trim tdm muoi bon dong), ndp tai Chi cyc thi
hanh &n dan su quan X, Thanh phé Ho Chi Minh.

Ké tr khi ¢6 don yéu cau thi hanh an cta nguoi dugc thi hanh an, bén
phai thi hanh an néu chua thyc hién hét cac khoan tién thi phai chiu thém tién 1ai
tuong Ung voi thoi gian cham tra theo quy dinh tai khoan 2 Diéu 468 Bo luat
dan su 2015.

Ngay 28/6/2021, nguyén don — Ba Truong Thi Bich H khang cao toan b
ban 4n dan sy so thAim. Ly do khang cdo: ban 4n so thim d3 xaAm pham quyén va
lgi ich hgp phap cua nguyén don; khong theo quy dinh phap luat gay thiét hai
dén tai san cua nguyén don.

Ngay 14/7/2021, Vién kiém sat nhan dan Thanh phé hd Chi Minh ban
hanh Quyét dinh Khang nghi phiic thim s6 4669/QDKNPT-VKS-DS.
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Noi1 dung khang nghi:

Theo don khai kién va trong sudt qua trinh toa 4n so tham giai quyét ciing
nhu tai phién toa so tham, nguyén don co dai dién 1a Ba Nguyén Thi D chi yéu
cau giai quyét budc bi don va nhitng ngudi thira ké cua ong Doan Van V giao
nha theo thoa thuan ngay 01/4/2009. Tai phién toa so thim nguyén don cé yéu
cau bd sung budc nhitng ngudi luu cu cung giao nha ciing trong ndi dung khai
kién. Theo nguyén don thi sau khi ky hop ddng vay co6 thé chip tai san ngay
26/3/2008. Do bi don khong co kha nang tra ng nén can cur ndi dung trong hop
ddng vay (Piéu 7) hai bén ky “hop dong thoa thuan” dé giai quyét tai san bao
dam 1a giao nha cho nguyén don thay thé cho nghia vu tra ng sd tién
1.250.000.000 dong.

Tuy thoa thuan ngay 01/4/2009 vé viéc giao tai san dé can trir tién no vay
xuat phét tir hop doéng vay c6 thé chap tai san ngay 26/3/2008 nhung day 1a thoa
thuan méi vi giita cac bén da thong nhat chdt khoan tién vay va giao tai san, tuc
1a s& khong thyc hién theo ndi dung cua hop dong vay. Toa cip so tham khong
chip nhan yéu cau khoi kién cua nguyén don. Nhung dong thoi da giai quyét
ludn viée vay tién theo “Hop dong vay tlen co thé chap tai san” ngay 26/3/2008,
trong khi nguyén don khong co yéu cau gidi quyét vé hop dong vay tién nén
trong suét qua trinh giai quyet khong c6 y kién trinh bay cu thé vé viéc vay no,
cé thanh toan tién 13i chua (néu c6 thi can _phai d6i chiéu), tai sao ngay 01/4/2009
chdt sd tién vay 1a 1.250.000.000 dong dé thoa thuan giao nha, trong khoan tlen
nay cling khong xac dinh c6 phai toan bo la Von vay hay c6 ca tién 13i. Toa cap
so tham d3 vi pham nghiém trong thu tyc t6 tung giai quyét vuot qua yéu cau
cia duong su va khOng b bao dugc quyén loi ctia cac bén duong sy, khong giai
thich cho nguyén don Ve truong hop yéu cau khoi kién khong duoc chap nhan
thi nguyén don co6 yéu cau Ve 80 tién no nhu thé nao? Co yéu cau theo hop dong
vay hay khong? De tir d6 tién hanh cac thu tuc t6 tung, thu thap chimg ct néu
duong sy ¢ yéu cau.

Ngoai ra vé an phi Dan sy so tham: tai thoi diém ky “Hop dong thoa
thuan” ngay 01/4/2009 dé giao tai san 1a nha va dat da thé chap thi khoan no da
chét 13 1.250.000.000 déng. Nguyén don khong tranh chip vé gid tri tai san, chi
yéu cau thyc hién nghia vu giao tai san nhu da ky thoa thuan. Ban an so tham
tinh toan bo gid tri nha dt tai thoi diém giai quyét theo bién ban dinh gi tai san
ngay 04/4/2018 dé budc bi don chiu an phi c6 gia ngach 1a khong phu hop. Cing
mot tai san dé cAn trir cho mot khoan ng, nhung nguyén don va bi don cung chiu
an phi c6 gia ngach 1a tinh hai 1an an phi.

Tai phién toa phtic thim:

Nguyén don khong rat yéu cau khai kién va yéu ciu khang cdo, Vién kiém
sat nhan dan Thanh pho H6 Chi Minh khong rat khang nghi, cac duong su
khong thoa thuan dugc voi nhau veé viée gidi quyét vu an.

Dai dién cua nguyén don trinh bay: dai dién nguyén don ndp don bd sung
yéu cau khoi kién dé ngay 15/4/2022. Ta1 don bd sung yéu cau khoit kién va tai
phién toa dai dién cta nguyén don yéu cau Toa an giai quyét hop dong vay tai
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san trong truong hop yéu cau budc bi don giao nha cua nguyén don khong duoc
Tda an chap nhan. Nguyén don yéu cau hiy ban an so tham.

Pai dién Vién kiém sat nhan dan Thanh pho Hd Chi Minh trinh bay quan diém:

- V& t6 tung: Tir ngdy thu 1y dén khi xét xtr va tai phién tdoa hom nay, Toa
an nhan dan Thanh phd HO6 Chi Minh, Tham phan, Hoi dong xét xu, cac duong
su da thuc hién déy du va ding trinh ty thu tuc td tung duoc quy dinh trong Bo
luat TS tung dan sy nam 2015.

- V€ nd1 dung:

Toa an so tham khong dua du nguoi cé quyén loi nghia vy lién quan tham
gia to tung:

Toa an so tham cho rang cic 6ng ba Nguyén Trong C, Nguyén Ngoc M1,
Nguyén Vin G, D6 Thi Bich L 1a nhiing nguoi co quyén loi nghia vu lién quan
nhung Ong Pham ‘Thai D khong cung cap dugc dia chi nén Toa an khong thé
triéu tap tham gia to tung 1a khong ding. Boi 1&:

1. Can ct cac hop dong mua ban cta cic bén thi ngay 30/4/2007 ong
Poan Van V va Ba Mai Thi Kim A ¢6 ban mdt can nha tro voi dién tich 2,9m
ngang, dai 4,9m vé&i sd tién 65.000.000 dong va phian duong Im? cho 6ng
Nguyén Vin G, sinh nim 1977, chimg minh nhan din sb 271409017, cap tai
Pong Nai, cu ngu s6 212 t6 2, Phuong Hiép Binh Phudc, quan Thu Pic.

2. Ngay 26/9/2007, 6ng Nguyén Vian G luc nay doi dia chi 1a dp 2, Xudn
Tay, Xuan Loc, D(‘Sng Nai va ba B6 Thi Bich K1 sinh nim 1977, thuong tri
127/7A, Khu phé 1, phuong Hiép Binh Phuéc, Thu Bic, Thanh phé HO Chi
Minh, ky gidy tay ban cho 6ng Nguyén Trong C, CMND sb 021407961 va vo 1a
ba Nguyén Ngoc M1, CMND sb 023816039 cung dia chi 36/2E khu phé 2,
phuong Tang Nhon Pha B, Quén 9, Thanh phé H6 Chi Minh hai cin nha dién
tich 25m? véi sb tién 1a 121.000.000 dong.

3. Ngay 01/3/2010, 6ng Nguyén Trong C va ba Nguyén Ngoc MI cung
dia chi s6 36B/2E khu pho 2, Tang Nhon Phu B, Quéan 9, Thanh pho H6 Chi
Minh ban lai can nha trén cho Ong Pham Thai D va Ba bBao Thi L.

Can ctr huéng dan tai diém a khoan 2 diéu 6 Nghi Quyét sd 04/2017/NQ-
HDTP ngay 05/5/2017 ctua Hoi dong tham phan Toa an nhan dan t6i cao hudng
dan mot s6 quy dinh tai khoan 1 va khoan 3 Piéu 192 cua Bo luat TH tung dan
su nam 2015. Toa an da thu thap cac hO’p ddng mua ban gidy tay cac bén trong
hé so vu an nhung khong dua 6ng Nguyén Trong C, ba Nguyén Ngoc M1, 6ng
Nguyén Van G va ba P4 Thi Bich K1 tham gia t6 tung 1 vi pham Diéu 68 cua
BO luat TS tung dan sy nam 2015.

Theo don khdi kién, trong sudt qua trinh giai quyét vu an nguyén don co
dai dién 1a Ba Nguyén Thi D chi yéu cau budc bi don 1a Ba Mai Thi Kim A cung
nhing thira ké cta ong Poan Van V giao nha theo ndi “Hop dong thoa thuan
ngay 01/4/2009” (tai phién toa so thdm, c6 yéu ciu bd sung tai phién toa budc
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nhiing nguoi dang cu trd khac cung giao nha ciling trong pham vi ndi1 dung khoi
kién).

Nguyén don trinh bay sau khi ky Hop dong vay c6 thé chép tai san ngay
26/3/2008 thi Ba Kim A va 6ng V khong ¢6 kha nang tra ng vay nén can ctr quy
dinh tai Diéu 7 ctia Hop ddng vay ngay 26/3/2008: cac bén co thoa thuin vé viée
xtr 1y tai san dam bao 1a Ba Kim A va ong V s& giao nha cho Ba H dé thay thé
viéc thue hién nghia vu tra ng d6i véi sé tién vay 1.250.000.000 dong.

Tuy “Hop dong thoa thuan ngay 01/4/2009” vé& giao tai san dé cén trir tién
ng vay xuét phat tir “Hop dong vay co thé chap tai san” ngay 26/3/2008, nhung
day 1 thoa thudn mdi vi gitta cac bén da thong nhat chdt khoan tién vay va giao
tai san, tc 1a s& khong thuc hién theo ndi dung ciia Hop dong vay tai san ngay
26/3/2008.

Viéc Toa an céap so tham khong chip nhan yéu cau khoi kién cua nguyén
don nhung dong thoi giai quyét ludn viée vay tién theo “Hop dong vay cé the
chap tai san” ngay 26/3/2008, trong khi nguyén don khong c6 yéu cau giai quyét
veé hop dong vay nay nén trong sudt qua trinh giai quyet vu an, cac bén khong co
y kién trinh bay cu thé vé viéc vay no, co thanh toan tién 14i chua (néu c6 thi can
phai dbi chiéu), tai sao ngay 01/4/2009 chét sd tién vay 1a 1.250.000.000 dong
dé thoa thuan giao nha, trong khoan tién nay ciing khong xac dinh c6 phai toan
bd 14 vén vay hay c6 ca tién 14i.

Nhén thdy, Toa an cap so tham d3 vi pham nghiém trong thu tuc t6 tung,
giai quyét vuot qua yéu cau cia duong su va khOng B bao dugc quyén loi cua
cac bén duong su, khong giai thich cho phia nguyén don Ve truong hop yéu cau
khoi kién khong duoc chap nhén thi nguyén don co yéu cau Ve s0 tién no nhu
thé nao? co yéu cau theo hop dong vay hay khong? dé tur do tién hanh cac thu
tuc t6 tung, diéu tra thu thap ching ctr néu duong su cd yéu cau.

Ngoai ra, nha dat tai dia chi 147/52C khu phé 6 (s cii 10/60), phuong
Hiép Phu, quan X, Thanh phdé HO Chi Minh ma cac bén dang tranh chap trén,
ngoai can nha gia dinh Ba Kim A st dung, trén dit con c6 02 cin nha tro do
Ong Tran Hung K quan 1y, sir dung va 02 can nha tro do Ong Pham Thai P va
Ba Pao Thi L quan 1y, sir dung.

Vé phia Ba Kim A khong thira nhan cic hop dong chuyén nhuong lién
quan dén cac cin nha tro trén, ba xac dinh toan bd nha tro va dat van thudc
quyén s& hitu va quyén st dung ctia ba va dng V.

Xet thay 101 khai cua cac bén khong thong nhat, con c6 mau thuin nhung
Toa cip so thAm chua tién hanh cho d01 chit dé 1am rd viéc chuyén nhuong
trén? Xem xét cac duong su trén c6 yéu cau gi trong vu an nay?

Ong B, Ba L trinh bay trong qua trinh quan 1y, st dung hai c’én nha tro
trén c6 bo ra chi phi stra chira 1a 200.000.000 dong. Tuy nhién Toa cép so tham

chua hoi rd trong truong hop chap nhan y€u cau khoi kién cua nguyén don budce
nhitg ngudi nay giao nha thi ho c6 yéu cau vé chi phi sitra chira nha vai s tién
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200.000.000 dong khong? Truong hop nhitng ngudi nay khong yéu cau thi danh
cho ho quyén khdi kién trong vu 4n khac.

V¢ an phi dan sy so tham:

Can ctr khoan 2 Diéu 24 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban thuong vu Quoc hoi quy dinh: “Vu dn dan sy khong c6
gia ngach la vu an ma trong do yeu cau cua dwong sy khong phai la mot so tién
hodc khéng thé xdc dinh dwoc gid tri bang mot so tién cu thé”. Can ctr theo
Danh muc an phi, 1¢ phi Toa an (ban hanh kem theo Nghi quyét sb
326/2016/UBTVQHI14) quy dinh an phi dbi véi tranh chap vé dan sy, hon nhan
va gia dinh, lao dong khong c6 gia ngach 1a 300.000 dong.

Trong vu 4n nay, nguyén don khong tranh chap vé gia tri tai san, chi khoi
kién yéu cau thuc hién nghia vu giao tai san nhu di thoéa thuan nén nguyén don
chi phai chiu an phi khong cé gia ngach 1a 300.000 dong. Do d6, viéc Toa an
cap so thdm cin ctr vao gia tri nha dat theo Bién ban dinh gia tai san ngay
04/4/2018 13 6.455.180.455 dong dé budc nguyén don phai chiu an phi c6 gia
ngach véi sb tién 114.485.180 dong 1a khong dung quy dinh, 1am anh huéng dén
quyén loi ctia nguyén don.

Ngoai ra, viéc Toa so tham budc nguyén don chiu an phi doi voi dbi véi
gia tri tai san thé chap 13 can nha vai sb tién an phi 1a 114.485.180 dong, budc bi
don phai chiu tién an phi di v6i sé tién no vay 2.359.844.212 dong la
79.196.884 ddng, 1a khong dung quy dinh béi vi cing mot tai san dé can trir cho
mot khoan ng nhung lai budéc nguyén don va bi don cung chiu an phi c6 gia
ngach 13 tinh 02 14n 4n phi.

Ngay 12/5/2021, bi don Ba Kim A c6 don xin mién, giam an phi (but luc
567), tai thoi diém xét xir ngay 21/6/2021 Ba Kim A d3 trén 60 tudi, (Ba Kim A
sinh ngdy 04/5/1961). Cin c& Piéu 2 cua Luat Nguoi cao tudi va diém d khoan
1 Pieu 12 va khoan 1 Piéu 14 Nghi quyet s 326/2016/UBTVQH ngay
30/12/2016 cua Uy ban thuong vu Qudc hoi quy dinh v€ an phi, 1¢ phi cua Toa
an thi Ba Kim A thudc dbi tugng nguoi cao tu01 dugc mién ndp tién an phi, viée
Toa 4n cdp so tham budc Ba Kim A dong tién an phi 1a khong ding quy dinh,
1am anh hudng dén quyén loi cua ba.

Tu nhiing phén tich trén, nhén thdy Toa an cdp so tham d3 vi pham
nghiém trong thu tuc t6 tung c6 thiéu sot trong viéc thu thap, danh gia ching cu
ma cdp phuc tham khong thé khic phuc duge. Pé dam bao quyén loi cia cac
duong su, dé dam bao hai cap xét xir nén dé nghi hily toan bo ban an so tham
dan su so tham s6 1607/2021/DS-ST ngay 18/6/2021 va chuyén hd so vu an cho
Tda an nhan dan quan X giai quyét lai theo thi tuc so tham. Do d6 khang nghi
ctia Vién kiém sat nhan dan Thanh phd H6 Chi Minh va khang céo ciia nguyén
don Ba Truong Thi Bich H 14 ¢6 cin ctr chip nhén.
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NHAN PINH CUA TOA AN

Sau khi nghién clru céic tai li¢u c6 trong ho so vu an dugc tham tra tai
phién toa va can clt vao két qua tranh ludn tai phién toa, Hoi dong xét xir nhan
dinh:

[1] V€ sy c6 mat, vang mat cia cac duong su:

Bi don — Ba M1 Thi Kim A, ngudi ¢6 quyén lgi nghia vu lién quan céc
ong ba Poan Vin S, Poan Vian Q, Poan Thanh T, Phung Thi Thanh H1, Tran
Hung K, Lé Thi Kim T1, Lé Van D, Bui Thi T2, Tt Thi S, Lé Thi H3, Pao Thi
LG, Pham Dao Thuy T3, Doan Phi L va Em Doan Phi B, Pham Thai Q, Nguyén
Khéc Bao T4 — 1a nguoi dai dién theo uy quyen ctia Ong Pham Thai P di dugc
triéu tap hop 1¢ dén lan tht hai nhung van vang mat. Can ctr vao Diéu 228 cia
B6 luat T6 tung dan sy, Ho1 dong xét xur quyet dinh xét xur Vang mat duong su.

[2] Vé su vang mit cia ngudi bio vé quyén va loi ich hop phéap cua
nguyén don:

Ngay 21/02/2022, Toa 4n nhan dan Thanh phd H6 Chi Minh ban hanh
Quyét dinh dua vu an ra xét xtr s6 369/2022/QPPT-DS. Ngay 18/3/2022, Toa an
ra Quyét dinh hodn phién toa xét x phiic tham vi bi don va nhiing ngudi c6
quyén loi nghia vu lién quan vang mit lan th nhat tai phién toa. Ngay
20/3/2022, Toa 4an nhan dugc Vin ban s6 23/VPLS cta Vin phong Luat su
Truong Thi V gi6i thiéu luat su Truong Thi V tham gia bao vé quyén va loi ich
hop phap cho nguyén don. Toa an di téng dat hop 1¢ gidy triéu tap tham gia
phién toa cho luat su Truong Thi V tham gia phién toa lic 08 gio 00 phut ngay
15/4/2022. Ngay 14/4/2022, Toa an nhan dugc don xin hoan phién toa cua luat
su Truong Thi V dé nghi hodn phién toa xét xir ngdy 15/4/2022 vi 1y do luét su
ban tham gia phién tod xét xir tai Tod an cAp cao. Tai phién tod xét xir ngay
15/4/2022, Ba Nguyén Thi D 1a dai dién hop phap cta nguyén don — Ba Truong
Thi Bich H trinh bay va ddng thoi nép don d& nghi Hoi dong xét xur tiép tuc
phién toa. Trong don dé nghi, nguoi dai dién hop phap ctia nguyén don xac dinh
s€ tu bao v¢ quyén va loi ich hop phap ctia nguyén don tai phién toa, khong nho
ludt su bao vé quyén va lgi ich hgp phap cua nguyén don. Can cir khoan 13 Piéu
70 cua B luét T4 tung dan su, duong su c6 quyén ty minh hoic nho ngudi khac
bao vé quyén va loi ich hop phap ctia minh. Do nguyén don ty minh bao vé
quyén va loi ich hop phap ctia minh nén Hoi dong xét xtr quyét dinh tiép tuc xét
xur vu an theo quy dinh.

[3] V& thoi han khang cao: Ngay 18/6/2021, Toa an nhan dan quén X ban
hanh Ban an dan sy so tham sd 1607/DS-ST. Ngay 28/6/2021 nguyén don — Ba
Truong Thi Bich H ¢6 don khang cdo ban an dan sy so tham, cin ctr Piéu 273
ciia BO luat T tung dan sy Ba H khang cdo trong thoi han luat dinh.

[4] V& thoi han khang nghi ctia Vién kiém sat nhan dan Thanh phd HO Chi
Minh.
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Ngay 18/6/2021, Toa an nhan dan quan X ban hanh Ban an dan sy so
tham s6 1607/2021/DS-ST. Ngay 14/07/2022, Vién kiém sat nhan dan Thanh
ph6 H6 Chi Minh ban hanh Quyét dinh khang nghi phuc thim sb
4669/QDKNPT-VKS-DS. Xét thiy, theo quy dinh tai Diéu 280 cia BJ ludt T6
tung dan sy, thoi han khang nghi cua Vién kiém sat nhan dan cung céap 1a 15
ngdy, cia vién kiém sat cip trén truc tlep 1a mot thang ké tir ngay tuyén an. Do
d6, Vién kiém sat nhan dan Thanh phd HO Chi Minh khang nghi trong thoi han
luat dinh.

[4] V& viéc dua nguoi co quyén loi, nghia vu lién quan tham gia t6 tung:

Tai phién toa, dai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh
phat biéu vé viéc Toa 4n cap so tham d vi pham thi tuc t6 tung khi cin cir vao
viéc khong xac dinh duoc dia chi cu tri ciia dng ba Nguyén Trong C, Nguyén
Ngoc M1 Nguyen Vin G, Pd Thi Bich K1 nén khong dua nhirg nguoi nay vao
tham gia t6 tung vai tu cach 1a nguoi co ngudi cd quyén loi, nghia vu lién quan.
Xét, can ct cac hop dong mua ban cta cac bén thi ngay 30/4/2007 6ng Poan
Vian V va Ba Mai Thi Kim A ¢é ban mdt can nha tro voi di¢n tich 2,9m ngang,
dai 4,9m véi sb tién 65.000.000 dong va phan duong 1m? cho 6ng Nguyén Vin
G, sinh nim 1977, CMND s6 271409017, cép tai Dé)ng Nai, cu ngu s6 212 16 2,
phudng Hiép Binh Phudc, quan Thu Puc. Sau do, ngay 26/9/2007, 6ng Nguyén
Vian G lac nay ddi dia chi 1a ép 2, Xuan Tay, Xuan Loc, Déng Nai va ba Db Thi
Bich K1 sinh nim 1977, thuong trG 127/7A, Khu phé 1, phuong Hiép Binh
Phudc, Thu Puc, Thanh phé HO Chi Minh, ky gidy tay ban cho ong Nguyén
Trong C, s6 CMND 021407961 va vo 13 ba Nguyén Ngoc M1, CMND sb
023816039 cung dia chi 36/2E khu phd 2, phuong Tang Nhon Phu B, Quén 9,
Thanh phd H6 Chi Minh hai cin nha dién tich 25m? véi sb tién 13 121.000.000.
Ngay 01/3/2010, ong Nguyén Trong C va ba Nguyén Ngoc M1 cung dia chi sd
36B/2E khu ph 2, phuong Ting Nhon Pha B, Quan 9, Thanh phé H6 Chi Minh
ban lai can nha trén cho Ong Pham Thai b va Ba bBao Thi L. Nhu vay, viéc Ong
b, Ba L quan 1y, st dung mot phan tai san tranh chap 13 do xudt phat tir cac giao
dich vé6i cac ong ba Nguyén Trong C, Nguyén Ngoc M1, Nguyén Vin G, D6
Thi Bich K1. Do do, can ctr khoan 4 Piéu 68 cua BO luat To tung dan su, Toa an
can dua nhimg ngudi nay vao tham gia t6 tung Vo1 tu cach la nguoi co quyén
loi, nghia vu lién quan dé 1am 1o cac tinh tiét lién quan dén cac giao dich noi
trén, xac dinh quyén va nghia vu cua ho khi Toa an g1a1 quyét yéu cdu cia
nguyén don Ve viéc giao nha hodc khi Toa an tuyén ve viéc xur ly tai san thé
chap. Toa an cap so thim nhan dinh khong xac dinh dugc dia chi cu tri hién nay
cta cac 6ng ba Nguyén Trong C, Nguyén Ngoc M1, Nguyén Vin G, D6 Thi
Bich K1 tir 46 khong dua ho vao tham gia té tung trong vu an la thleu sot. Phat
biéu cua dai dién Vién kiém sat nhan dan Thanh pho HO6 Chi Minh vé ndi dung
nay la co can cu.

[5] Xét tinh hop phap cua Hop dong thoa thuan ngay 01/4/2009.

[5.1] V& chu thé giao két hop dong
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Can ¢ van ban uy quyén ngay 19/1 172008, nguyén don uy quyén cho Ba
Nguyen Thi D nhan danh nguyén don giai quyét moi van dé lién quan dén Hop
dong vay c6 thé chap tai san ngay 26/3/2008, khoi kién, nhan sb tién no vay va
1ai. Viéc iy quyén duoc 1ap vin ban va dugc cong chimg tai Phong Cong chimg
sd 6, Thanh phé H6 Chi Minh. Thoi han ty quyén 1a cho dén khi hoan thanh
cong viéc. Do do, viéc Ba Nguyen Thi D dai dién nguyén don ky két Hop dong
thoa thuan ngay 01/4/2009 dé xir Iy tai san bao dam theo Hop ddng vay c6 thé
chap tai san ngay 16/3/2008 1a phu hop v6i quy dinh tai Diéu 144 Bo luat Dan
su nam 2005.

Céc bén tham gia hop ddng gébm nguyén don (do Ba D dai dién hop phap)
va bi don cung chong 12 6ng V ¢6 nang lyc hanh vi dan sy day du, dam bao dicu
kién vé chu thé theo quy dinh tai diém a khoan 1 Diéu 122 B6 luat Dan sy nim
2005.

[5.2] V& hinh thirc cua hop dong

Hop dong thoa thuan ngay 01/4/2009 duoc 1ap thanh van ban, co chir ky
cua cac bén tham gia hgp dong.

[5.3] Vé noi dung ctia hop dong
Hop dong thoa thuan ngay 01/4/2009 c6 ndi dung nhu sau :

1. Ong V, Ba Kim A ddng y giao tai san thé chap cho bén cho vay dé thay
thé viéc thyc hién nghia vu tra no cta ong V, Ba Kim A vdi tong sb tién 1a
1.250.000.000 dong (mét ty hai trim nim muoi triéu dong).

2. Ba H dong y nhdn chinh tai san thé chdp dé thay thé viéc thuc hién
nghia vu trd no cua 6ng V, Ba Kim A, th(‘ii gian 6ng V, Ba Kim A giao tai san
cho Ba H 1a 03 thang ké tir ngay ky hop dong théa thuan.

Can cir Hop dong vay c6 thé chap tai san ngay 26/3/2008 tai Phong Cong
chtng s6 6, Thanh phd HO Chi Minh thi nguyén don cho vo chong bi don vay sd
tién 1a 1.000.000. 000 ddéng (mot ty doéng) dé bd sung vbn kinh doanh, thoi han
vay 12 thang, lai sut vay 1 ,75%/thang, tai san thé chap dé bao dam cho nghia
vu trd no la quyen sir dung dat va tai san gan lién véi dat toa lac tai sb 147/5C
khu phé 6 (sb cii 10/60), phuong Hiép Pha, Quan 9, Thanh phé H6 Chi Minh,
nay la s6 147/5C Tan Lap 2, t6 1, khu phé 6, phuong Hiép Pht, quan X, Thanh
phd H6 Chi Minh. Hop ddng vay tai san c6 thé chap tai san duoc cong chimg va
dang ky giao dich bao dam theo quy dinh cua phap luat. Trong qua trinh vay,
6ng V va Ba Kim A khong tra dugc tién gbc va tién 13i. Tai Diéu 7 cua Hop
dong vay co thé chap tai san ngay 26/3/2008 ghi nhan thdéa thudn cua cac bén vé
viéc xir 1y tai san thé chap nhu sau: “Trong trudong hop dén han tra no ma bén B
khong thanh toan xong cho bén A thi bén A va bén B thda thudn nhu sau:

7.1. Bén A nhén chinh tai san thé chap dé thay thé viéc thuc hién nghia vu
cua bén B”

Nhu vay, viéc cac bén thoa thuan xac dinh nghia vu tra ng ciia 6ng V, Ba
Kim A 1a 1.250.000.000 dong va Ba Kim A, 6ng V s& giao tai san thé chap cho

18



Ba H dé thay thé cho nghia vu tra ng le‘lrthée} thuan vé viéc xtr 1y tai san dam bao,
dung voi nd1 dung Hop dong vay co thé chap tai san ngay 26/3/2008 va phu hop
v6i1 quy dinh tai Diéu 355, khoan 2 Bi€u 324 ctuia B luat Dan sy nam 2005.

[5.4] V& hiéu lyc ctia Hop ddng thoa thuan ngay 01/4/2009

Hop dong thoa thuan ngay 01/4/2009 dam bao cac diéu kién vé chi thé,
hinh thire, muc dich va ndi dung ctia hop ddng, cac bén tham gia giao dich déu
tu nguyén do do, can cu Piéu 122 cua B luat Dan sy nam 2015, day la giao
dich dan sy c6 hiéu luc phap luat.

[6] V& viée giai quyét hop dong vay tai san co thé chap ngay 26/3/2008

[6.1] Xet khang nghi cua Vién kiém sat nhan dan Thanh phé HO Chi Minh
vé viéc Toa an cap so tham giai quyét vuot qua yéu cau khoi kién ctia duong su.

Can ctr don khéi kién dé ngay 14/10/2016, nguyén don yéu cau Toa an
giai quyét budc bi don va nhiting ngudi dang cu tra tai nha s6 147/5C Tan Lap 2,
t6 1, khu phd 6, phuong Hiép Phu, quan X, Thanh phé Ho6 Chi Minh phai giao
nha cho nguyén don theo Hop dong thoa thuan ngay 01/4/2009. Ngoai yéu cau
nay, nguyén don khong con yéu cau khoi kién nao khac. Bi don va nguoi cd
quyén loi, nghia vu lién quan khong c6 yéu cau Toa 4n gidi quyet tranh chap vé
hop dong vay tai san, khong yéu cau Toa an xac dinh so tién bi don con no
nguyén don theo hop dong vay tai san co thé chap ngay 26/3/2008. Can ctr
khoan 1 Piéu 5 Bo luat T tung dan sy “Toa dn chi thu Iy giai quyet vu viéc dan
su khi c6 don khoi ki¢n, don yéu cau cia dwong s va chi giai quyet trong pham
vi don khoi kién, don yéu cau do”, ban an so tham giai quyét s tién bi don ng
nguyén don theo Hop dong vay tlen c6 thé chip ngay 26/3/2008, giai quyét viéc
phat mai tai san thé chip khi duong su khong c6 don khoi kién 13 vuot qué yéu
cau khoi kién. Khang nghi cua Vién kiém sat nhan dan Thanh phé H6 Chi Minh
14 ¢6 can ctr chip nhan.

[6.2] V& viéc xac dinh sd no va xir 1y tai san thé chap

Can ctr 101 khai cia nguyén don, bi don va nhitng ngudi ké thira quyén va
nghia vy cua 6ng V thi cho dén nay, bi don va nhiing nguoi thira ké ctia 6ng V
chua thuc hién xong nghia vu trd ng cho nguyén don.

Vin ban dong y ngay 18/6/2016 cua nguyén don do Ba D dai dién hop
phap ky, do Van phong cong chiing Yching nhan l1a van ban c6 hi¢u lyc phap
luat. Theo d6, nguyén don dong ¥ cho bi don va cic dong thira ké phan chia di
san thira ké ddi voi tai san thé chap, nhitng nguoi thira ké c6 trach nhiém tra ng
gbc va 1ai cho nguyén don. Nhu vay, bang van ban nay, nguyén don da thay doi
phuong thirc xir 1y no va tai san thé chap da dugc ghi nhan tai Hop dong thoa
thuan ngay 01/4/2009. Ngay 05/11/2016, nguyén don do Ba D dai di¢n hop
phap da lam Van ban tuyén b hay bo gidy dong y ngay 18/6/2015. Do do, gitra
bén cho vay (bén nhan thé chip) va bén vay (bén thé chip) chua thoa thuin
dugc voi nhau vé viée xir 1y tai san thé chap.
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Can ctr Diéu 4 Hop dong vay tai san c6 thé chap ngay 26/3/3008, viéc thé
chap chua cham dut va viée xu 1y tai san thé chip s& dugc thuc hién theo hop
ddng va theo quy dinh cta phap luat. Can ct theo quy dinh tai khoan 1 va khoan
2 Piéu 58 Nghi dinh 163/2006/ND-CP, trong truong hop cac bén khong thoa
thuan dugc voi nhau vé viée xur 1y tai sdn bao dam thi tai san bado dam dugc ban
dau gia theo quy dinh cua phap luat dé thu hoi no.

Tai phién toa phuc tham, nguyén don bd sung yéu cau khoi kién, yéu cau
Toa 4n giai quyét hop dong vay tai san trong truong hop yéu cau budc bi don
giao nha cua nguyén don khong dugc Toa an chap nhan. Nguyén don trinh bay
1y do bd sung yéu cau khai kién trong giai doan xet xur phuc tham 1a khong hiéu
biét phap luat, chua dugc nghe Toa an cap so tham giai thich cac quy dinh cua
phap luat lién quan dén viéc xtr Iy tai san thé chap. Trong qua trinh giai quyet tai
Tda an cap so tham, bi don ¢6 yéu cau dugc giam tién 1ai, duoc khau trir tién ng
vao gia tri tai san thé chap va tai phién toa so tham, bi don ciing dua ra yéu cau
duoc tra tién ng gbc va 13i cho nguyén don. Tuy nhién, Toa an cap so tham
khong hudng dan giai thich cho cac duong sy v€ viéc nop don khoi kién bd
sung, don yéu cau phan td theo quy dinh tai Dleu 191, Dleu 200 cua Bo luat T
tung dan sy. Mdc du ban an so tham da quyet dinh vé viéc bi don va nhiing
nguoi thira ké cua éng V phai tra no cho nguyén don theo hop dong vay tién co
thé chap ngay 26/3/2008 nhung yéu cau khéi kién vé viéc tranh chap hop dong
vay tai san chua dugc Toa an cép so tham thu 1y, hoa giai, thu thap tai liéu
ching cur theo ding quy dinh tai biéu 195, Piéu 196, Piéu 205 Bo luat Té tung
dan su. Viéc giai quyet yéu cau cla nguyén don vé viéc budc bi don giao nha
thie chat 13 yéu cau vé viée xt 1y tai san thé chap theo Hop dong vay tién c6 thé
chap tai san ngay 26/3/2008. Do can thiét phai giai quyet yéu cau xu 1y tai san
thé chap va hop ddng vay tai san trong cung mot vu an dé dam bao vy an dugc
giai quyét toan dién, triét dé nén can huy ban an so tham, giao ho so vé cho Toa
an nhan dan quin X dé giai quyét khoan ng vay, xtr Iy tai san thé chip theo ding
quy dinh cta phap luat. Khi giai quyét lai, cAn xac dinh trong trudong hop bi don
va nhiing nguoi thira ké tai san cua éng V tra hét no cho nguyén don thi Toa an
phai tuyén cham dat thé chip tai san. Trong truong hop phai phat mai tai san thé
chip dé thi hanh nghia vu thanh toan thi Toa an can tuyén budc nguoi co nghia
vu thanh toan va nhitng ngudi hién dang cu tra tai tai san thé chap phai giao tai
san thé chap cho co quan thi hanh 4n c6 thim quyén.

Trong trudong hop giai quyet yéu cau cta nguyén don vé viéc budc bi don
giao nha hay xem xét giai quyét xu 1y tai san dam bao cling anh hudng dén
nhu:ng nguoi co quyen loi, nghia vu lién quan dang thyuc té cu tra trén tai san thé
chap. Toa an cap so thdm di dua nhiing nguoi cu trd tai tai san thé chip vao
tham gia t& tung trong vu an véi tu cach 1a nguodi c¢6 quyén loi, nghia vu lién
quan, cho ho thoi gian dé cung cap tai liéu, ching ctr va ndp don yéu cau doc
1ap la dung quy dinh. Tuy nhién, theo thong bao thu ly vu an, Toa céap so tham
chi thu 1y yéu cu cua nguyén don vé viéc budc bi don va ngu’0’1 co quyen loi,
nghia vu lién quan giao nha cho nguyén don, khong thu 1y yéu cau vé xur 1y tai
san thé chip theo hop dong vay tai san nén nhitng ngudi cu tri tai tai san thé
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chap khong duoc biét vé nghia vu phai giao tai san dé co quan thi hanh 4n phat
mai trong truong hop bi don khong tra dugc no cho nguyén don. Do do, khi giai
quyét lai vu an, Toa an cap so tham can giai thich, huong dan cho cac duong su
ndp don yéu cau doc 1ap dé tir d6 giai quyét quyén loi hop phap cia ho trong
truong hop xt 1y tai san thé chap.

[7] Xét khang nghi ctia Vién kiém sat vé 4n phi so tham:

Theo don khoi kién, nguyén don chi yéu cau bi don giao cin nha 147/5C
Tan Lap 2, to 1, khu pho 6, phuong Hi¢p Phu, quin X, Thanh phd HO Chi Minh,
khong yéu cau giai quyét vé gia tri tai san. Do d0, trudng hop khong dugc chip
nhan yéu cau, nguyén don chi phai chiu an phi khong gid ngach 1a 300.000
dé)ng. Ban an so tham budc nguyén don phai chiu 4n phi c6 gid ngach tinh trén
gia tri nha dat 1a khong dung quy dinh tai khoan 2 Piéu 24 nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016. Ngoai ra, Ban an so thim budc nguyén
don chiu an phi d6i v6i ddi voi gia tri tai san thé chap 1a can nha voi s6 tién an
phi 13 114.485.180 dong, budc bi don phai chiu tién an phi ddi véi so tién no vay
2.359.844.212 dong 1a 79.196.884 ddng, 1a khong dung quy dinh béi vi cing
mot tai san dé cin trir cho mot khoan ng nhung lai budc nguyén don va bi don
cung chiu 4n phi c6 gia ngach 1a tinh 02 1an an phi.

Ngay 12/5/2021, bi don Ba Kim A c¢6 don xin mién, gidm 4n phi (bt luc
567), tai thoi diém xét xir ngay 21/6/2021 Ba Kim A d3 trén 60 tudi, (Ba Kim A
sinh ngay 04/5/1961). Can ctr Piéu 2 cta Luat Nguoi cao tudi va diém d khoan
1 Piéu 12 va khoan 1 Piéu 14 Nghi quyét sb 326/2016/UBTVQH ngay
30/12/2016 ctia Uy ban thuong vu Quéc hoi quy dinh v€ an phi, 1¢ phi cua Toa
an thi Ba Kim A thuc dbi tugng nguoi cao tu01 duoc mién ndp tién an phi, viée
Tda an cap so tham budc Ba Kim A déng tién an phi 13 khong dung quy dinh,
1am anh huong dén quyén loi cua ba.

Nhu vay, khang nghi ctia Vién kiém sat nhan dan Thanh phé Ho Chi Minh
vé viéc tinh 4n phi cta ban an so tham 14 co co so.

[6] TUr nhitng nhan dinh trén, chap nhan khing cio ctia nguyén don, chap
nhan khang nghi ctiia Vién kiém sat nhan dan Thanh phd H6 Chi Minh va quan
diém cua Vién kiém sat nhan dan Thanh phé H6 Chi Minh tai phién toa phuc
tham, can ctr khoan 3 Piéu 308, Diéu 310 cua Bo luat TH tung dan su, can huy
ban an so tham.

[7]. V& an phi phtic thim: Nguoi khang cao khong phai chiu an phi dan su
phuc tham.

Vi cac lé trén;
QUYET PINH:
Ap dung khoan 3 DPiéu 308, Piéu 310 cua Bo luat TS tyng din sy nim
2015; Piéu 26 Luat Thi hanh an dan su; Nghi quyét sé 326/2016/UBTVQH14

ngay 30/12/2016 vé quy dinh muc thu, mién, giam, thu, ndp, quan 1y va st dung
an phi 1¢ phi Toa an.
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1. Chép nhan khang céo cua nguyén don — Ba Truong Thi Bich H. Chap
nhan khang nghi ctia Vién kiém sat nhan dan Thanh phé H6 Chi Minh. Huy Ban
an dan su so tham sé 1607/2021/DS-ST ngay 18 thang 6 nim 2021 cta Toa an
nhan din quin X, Thanh phd H6 Chi Minh. Chuyén ho so cho Toa an nhén dan
quan X, Thanh phé HO Chi Minh giai quyét lai vu an theo thu tuc so tham.

2. An phi dan sy phtc thim

Ba Truong Thi Bich H khong phai chiu 4n phi dan sy phuc tham. Hoan
tién tam Ung an phi cho Ba Truong Thi Bich H s tién 300.000 (ba trim ngan)
dong theo Bién lai thu s6 AA/2021/0024014 ngay 12/10/2021 cta Chi cyc Thi
hanh 4n dan sy quan X, Thanh phé H6 Chi Minh.

3. Ban an phiic tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi nhén: , TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan tdi cao; THAM PHAN — CHU TQA PHIEN TOA
- TAND céip cao ta1 TP.HCM;
- VKSND tbi cao;

- VKSND TP.HCM;

- TAND quan X;

- THADS quan X ;

- Céac duong su;

- Luu (T/25)

Nguyén Thi Huyén

17000106"764218
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