TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Péc l1ap — Tu do — Hanh phic

Ban an s6: 375/2020/HS-PT
Ngay 06 thang 7 nam 2020

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thim gom co:

Thiam phdan — Chii toa phién toa:  Ong Hoang Thanh Diing
Cdc Tham phdn: Ba Mai Thi TG Oanh
Ong Phan Nhut Binh

, - Thu ky phién toa: Ba Trinh Thi PH Thao — Thu ky Toa an nhén dan
cap cao tai Thanh pho H6 Chi Minh.

- Dai dién Vién kiém sdat nhéin dén cdp cao tai Thanh phé Ho6 Chi
Minh tham gia phién toa: Ong Pang Qudc Viét - Kiém sat vién.

Ngay 06 thang 7 nim 2020, tai try so Toa 4n nhan dan cap cao tai Thanh
phd H6 Chi Minh xét xir phtc tham cong khai vu an hinh su phtc tham thy 1y s6
17/2020/TLPT-HS ngay 06 thang 01 nim 2020, dbi véi bi cao Pang Thi Bich H;
Do c6 khang céo cua bi cdo, ngudi co quyén loi, nghia vu lién quan d6i véi Ban
an hinh sy so tham sé 59/2019/HSST ngay 28 thang 11 nam 2019 cua Toa &n
nhan dan tinh Ba Ria — Viing Tau.

- Bi cao:

Pang Thi Bich H, sinh ndm 1971, tai tinh Nghé An; Thuong tra: duong
Th, phudng Ph, thanh phd Ph1, tinh Binh Thuan; Chd &: dudng sé 7, khu phd H,
phuong T, Quan 7, Thanh phé H6 Chi Minh; nghé nghiép: Giam doc Cong ty
TNHH D; trinh d0 van hoéa: 12/12; Quéc tich: Viét Nam; Dan toc: Kinh; Ton
giao: Khong; Con ong bang Quang Ngh (da chét) va ba Tran Thi S (sinh nim
1938); C6 chong 1a Tran Quang B (sinh ndm 1971) va 02 ngudi con (I6n sinh

nam 2008, nho sinh nam 2011); tién 4n, tién su: Khong; Bi cdo bi bat tam giam
tir ngay 26/10/2018. (c6 mat)

- Nguwoi bao chita cho bi cdo: Luat su Lé Van Kh — Boan Luit su tinh
Binh Thuan. (c6 mat)

- Bi hai: Congty TNHHH
Dia chi: duong 30/4, Phuong 11, thanh phé V, tinh Ba Ria — Viing Tau.
Nguoi dai dién theo phéap luat: Ba Mai Thi D, sinh nam 1966 — Chuc vu:



Giam ddc.
Nguoi dai dién theo uy quyén: Ong Pang Thanh T, sinh nam 1985 — Chirc
vu: Chuyén vién phép ché. (ving mit)

- Nguwoi ¢é quyén loi, nghia vu lién quan: Cong ty c¢b phan dau khi .
Dia chi: duong T, phuong B, Quan 1, Thanh phd HO Chi Minh.

Nguoi dai dién theo phap luat: Ong Nguyén Thanh T, sinh nim 1982 —
Chuc vu: Téng Giam ddc. (vang mat)

NOI DUNG VU AN:

Theo cac tai liéu co6 trong ho so vu an va dién bién tai phién toa, ndi dung
vu an duoc tom tat nhu sau:

cong ty TNHH H (Cong ty H), c6 tru so tai s6: duong 30/4, Phuong 11,
thanh phé V, do ba Mai Thi D lam Giam ddc va Coéng ty TNHH D (Cong ty D),
dia chi sd: dudng sé 7, khu phd H, phuong T, Quan 7, Thanh phd H6 Chi Minh,
do Pang Thi Bich H 1am Giam ddc. Ngay 10/4/2018, Céng ty H va Céng ty D
ky hop ddng s6 2/4/2018/HDPMBNL/MT-HL mua ban nhién liéu mat hang dau
DO 0.05S-111, sb lugng 5.000.000 lit, téng tri gid 62,5 ty déng, cam két thoi gian
giao hang tir ngdy 20/4/2018 dén hét ngay 28/4/2018. Sau khi ky hop dong,
Cong ty H da chuyén ngay 02 lan tién cho Cong ty D (ngay 20/4/2018) sd tién
12,5 ty dong. Tuy nhién, hén thoi han giao hang, Cong ty D van khong giao
hang theo hop dong.

Ngay 19/6/2018, Pang Thi Bich H tiép tuc dén Cong ty H xin tam tng
thém 07 ty dong. Cong ty H ddéng ¥ va hai bén ky bd sung phu luc hop dong
mua ban nhién liéu s6: 01/2018/PLHD/DKMT-HL néi dung: Cong ty H dong ¥
tam Ung thém 07 ty dong cho Cong ty D véi diéu kién Cong ty D giao hang
trong thang 06/2018 va phai ¢6 chung thu bao 1anh hoan tién tam Gng cua Ngan
hang bén Cong ty D phat hanh, véi sO t1en bao lanh twong tmg 1a 19,5 ty dong
cho Cong ty H. Dé chiém doat duogc tién va tao niém tin dé Cong ty H tiép tuc
chuyén thém 07 ty dong vao, H da lién hé véi dbi tuong tén Phan Van Th (Nam,
chua rd lai lich) lam gia 01 chimg thu bao lanh hoan tién tam Ung sb
019/2018/NHNoN-BL-TT, s6 tham chiéu if 0238971486, s6 phat hanh 139 ngay
19/6/2018 ciia Ngan hang A Chi nhanh L, Phuong 14, Quan 10, Thanh phé Ho
Chi Minh véi s6 tién twong tmg 19,5 ty dong dén giao cho Cong ty H. Tin tudng
ching thu la that, cung ngay, Cong ty H ky 02 uy nhiém chi ngay 20/6/2018
chuyén cho Céng ty D thém 07 ty dong. Tong cong sb tién Cong ty H chuyén
cho Cong ty D 1a 19,5 ty dong. Hét thang 06/2018, Cong ty H van khong nhan
dugc dau theo hop déng nén lam cong van giri Ngan hang A Chi nhanh L thyc
hién nghia vu bao lanh hoan tién tam tng thi dugc Ngan hang xac nhan ching
thu bao 1anh hoan tién tam tng s6 019/2018/NHNoN-BL-TT, s6 tham chiéu if
0238971486, s6 phat hanh 139 ngay 19/6/2018 1a gia mao. Pang Thi Bich H
chua biét Cong ty H phét hién chtng thu H giao 1a gia va d¢é Cong ty H tiép tuc
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tin tuong. Ngay 29/6/2018, H véi thit doan trén, tiép tuc nhd ngudi tén Phan
Vin Th (N) lam va giao 01 chimg thu gia s6 020/2018/NHNoN-BL-TT, s6 tham
chiéu if 0238971487, s6 phat hanh 140 ngay 29/6/2018 ciia Ngan hang A Chi
nhanh L, Phuong 14, Quan 10, Thanh phé H6 Chi Minh véi sb tién ghi trong
bao lanh la 39 ty dong. Ngay 29/6/2018, Cong ty H gtri don td giac gui dén Co
quan canh sat diéu tra (PC03) Cong an tinh Ba Ria - Viing Tau dé nghi xem xét
hanh vi lra dao chiém doat tai san cua bang Thi Bich H.

Tai Ban két luan giam dinh s6 369/PC54-D3 ngay 10/7/2018 cta Phong
K¥ thuat hinh sy Cong an tinh Ba Ria - Viing Tau két luan: “Chir ky, diu tén
Nguyén Thién Th va con dau tron trén tai liéu can giam dinh 1a 02 ching thu
bao lanh hoan tién tam tng sd 019/2018/NHNoN-BL-TT, sd tham chiéu if
0238971486, s6 phat hanh 139 ngay 19/6/2018 va ching thu sd
020/2018/NHNON-BL-TT, s6 tham chiéu if 0238971487, s6 phat hanh 140 ngay
29/6/2018 khong phai chit ky, ddu tén Nguyén Thién Th va con dau tron trén tai
liéu mau that ctia Ngan hang A Chi nhanh L, Phuong 14, Quan 10, Thanh phé
Hb Chi Minh.

Vé viéc thyuc hién hop dong mua dau gitta Cong ty c¢o phan dau khi P véi
Cong ty T (HK): Theo 15i khai ctia Pang Thi Bich H va 6ng Nguyén Thanh T
(Giam ddc Cong ty D) thi vao khoang gitra thang 03/2018 qua gioi thi€u cua ong
Johua Diing H (K), mang quoc tich My la nguoi chuyén mdi gioi vé linh vuc
xang dau khu vuc Chau A. Ong K da gi6i thiéu dé H gap 6ng M Cha - Giam déc
T HK, 1a don vi dai dién ban hang cho nha may ban dau ¢ bén Nga tai khu vuc
Chéau A. Sau khi qua Viét Nam khéo sat kho bai, ban bac, xem xét vé tinh phap
Iy cua ca hai bén Cong ty. H da thong nhat di dén viéc ky két hop dong mua ban
xang dau 16 hang 20.000 tan voi tri gia 7.2 triéu USD chua ké thue voi Cong ty
T. Phia Cong ty T dé nghi H chuyén trude tién thué tau van tai, sb tién dau 7.2
triéu USD sé& thanh toan sau khi co lich trinh tau dau vé dén cang Viét Nam. Do
Cong ty D khong co gidy phép vé xuat nhap khau xing dau, H di lién hé véi
Cong ty c6 phan dau khi b, dia chi: duong C, Phuong 6, Quan 3, Thanh phd Hb
Chi Minh, do Nguyén Thanh T lam Giam déc truc tiép ky Hop dong mua ban
dau DO 0.05% sulphur s6 NFPI/QN- 522407-DIESEL-GAS-OIL-CIF; M3 so:
NFPI/MROCL/U976/70P/18 ngay 05/04/2018. Hang héa 1a dau DO Nga 0.05%
sulphur, s6 luong 240.000 tin (MT) véi gia 360,00 USD/tan, tién do giao hang
12 1an trong 12 thang tir thang 4/2018 dén thang 3/2019 (s6 lwong mdi lan
20.000 tin (MT)).

Ngay 15/5/2018 va ngay 05/6/2018, T FIK LIMITED (Bén ban) va Cong
ty cb phan dau khi B (Bén ‘mua) ky hop dong diéu chinh Piéu 4 - Thoi
glan/Bleu 7 - Quy trinh chuyén/Ngan hang va Piéu 25 - Ngan hang cua Hop
d6ng mua ban dau DO 0.05% sulphur trén. Noi dung thoa thudn sira d6i chi
danh cho lan dau giao hang. Céng ty cd phan dau khi D (Bén mua) tra trude cho
T HK LIMITED (Bén ban) phi van tai hang hda: 580.705,00USD (mirc ung
trugc thanh toan 1an dau la 280.705,00 USD, mbc thanh toan 1an 2 1a
300.000,00USD, bang 255.667,00 EUR). Phi véan tai s& dugc chuyén vao tai
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khoan sb 016-494-475314076 Ngan hang D Bank (Hong Kong) Limited, M&
Swift: DHBKHKHH, dia chi: M Tower, T Tsui, K, Hong Kong; bén thu huéng:
T EIK LIMITED (Bén ban).

Phia Cong ty P khai: Sau khi bj cao H va Cong ty D tién hanh khao st
kho bii, ky hop dong va ky phu luc hop dong diéu chinh, chuyén tién cho Céng
ty T thi gitta Cong ty D c6 ky v6i Ding Thi Bich H hop dong sb
32/HPMBXD/DKDP ngay 05/4/2018 chuyén toan bd 16 dau D.O sb lugng 24
triéu it ciia Cong ty B mua tir Cong ty T. Ngudn gdc dau do H thoa thuan mua
ctia Cong ty T, viéc thué tau ché hang do H lién hé. Cong ty D thanh toan tién
thué tau ché dau cho Cong ty T sau khi Pang Thi Bich H chuyén tién cho Cong
ty B. S6 tién Pang Thi Bich H chuyén cho Cong ty D 1an 1 14 6.414.200.000d
vao ngay 08/5/2018; lan 2 1a 6.850.000.000d ngay 20/6/2018 chuyen khoan qua
Ngéan hang P. Sau do, Cong ty D chuyén sé tién trén cho Cong ty T theo sb tai
khoan H cung cap qua Ngan hang P - Chi nhanh Sai Gon theo 1énh chuyén tién
lan luot v6i sb tién 1a: 280.705.000 USD (6.399.793.295d) ‘ngay 18/5/2018 va
255.667 EUR (6.777.732.170&) ngay 26/6/2018. Pén thoi diém hién tai, Cong ty
T van chua giao dau cho Cong ty D. Ngay 19/02/2019, Co quan CSPT cong an
tinh Ba Ria - Viing Tau da gii Gy thac tu phap vé hinh su, qua Vién kiém sét
nhéan dan t6i cao Nudc cong hoa xa hoi cha nghia Viét Nam yéu cau Cuc Tu
phap Khu hanh chinh dic biét Hong Kong, Cong hoa nhan dan Trung Hoa tién
hanh cac hoat dong diéu tra xdc minh vé Cong ty T HK LIMITED, ciing nhu
viée ky két cac hop dong, giao dich mua ban nhién liéu dau DO 0,05% sulphur
v6i Cong ty co phan dau khi B va Cong ty D nhung dén nay van khong co két
qua.

Tai Ban an hinh sy so tham s6 59/2019/HSST ngay 28 thang 11 nam
2019, Toa an nhan dan tinh Ba Ria — Viing Tau da quyét dinh:

Tuyén bd bi cdo Pang Thi Bich H pham t6i "Lura dao chiém doat tai san”
va to1 “Lam gia tai liéu cta co quan, t6 churc; st dung tai li¢u gia cua co quan, to
chuc”.

Z‘L/ : Ap dung diém a khoan 4 Diéu 174; diém b, s khoan 1, khoan 2 Piéu
51, Diéu 38 B0 luat Hmh su 2015, xtr phat Bang Thi Bich H 12 (muo1 hai) nam
tu vé toi “Lira dao chiém doat tai san”.

‘ Ap dung diém b khoan 3 Diéu 341; diém s khoan 1, khoan 2 Diéu‘ 51,
biéu 38 B0 luat Hinh su 2015, xﬁ: phat Bang Thi Bich H 03 (ba) nam tu vé t(f)j
“Lam gid tai liu ciia co quan, to chtic; st dung tai li€u gid cia co quan, to
chuc”.

Ap dung Piéu 55 B0 luat hinh sy nam 2015;

Téng hop hinh phat cua hai t0i, budc Ding Thi Bich H phai chdp hanh
hinh phat chung cua 02 t6i 1a 15 (mudi [dm) nam tu. Thoi han tu tinh tir ngay
26/10/2018.

2/. Can clr vao khoan 2 Diéu 47 Bo luét hinh sy, Diéu 427 Bo luat dan su



nam 2015, tuyén xu:

~ Budc Cong ty cd phan dau khi P phai giao ndp lai s6 tien: 13.177.525.465
dong (muoi ba ty, mot tram bay muoi bay triéu, nam tram hai muoi lam ngan
bon tram sau muoi lam dong) dé tra cho Cong ty TNHH H.

~ Budc bj cdo Dang Thi Bich H phai giao tra tiép cho Cong ty TNHH H s6
tién 5.043.800.000 dong (nam ty, khong tram bon muoi ba tri€u tdm tram ngan
dong).

Ké tir ngdy c6 don yéu cau thi hanh 4n cua ngudi dugc thi hanh 4n cho
dén khi thi hanh 4n xong, hang thang bén phai thi hanh an con phai chju khoan
tién 14i cia s tién con phai thi hanh an theo mic 13i suat quy dinh tai khoan 2
Diéu 468 Bo luat Dan sy nam 2015.

Ngoai ra, ban an so thdm con tuyén vé xur 1y cdc vat chung, an phi va
quyén khang cdo vu an theo luat dinh.

Ngay 05/12/2019, bi cao Pang Thi Bich H c6 don khang cdo Xxin xem xét
lai t01 danh “Lura ddo chiém doat tai san” va “Lam gia tai liéu cua co quan, to
chtrc; str dung tai li€u gia cua co quan, to chire”.

_ Ngay 16/12/2019, nguoi c6 quyén loi, nghia vu lién quan Cong ty co phan
dau khi D c¢6 don khang cido dé nghi xem xé&t lai toan bd ndi dung ban an so
tham.

Tai phién toa phuc th?lm, bi cao bBang Thi Bich H van git nguyén yéu caflu
khang cao. Cong ty c6 phan dau khi D dugc Toa én triéu tap hop 1€ 02 lan
nhung vang mat khong co 1y do.

Pai dién Vién kiém sdat nhdn dan cd'p cao tai Thanh phé' Ho6 Chi Minh
phat biéu quan diém vé viéc giai quyét vu an nhu sau:

Tda an cap so tham tuyén xtr bi cao Piang Thi Bich H pham t61 “Lura ddo
chiém doat tai san” va “Lam gia tai liGu cua co quan, t6 chuc; sir dung tai liu
gia cuia co quan, to chtre” 1a ¢6 can cu, dung nguoi, dung t01. Trong tong s tién
nhan cua bi hai, b1 cao H da chuyen cho Cong ty cd phan dau khi P
13.264.200.000 ddng nén cap so thim budc Cong ty P phai hoan tra sb tién trén
cho nguoi bi hai 1a ¢6 co s6. Dé nghi Hoi dong xét xtr khong chap nhan khéng
c4o cua bi cao Dang Thi Bich H va Cong ty co phan dau khi D; giit nguyén ban
an so tham.

Nguoi bao chita cho bi cdo trinh bay: Luat su dong ¥ véi toi danh “Lam
gia tai liéu ctia co quan, t6 chirc; sir dung tai liéu gia cta co quan, to chirc” va dé
nghi Ho1 déng x€t xtr giam nhe hinh phat cho bi cdo vé t61 danh nay. DPéi véi toi
“Lira dao chiém doat tai san”, bi cdo khong c6 y thirc chiém doat tién cua bi hai;
bi c4o c6 cham tré _trong vigc giao hang cho bi hai nhung déy chi 1a quan h¢ dan
su. Dé nghi Hoi dong xét xir hity ban 4n so tham dé diéu tra lai vé toi “Lira dao
chiém doat tai san”.
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NHAN PINH CUA TOA AN:

[1] V& t6 tung: Pon khang cao cua bi cdo bang Thi Bich H va nguoi co
quyén loi, nghia vu lién quan Cong ty 6 phan dau khi D 1am trong han luét dinh
nén hop 1¢ va dugc Hoi ddng xét xir xem Xét theo trinh ty phiic tham.

Ngudi c6 quyén loi, nghia vy lién quan Cong ty co phan dau khi D c¢6 don
khang cao, dd dugc Toa an triéu tap hop 1¢ 02 lan nhung van Vang mat khong co
ly do. Hoi dong Xet XU can cu Diéu 351 B luét t tung hinh sy, tién hanh xét xtr
vang mat di voi Cong ty cd phan dau khi D.

[2] Vé ndi dung: Tai phién toa phiic tham, bi cdo Pang Thi Bich H khai
nhén d4 thyc hién hanh vi nhu ban 4n so tham néu. Loi khai nhan cua bi cdo phu
hop voi 101 khai cua nguoi bi hai, ngudi co quyén va nghia vu lién quan va
ngudi lam chuang vé thoi gian, dia diém, hanh vi pham tdi, vat chig ctia vu 4n,
cac két luan giam dinh, dong thoi phu hop véi cac tai liéu, ching ctir khac co
trong hd so vu an duoc xét tai phién toa. Nhu vay, c6 du co s& két luan:

Cong ty TNHH D do Pang Thi Bich H 1am dai dién theo phap luat ky két
hop ddng mua ban dau cho Cong ty TNHH H. Sau khi ky hop dong Cong ty H
da chuyén cho Cong ty D 12.500.000.000 dong dé thuc hién hop dong; tuy
nhién dén thoi han giao hang, Cong ty D khong c6 hang dé giao nhu thoa thuan.
Pé Cong ty H tin tuong tiép tuc chuyén tién tam tng giao hang, Ping Thi Bich
H di lién hé voi doi tuong khong rd lai lich, lam gia chimg thu bao 1anh hoan
tién tam tGng s6 019/2018/NHNoN-BL-TT, s tham chiéu if 0238971486, sb
phat hanh 139 ngay 19/6/2018 ciia Ngan hang A Chi nhanh L, s6 tién bao lanh
19.500.000.000 dong. Tin tudng chung thu bao lanh trén, Cong ty H da chuyén
tlep cho bi cao 7.000.000.000 dong Pén nay, Cong ty H van chua nhan duoc
dau ciling nhu chua thu hdi lai s tién da chuyén cho Cong ty TNHH D.

[2.2] Xet khang cao cua bi cao Pang Thi Bich H:

Bi cdo thtra nhan c¢6 hanh vi lam gia ching thu bao lanh tuy nhién cho
r'fmg minh khong c6 ¥ dinh chiém doat tién cua nguoi bi hai nén khong pham toi
“Lira dao chiém doat tai san”. Xét thy, bi cdo di c6 hanh vi gian ddi 1am gia
chtng thu bao lanh; bi hai chuyén sé tién 7.000.000.000 dong cho bi cdo trén co
sO tin tuong chung thu bao lanh cia ngan hang ma bi cdo da lam gid. Hanh vi
Itra ddo chiém doat tai san cua bi cdo dd hoan thanh ké tir thoi diém bi hai
chuyén s6 tién 7.000.000.000 dong.

Ngoai vu 4n nay, bi cdo con c6 hanh vi lam gia uy nhiém chi cua Ngan
hang A Chau chi nhanh Ph2 dé lira dao chiém doat tién mua xing ciia Cong ty
B. Hanh vi ctia bi cdo da bi xét xir theo Ban an hinh su phuc tham sb
315/2020/HSPT ngay 11/6/2020 cua Toa 4n nhan dan cp cao tai Thanh phd HO
Chi Minh vé t6i danh “Lira dao chiém doat tai san”. Bi cdo khang céo cho ring
ban than khong c6 y dinh chiém doat tién cua bi hai nén khong pham to1 “Lira
dao chiém doat tai san” 1a khong c6 co s¢ chip nhan.
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Toa an cép so thAm xét xt bj cdo bang Thi Bich H pham t6i “Lura ddo
chiém doat tai san” va “Lam gia tai liéu cua co quan, td chuc; sir dung tai li¢u
gia clia co quan, to chic” theo diém a khoan 4 Diéu 174 va diém b khoan 3 Diéu
341 B6 luat Hinh sy 2015, duoc stra ddi, bod sung nam 2017 1a ¢6 can cu, ding
nguoi, dang toi.

Khi quyét dinh hinh phat, Toa 4n cp so tham ap dung diy du cac tinh tiét
ting ning, giam nhe va xir phat bi cdo 15 nam ti vé 02 t6i danh néu trén 13 phu
hop, trong xtmg vé1 hanh vi pham tdi1 ctia bi céo.

[2.3] Xét khang cao cia Cong ty co phan dau khi :

Bi c4ao Ping Thi Bich H va Cong ty c6 phan dau khi D déu thira nhan sau
khi nhan s6 tién 19.500.000.000 dong cuia Cong ty H, H da chuyén cho Cong ty
P 02 1an, tong cong sb tién 13.264.200.000 ddng dé mua dau cta Cong ty T HK
Limited. Pay 1a khoan tién do bi cao H dung thi doan gian dbi dé chiém doat
cua Cong ty H nén can phai thu hoi tra cho nguoi bi hai, khic phuc hau qua do
hanh vi pham td1 gay ra.

Cong ty B cho rang qua trinh giai quyét vu an can phai c6 sy tham gia cta
Cong ty Cong ty T HK Limited. X¢ét thay qua trinh diéu tra, co quan diéu tra da
6 van ban Uy thac tu phap vé hinh su yéu cau Cuc Tu phap Khu hanh chinh dic
biét Hong Kong, Cong hoa nhan dan Trung Hoa diéu tra, x4c minh vé Congty T
HK Limited nhung chua nhan dugc phan héi; Cong ty D ciing khéng cung cép
duoc tai lidu, ching cir khac dé xac minh vé Cong ty T HK Limited. Hon nita,
Viéc Cong ty T HK Limited nhan tién nhung khong giao dau cho Cong ty D Ia
tranh chap kinh doanh thuong mai, Cong ty P c6 quyén khéi kién dé giai quyét
bang vu an dan su.

_ Trong qua trinh diéﬁu tra, Cong ty D da nop khic phuc sé tién 86.674.535
dong. Toa an cap so tham bugc Cong ty D tiép tuc tra lai cho Cong ty H
13.177.525.465 dong la ding quy dinh phap luéat.

~ [2.4] T nhitng phan tich trén, Hoi dong xét xur xét thay khong co can ctr
chap nhan khang cao cua bi cao Bang Thi Bich H va nguoi co quyén loi, nghia
vu lién quan Cong ty ¢6 phan dau khi .
Quan diém cia dai dién Vién ,kiém sat dé nghi gilt nguyén ban an so tham
c6 can ctr, dugc Ho1 dong xét xtir chap nhan.
~ Quan diém cua Luat su bao chita cho bi cdo khong dugc Hoi dong xét xir
chap nhan nhu nhan dinh tai muc [2.2].
[3] Cac phan quyét dinh khac cta ban an so tham khong c6 khang cao,
khang nghi c6 hi€u lyc phap luat ké tir ngay hét han khang céo, khang nghi.
[4] Do khang céo khong dugc chép nhan nén bi cdo Dang Thi Bich H va
Cong ty c¢6 phan dau khi D phai chiu an phi phuc tham.

Vi cac lé trén,
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QUYET PINH:

Can ct diém a khoan 1 Diéu 355, Piéu 356 Bo luat T6 tung hinh sy nim
2015.

_ Khong chap nhan khang céo cua bi cao DPang Thi Bich H va nguoi c6
quyén lgi, nghia vu lién quan Cong ty c6 phan dau khi b.

Giit nguyén Ban an hinh su so thdm sé 59/2019/HS-ST ngay 28 thang 11
nam 2019 ctia Toa &n nhan dan tinh Ba Ria — Viing Tau.

Tuyén bd bi cdo Dang Thi Bich H pham t6i "Lura dao chiém doat tai san”
va to1 “Lam gia tai liéu ctia co quan, to churc; str dung tai li¢u gid cua co quan, to
chuce”.

1/. Ap dung diém a khoan 4 Diéu 174; diém b, s khoan 1, khoan 2 Piéu
51, Diéu 38 B0 luat Hmh su 2015, xur phat Pang Thi Bich H 12 (mudi hai) nam
tu vé t0i “Lira dao chiém doat tai san”.

~ Ap dung diém b khoan 3 Diéu 341; diém s khoan 1, khodn 2 Piéu 51,
biéu 38 Bo luat Hinh su 2015, xﬁ: phat BPang Thi Bich H 03 (ba) nam tu ve t(f)j
“Lam gia tai li€u cua co quan, td chirc; st dung tai liu gia cua co quan, to
chuce”.

Ap dung Diéu 55 Bo luat hinh sy nim 2015;

Téng hop hinh phat cua hai tdi, budc Pang Thi Bich H phai chp hanh
hinh phat chung ctia 02 t61 1a 15 (mudi 1am) nam tu.

Ap dung Diéu 56 Bo luat hinh sy nim 2015;

Téng hop hinh phat ctia Ban an hinh sy phuc thén} sé‘ 315/2020/HSPT
ngay 11/6/2020 cua Toa an nhan dan cap cao tai Thanh pho H6 Chi Minh; budc
bi cao phai chap hanh hinh phat chung 1a 29 (hai muoi chin) nam tu. Thoi han tu
tinh ttr ngay 26/10/2018. Ti€p tuc tam giam bi cdo d€ dam bdo thi hanh an.

2/. Can ctt vao khoan 2 Diéu 47 B¢ luat hinh sy, Diéu 427 B6 luat dan sy
nam 2015, tuyén xu:

~ Budc Cong ty ¢6 phan dau khi D phai giao ndp lai s6 tién: 13.177.525.465
dong (muoi ba ty mot tram bay muoi bay tri¢u nam tram hai muoi lam ngan bon
tram sau muoi lam dong) dé tra cho Cong ty TNHH H.

_ Bugc bi cdo bang Thi Bich H phai giao tra tiép cho Cong ty TNHH H s6
tién 5.043.800.000 dong (nam ty khong tram bon muoi ba tri¢u tdm tram ngan
dong).

K& tir ngdy ¢6 don yéu cau thi hanh 4n ctia nguoi duge thi hanh an cho
dén khi thi hanh an xong, hang thang bén phai thi hanh an con phai chiu khoan
tién 1ai cta soO tién con phai thi hanh an theo mtrc 1ai suat quy dinh tai khoan 2
biéu 468 Bo luat Dan su nam 2015.

Trong trudong hop ban 4n dugc thi hanh theo quy dinh tai Diéu 2 Luat thi
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hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy
c6 quyén thoa thuan thi hanh an, quyén yeu cau thi hanh an, ty nguyén thi hanh
an hoac bi cudng ché thi hanh an theo qui dinh tai cac biéu 6,7 va 9 Luat thi
hanh &n dan sy, thoi hi€u thi hanh an duoc thuc hién theo qui dinh tai Piéu 30
Luat thi hanh an dan su.

3/. Cac phan quyét dinh khac cua ban an so tham khong c6 khang cdo,
khang nghi c¢6 hi€u luc phap luat ké tir ngay hét han khang cao, khang nghi.

‘ 4/. An phi hinh sy phuc tham: Bi cao Ding Thi Bich H phai chju 200.000
dong.

‘ An phi dan sy phtc tham: Cong ty co phan dau khi B phai chiu 300.000
dong.

5/. Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi "h@}’l’: din TM. HOI PONG XET XU PHUC THAM
- Toa 4an nhan dan toi cao; A 4 7 - ~

_ VKSND cip cao tai TP, HCM: THAM PHAN - CHU TOA PHIEN TOA
- TAND tinh Ba Ria — Viing Tau;

- VKSND tinh Ba Ria — Viing Tau;

- Cong an tinh Ba Ria — Viing Tau;

- S& Tu phap tinh Ba Ria — Viing Tau;

- Cuc THADS tinh Ba Ria — Viing Tau;

- TTG CA tinh Ba Ria — Viing Tau (2);

-BS (2);

- Luu VP (3), HS (2).16b. Hoang Thanh Diing



