TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc l1ap — Tw do — Hanh phuc

Bén an s6: 19/2022/LD-PT
Ngay 02-12-2022

V/V tranh chip don phuong chdm
dut hop dong lao dong

] ] NHAN DANH i
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hpi dong xét xir phiic thim gom cé:
Thdam phdn - Chii toa phién toa: Ong Nguyén Dac Cudng.
Cdc Tham phdn: Ong Nguyén Céng Luc;
Ong Huynh Vin Luat.
- Thuw ky phién toa: Ba Lé Thi Hién - Thu ky Toa an nhan dan tinh Binh Duong.
- Dai dién Vién Kié:m sdt nhdn déin tinh Binh Dwong tham gia phién toa: Ba
Pham Thi Thanh Thuy - Kiém sat vién.

~ Ngay 02 thang 12 ndm 2022, tai Toa 4n nhén dén tinh Binh Duong xét xtr phic
thdm cong khai vu 4n lao dong thy 1y s0 22/2022/TLPT-LD ngay 05/10/2022 vé viéc
“Tranh chdp don phuwong cham dut hop dong lao dong”.

Do Ban an lao dong so thim sd 06/2022/LD-ST ngay 24/5/2022 ciia Toa 4n nhan
dan thi xa T, tinh Binh Duong bi khang céo.

Theo Quyét dinh dwa vu 4n ra xét xur phuc tham so 25/2022/QD-PT ngay
10/11/2022 va Quyét dinh hoadn phién toa phuc tham s6 15/2022/QD-PT ngay
24/11/2022, gitra cac duong su:

1. Nguyén don: 6ng Nguyén Thanh H, sinh nim 1999; thudng tri: 4p B, xa N,
huyén C, tinh An Giang.

Nguoi dai dién hop phdp cua nguyén don: 6ng Lé Hiru T, sinh nam 1981; thuong
trQ: thdn 5, ),(é T, huyén T, tinh Thanh Hoa; dia chi lién lac: 45N/6 khu ph6 B, phuong
B, thanh pho T, tinh Binh Duong (theo Giay uy quyén ngay 05/3/2022); c6 mat.

Nguroi bdo vé quyén va loi ich hop phdp ciia nguyén don: Gng Lé Huu T la Luat
su 01’12} Cong ty TNHH Hang luat R, thuoc Poan Luat su Thanh pho H6 Chi Minh; dia
chi: s6 59/3/14, duong B, Phuong A, quan B, Thanh pho H6 Chi Minh; cé mat.

2. Bi don: Cong ty Trach nhiém hiru han X, dia chi: 16 J17, duong N3, khu Céng
nghiép T, phuong H, thi xa T, tinh Binh Duong.

 Nguoi dai dién hop phap cua bi don: 6ng J, sinh nam 1979; chirc vu: Pho Giam
doc (theo Giay uy quyén ngay 06/6/2022); c6 mat.
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~ Nguwoi phién dich cua bi don: ba Ninh Ngoc A, sinh ngay 29/7/1992; dia chi: khu
pho 2, xa V, huyén V, tinh BDong Nai, l1a nhan vién cia COng ty Trach nhiém hiru han
X; cO mat.
3. Nguoi khéng céo: bi don Cong ty Trach nhiém hiru han X.
NOI DUNG VU AN:

* Theo don khéi kién dé ngay 10/11/2021, giri dén Toa dn ngay 30/11/2021 cia
nguyén don dng Neuyén Thanh H (goi tdt la éng H) va qud trinh gidi quyét vu dn,
nguoi dai dién hop phdp ciia nguyén don trinh bay: ong H bat dau lam viéc tai Cong
ty Trach nhiém hiru han X (goi tat 1a Cong ty) tir ngay 14/10/2020. Do 1a lao dong cii
da ting lam viéc tai Cong ty nén gitra 6ng H véi Cong ty ky hop ddng lao dong khong
xac dinh thoi han, nhung Cong ty khong giao hop ddng lao dong cho ong H. Noi dung
hop dong thoa thuan: Cong ty tuyén dung 6ng H vao lam cong nhan, cong viéc phai
lam 1a cong nhan to cit, bo phan san Xuat san pham dém mut cua Cong ty; thoi gian
lam viéc 1a 08 gid ngay, 48 gio tuan, tudn lam viéc tir thir hai dén thu bay; cac ngay
nghi hang tuan, nghi 1&, tét theo quy dinh cia phap luat; tién lwong co ban theo thoa
thuén 03 thang dau lam viéc 13 4.429.000 df)ng/thang, sau 03 thang thi luong co ban 1a
4.749.000 dong/thang, cing cac khoan phu cép gom: Chuyén can 800.000 dong, tién
xang va nha tro la 400.000 ddng; bao hiém x4 hoi, bao hiém that nghiép va bao hiém y
té theo quy dinh cta phéap luat. Trong qua trinh thuc hién hop dong, 6ng Hung ludn
chép hanh t6t cac diéu khoan ma hai bén thoa thuin, nghiém chinh chap hanh tét noi
quy, quy dinh ctia Cong ty vé thoi gian lam viéc, an toan lao dong va hoan thanh céc
cong viéc dugc giao.

Cong ty cho cong nhan lam ca ngay duogc hat thude 14 02 1an/ngay trong gid 1am
viéc, cong nhan lam ca dém thi dugc hat thude 14 03 1an/ngay trong gid 1am viéc. Tuy
nhién, ngay 11/12/2020 6ng H hut thudc 14 & ngoai cong bao vé thi Cong ty 1ap bién
ban, phat 6ng Huing 200.000 dong va dudi viéc dng H, khdng cho 6ng H vao lam viée.
Cong ty hen Ong H ngay 14/12/2020 dén Cong ty nhan luong va trir cia 6ng Hung sO
tién 200.000 dong. Ong H cho rang Cong ty da don phuong cham dut hop dong lao
dong trai phap luat véi 6ng H nén khai kién yéu cau Toa an giai quyét: Tuyen hanh vi
don phuong chim dut Hop dong lao dong ciia Cong ty 1a trai phap lut va budc Cong
ty TNHH X phai thanh toan cho ong Nguyén Thanh H tién luong, tién bao hiém xa
hoi, bao hiém y té, bao hiém that nghiép, bao hiém tai nan lao dong, bénh nghé nghiép
trong nhitng ngay ng H khong duoc lam viéc, tinh tir ngay 12/12/2020 cho dén ngay
Toa an dua vy 4n ra xét Xt so tham (ngay 24/5/2022) tam tinh la 17 thang 12 ngay, cu
the:

- Tién luong nhitng ngay ong H khong duoc 1am viéc la 17 thang 12 ngay x
5.949.000 dong/thang = 103.881.000 dong.

- B6i thuong 02 thang tién luong theo hop dong lao dong 1a 02 thang x 5.949.000
ddng/thang = 11.898.000 dong.

- Bdi thuong tién lwong do COng ty vi pham thdi gian bao trude 1a 45 ngay x
(5.949.000 dong : 26 ngay) = 10.305.000 dong.

- Yéu cau Cong ty phai nhan 6ng H trd lai 1am viéc theo hgp dong. Trudng hop
Cong ty khong nhan ong H tré lai 1am viéc thi ngoai cac khoan tién néu trén, Cong ty
phai boi thudng thém cho 6ng H cac khoan tién sau:
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ot Boi thuong thém mot khoan tién tuong mg v61 04 thang tién luong theo hop
dong lao dong x 5.949.000 dong/thang = 23.796.000 dong.

ot Boi thuong mot khoan tién thay cho tién trg cip that nghiép 1a 7.000.000
dong/thang x 60% x 03 thang = 12.600.000 dong.

+ Tién phép nam: Nam 2020 con lai 2 ngay; nam 2021 1a 12 ngay, tong cong la
15 ngay phép nam, luong binh quan 1 ngay lam vi¢c theo muc lwong co ban 229.000
dong/ngay x 15 ngay = 3.435.000 dong.

Téng cong: Ong Nguyén Thanh H yéu cau COng ty phai thanh toan sb tién
166.066.000 dong.

Va Cong ty ¢o nghia vy dong cho co quan Nha nudc co thAm quyén cac khoan
bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép, bao hiém tai nan lao dong - bénh
nghé nghiép nhu sau:

- Bao hiém xa hoi: 5.949.000 dong/thang x 17 thang 12 ngay x 17,5%/thang
16.596.500 dong.

- Bao hiem y té: 5.949.000 dong/thang x 17 thang 12 ngay x 3%thang
3.105.378 dong.

- Béo hiém that nghiép: 5.949.000 dong/thang x 17 thang 12 ngay x 1%/thang =
1.035.000 dong.

- Bao hiém tai nan lao dong, bénh nghé nghiép: 5.949.000 dong/thang x 17 thang
12 ngay x 0,5%/thang = 517.563 dong.

* Qud trinh gidi quyét vu dn va tai phién toa, nguoi dai dién hop phdp cua bi
don Cong ty Trach nhi¢m hitu han X (goi tdt la Céng ty) trinh bay: 6ng H 1a cong nhan
tai t6 cat, bd phan san xuit san pham dém mut cua CONng ty, c6 thoi gian lam viéce thuc
té tai Cong ty tir ngay 15/9/2020 dén ngay 11/12/2020; muc luong co ban thang dau
lam viéc 14 4.420.000 dong, phu cap chuyén can 800.000 dong, phu cap nha ¢ 200.000
ddng, phu cip xing xe 200.000 dong. Sau 01 thang 1am viéc, mirc lwvong co ban thay
do6i ting 1én 4.729.000 dong/thang. Theo quy dinh cua Cong ty, thoi gian thir viéc 1a
03 thang, gitta Cong ty v6i ong H khong ky hop dong thir viéc va hop dong lao dong.
Tai thoi diém thoa thuan thir viéc, hai bén khong thoa thuan khi két thuc thoi gian thu
viéc s& ky hop dong lao dong loai gi. Tuy nhién, ddi véi cong viée 14 cong nhén to cat,
sau khi két thuc thoi gian thir viéc Cong ty sé giao két hop dong lao dong xac dinh thoi
han 01 nam.

Vi trong thoi gian thtr viée, COng ty chua ky hop dong lao dong véi 6ng H va
6ng H chua tham gia bao hiém xa hoi theo quy dinh. Cong ty di tra luong cho 6ng H
04 lan trong nhing ngay lam viéc, cu thé: thang 9/2020 tra 4.980.000 dong, thang
10/2020 tra 10.206.000 dong, thang 11/2020 tra 8.433.000 dong, thang 12/2020 do
ong H di hut thudc khong bao cao cho nguoi quan ly theo quy dinh (dé phong chéng
chay nd vi Cong ty san xuat muit x5p) nén bi nhiac nhd, xir phat 200.000 dong thi xay
ra tranh cai voi nguoi quan ly, 6ng H doi thoi viée nén Cong ty cho 6ng H nghi viéc va
giai quyét luong thang 12 nam 2020 13 3.056.000 dong (da trir 200.000 dong tién phat
vi pham). Cong ty khong dong ¥ v6i yéu cau khoi kién ciia nguyén don dng H.

* Tai Cong vin s6 01/CV-BHXH ngay 05/01/2022 ciia Bdo hiém xd héi thi xd

Tan Uyén, xac dinh: 6ng Nguyen Thanh H tham gia bao hiém xa hoi, bao hiém y té,
bao hiém that nghiép véi s6 s6 Bao hiém xa hoi 12 8925388068 tai Cong ty TNHH X
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vao thang 8 nam 2019 dén thang 1 ndm 2020, tién lurong 1a 4.472.600 dong/thang (tir
thang 8 dén thang 12/2019) va 4.729.400 dong/thang (tir thang 01/2020), ty 1€ dong la
32%, xac nhan qua trinh dong ngay 05/02/2020.

Tai Ban 4n lao dong so tham s6 06/2022/LD-ST ngay 24/5/2022 cua Toa 4n nhan
dan thi xa T di can ¢t vao cac Diéu 32, 40, 91, 92, 147, 244, 271 va 273 caa Bo luat
Té tung dan su; cac Diéu 22, 29, 38, 41, 42 va 90 cua Bo luat Lao dong nim 2012;
Piéu 19, khoan 2 va khoan 5 Diéu 21, Diéu 23 ciia Luat Bao hiém xa hoi nim 2014;
Piéu 21 Nghi dinh s6 05/2015/ND-CP ngay 12 thang 01 nam 2015 ctia Chinh phi; An
16 s6 20/2018/AL; khoan 2 Piéu 26 Nghi quyét sé 326/2016/UBTVQH 14 ngay
30/12/2016 cua Uy ban Thuong vu Qudc hoi quy dinh vé mirc thu, mién, giam, thu,
nop, quan 1y va s dung an phi, 1€ phi Toa an.

1. Chip nhan mot phin yéu cau khéi kién ctia ong Nguyén Thanh H doi v6i
Cong ty TNHH Xin Hui vé viéc “tranh chap don phwong cham dut hop dong lao
dong”.

Tuyén bd hanh vi don phuong chdm dit hop dong lao dong ciia Cong ty TNHH
X d6i voi 6ng Nguyén Thanh H 1a trai phap luat.

Budc Cong ty TNHH X phai boi thuong cho 6ng Nguyén Thanh H tong sb tién
70.935.000 dong.

Ké tir ngay ¢ don yéu cau thi hanh 4n cta nguoi dugc thi hanh an cho dén khi
thi hanh an xong, tat ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu
tién 13i cia sO tién con phai thi hanh 4n theo mirc i suat quy dinh tai khoan 2 Piéu
468 cua B0 luat Dan sy nam 2015.

Budc Cong ty TNHH X phai dong cac khoan bao hiém xa hoi bat budc va trich
tir tién luong ciia 6ng Nguyén Thanh H duoc boi thuong néu trén ddi véi phan ong
Nguyén Thanh H phai dong dé dong cac khoan bao hiém xi hoi bat budc cho ong
Nguyén Thanh H theo quy dinh ctia phap luat, theo muc luong co ban 4.729.000
ddng/thang tai Co quan Bao hiém x4 hoi thi xi T. Viéc déng bao hiém xi hdi Cong ty
phai thuc hién ngay sau khi ban 4n c6 hiéu luc phép luét.

2. An phi lao dong so thé}m: Ong Nguyén Thanh H khong phai chiu. Cong ty
TNHH X phai chiu 2.128.000 dong.

Ngay 06/6/2022, bi don Céng ty Trach nhiém hitu han X c6 don khang cao toan
bd Ban an s6 06/2022/LD-ST ngay 24/5/2022 cia Toa an nhan dan thi xa T, dé nghi
Tda an cap phic thim stra ban an so tham theo hudng khong chap nhan yéu ciu khai
kién ctia nguyén don 6ng Nguyén Thanh H.,

Tai phién toa phuc tham, ngudi dai dién hop phap cua nguyén don van giit
nguyén yéu cau khoi kién va dong v voi quyet dinh cua ban an so tham. Nguoi dai
dién hop phap cua bi don van gitt nguyén yéu cau khang céo, dé nghi Hoi dong x€t xur
chap nhan yéu cau khang céo, sira ban 4n so tham theo huéng khong chip nhan yéu
cau khoi kién cua nguyén don 6ng H. Hai bén duong su khong cung cip thém tai liéu,
ching ctr méi va khong ty théa thuan duoc véi nhau vé viée giai quyét vu an.

Dai dién Vién Kiém sat nhén dén tinh Binh Duong phat biéu y kién: qua trinh thy
ly giai quyét vu an tai Toa an cap phuc tham, nhirng ngudi tién hanh t6 tung va nhimg
nguoi tham gia to tung da thuc hién dang cac quy dinh cta B9 luat T4 tung dan su. Ve
huéng giai quyét vu 4n, nhan thay: sau khi két thiic thoi gian thir viéc, ong HUng van
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tiép tuc 1am viéc tai Cong ty nén c6 cin ctr xac dinh gitra Cong ty véi 6ng H da giao
két hop dong lao dong xac dinh thoi han 01 nim. Viéc Cong ty cho 6ng H thoi viée
nhung khong thuc hién bao trudce la don phuong chdm dut hop dong lao dong trai
phap luat. Toa an cip so thAm xur budc Cong ty phai bdi thuong cho ong H 14 ¢ cin
ctr. Tuy nhién, thoi diém Toa an cap so tham xét xir (ngay 24/5/2022) la da hét han
hop dong, nhung Toa 4n cip so thim xi budc Cong ty phai bdi thudng 02 thang tién
lwvong dé chdm dat hop dong lao dong 1a khong phu hop. Dé nghi Hoi dong xét xur
chap nhan mot phan yéu cau khang cdo ctua Cong ty, sira mot phan ban an so tham vé
phan nay.

Sau khi nghién ctru cac tai liéu, ching cur c6 trong hd so vu 4an, ¥ kién trinh bay
cua cac bén duong sy, ludt su va quan diém cua dai dién Vién kiém sat nhan dan tinh
Binh Duong vé viéc giai quyét vu 4n;

NHAN PINH CUA TOA AN:

[1] Vvé quan h¢ phap luat tranh chap va thim quyén giai quyét: Pay 1a vu an lao
dong ve viec “Tranh chap vé don phwong cham dirt hop dong lao déng”, thudc tham
quyén giai quyet ciia Toa an nhan dan thi xa T, tinh Binh Duong theo quy dinh tai
khoan 1 Diéu 32, diém c khoan 1 Diéu 35, diém a khoan 1 Diéu 39 cua B luat T6
tung dan su.

[2] V& phéap luat ap dung: quan hé lao dong dugc thuc hién vao thoi diém Bo luat
Lao dong nam 2012 c6 hi€u lyc nén Toa an cép so tham ap dung B luat nay lam can
ctr giai quyét 1a phu hop.

[3] Xét don khang céo cua bi don Cong ty TNHH X (goi tat 1a Cong ty) duogc
thye hién trong thoi han luat dinh va nguoi khang cao da thyc hién xong nghia vu ndp
tién tam Gng an phi phiic tham nén hop 18.

[4] Xét ndi dung vu an va yéu cau khang céo ctia Cong ty, nhan thay: qua trinh
giai quyét vu 4n, Cong ty thira nhan dng H vao lam viéc tai Cong ty tu ngay 15/9/2020
dén ngay 11/12/2020; cong viéc la cong nhan t6 cat, bd phan san xuat san pham dém
mut ciia Cong ty, mirc luong co ban thang dau lam viéc 1a 4.420.000 dong, phu cip
chuyén can 800.000 dong, phu cip nha ¢ 200.000 dong, phu cip xing xe 200.000
déng. Sau 01 thang lam viéc, mic luong co ban thay doi ting 1én 4.729.000
dong/thang. Theo quy dinh ctia Cong ty, thoi gian thir viée 12 03 thang, gitra Cong ty
v6i ong H khong ky hop dong thtr viéc va chua ky hop dong lao dong. Ngay
11/12/2020, 6ng H di hat thudc 14 nhung khong bao céo cho ngudi quan 1y theo quy
dinh nén bi nhic nhé, xtr phat 200.000 dong thi xay ra tranh cai v6i nguoi quan 1y nén
Cong ty cho 6ng H nghi viéc. Can cit quy dinh tai khoan 2 Piéu 92 cta Bo luat T
tung dan sy thi ddy duoc xem 13 “nhitng tinh tiét, sw kién khong phdi chirg minh”,

[5] Theo quy dinh tai Diéu 27 ctua Bo luit Lao dong nim 2012 quy dinh: “Thoi
gian thir viéc can cik vao tinh chdt va mirc dé phirc tap ciia céng viéc nhwng chi dwoc
thir viée 01 lan i véi mét cong viéc va bao dam cac diéu kién sau day:

1. Khong qué 60 ngay doi vdi céng viéc c6 chire danh nghé can trinh dé chuyén
mén, kj thudt tir cao dang tré lén;

2. Khong qua 30 ngay doi véi cong viéc co chirc danh nghé can trinh dé chuyén
mén ky thudt trung cdp nghé, trung cap chuyén nghiép, cong nhdn ky thudt, nhdan vién
nghiép vu.

Nhu vay, theo quy dinh tai khoan 2 Diéu nay thi 6ng Hung 1a cong nhan to cat
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(cong nhan ky thuat) nén thoi gian thir viée la khong qua 30 ngay. Viée nguoi dai dién
hop phép ciia Cong ty cho rang Cong ty quy dinh thoi gian thu viéc 03 thang la trai
quy dinh phép luat tai khoan 2 Diéu 27 cia Bo lut Lao dong nam 2012.

[6] Theo quy dinh tai khoan 1 Diéu 29 cta B luit Lao dong nam 2012 thi “Khi
viéc lam thir dat yéu cau thi nguoi su dung lao dong phai giao két hop dong lao dong
voi nguoi lao dong”. Sau khi két thuc thoi gian thir viée, mic du Cong ty khong ky két
hop dong lao dong voi ong Nguyén Thanh H, nhung 6 ong H van tlep tuc lam vié¢c tai
Cong ty cho dén ngay 11/12/2020. Do d6, can cit An 1& sb 20/2018/AL ngay
17/10/2018, duoc cong bd theo Quyét dinh sé 269/QD-CA ngay 06/11/2018 cua
Chénh 4n Tda 4n nhan dan tdi cao, c6 cin ¢t xac dinh giira Cong ty voi 6ng H di xéac
1ap quan hé hop dong lao dong ké tir ngdy 15/10/2020 theo loai hop dong lao dong Xxac
dinh thoi han 01 ndm. Véan dé nay phu hop voi thoa thuan cua Cong ty voi ong H vé
mirc lvong co ban, cu thé: Thang dau 1am viéc 1a 4.420.000 ddng/thang (twong tng
v6i thoi gian thir viée 30 ngay); sau 01 thang 1am viéc, muc luong co ban thay ddi ting
1én 4.729.000 ddng/thang. Viéc 6ng H cho rang: Cong ty c6 ky hop dong lao d()ng
khong xac dinh thoi han voi 6ng H, nhung Cong ty khong thira nhén, ong H khong cd
chtng ctr dé chitng minh nén khong c6 cin ctr dé xem xét.

[7] Xét viéc Cong ty cham dut hop dong lao dong v6i ong Hung, nhan thay:
Cong ty cho rang trong thoi gian thir viée, 6ng H di hat thude 1a khong théng bao cho
ngudi quan 1y biét nén bi nhéc nho, xir phat 200.000 dong va xay ra tranh cai. Ong
Hung c6 nguyén vong mudn nghi viéc nén Cong ty cho ong H nghi tor ngay
12/12/2020, nhung Cong ty khong bao cho 6ng H biét trude it nhat 30 ngay 1a vi pham
quy dinh tai diém b khoan 2 Diéu 38 cua Bo lut Lao dong nam 2012. Do do, Toa an
cap so tham xéac dinh Cong ty don phwong cham dut hop dong lao dong trai phap luat
vol ong Hung, budc Cong ty c6 trach nhiém tra tién lwvong nhiing ngay 6ng Hung
khong dugc lam viée ké tir ngdy 12/12/2020 dén khi két thac hop dong (ngay
14/10/2021), cong véi 02 thang luong theo hop dong, truy dong bao hiém xi hoi, bao
hiém y té cho ong H ké tir ngdy 15/10/2020 cho dén khi két thuc hop dong va bdi
thudng do vi pham thoi han bao trude theo mirc luong co ban 4.729.000 déng/thang Ia
dung quy dinh tai khoan 1, khoan 5 Piéu 42 cta Bo luat Lao dong nim 2012; Piéu 19,
khoan 2 Piéu 21, khoan 5 Diéu 23 cta Luat Bao hiém xa hoi. Vé khoan tién phu cip
chuyén can 800.000 dong, phu cap nha ¢ 200.000 dong va phu cap xing xe 200. 000
ddng 13 nhitng khoan ong H dugc lanh khi tham gia lao dong; viéc ong H yéu cau
Cong ty phai boi thuong cac khoan nay 1a khong c¢6 cin ci. Tuy nhién, tién luong
nhirng ngay 6ng H khong duoc lam viée ké tir ngay 12/12/2020 dén ngay 14/10/2021
1a 10 thang 02 ngay, Toa an cap so thAm “lam tron la 10 thang” 1a khong phu hop,
lam anh huong dén quyén va loi ich hop phép cua ngudi lao dong, nhung do 6ng H
khong c6 don khang cao nén Toa an cip phic tham khong xem xét.

[8] Xét viéc ong H yéu cau Cong ty phai nhan ong H tro lai 1am viéc, nhan thay:
theo nhu phén tich tai muc [6] thi Cong ty xac 1ap quan hé hop ddng lao dong vé6i dng
Hung c6 thoi han 01 nam, ké tir ngay 15/10/2020 dén ngay 14/10/2021. Ngay
30/11/2021, 6ng H nop don khoi kién va tinh dén ngay xét xir so tham (ngay
24/5/2022) 1a da hét thoi han cta hop dong lao dong nén viéc 6ng H khoi kién yéu cau
Cong ty phai nhan 6ng H tr¢ lai lam viéc; truong hop Cong ty khong nhan dng Hung
tro lai 1am viéc thi phai boi thudng thém 04 thang tién luong theo hop dong lao dong
v6i b tién 23.796.000 ddng dé két thuc hop dong 1a khong co can cir. Do d6, Toa an
cip so thim budc Cong ty phai bdi thudng cho dng H 02 thang luong dé cham dat hop
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dong theo quy dinh tai khoan 3 Diéu 42 ciia B9 luat Lao dong nam 2012 1a khong phu
hop.

[9] Theo nhu phan tich tai myc [7] thi Cong ty phai c6 trach nhiém thanh toan
cho 6ng Hung cac khoan, gom: tién luong nhimg ngay khong dugc lam viée 1a 10
thang x 4.729.000 dong/thang = 47.290.000 ddng; 02 thang lwong theo hop dong lao
dong 1a 9.458.000 dong; 30 ngay luong do vi pham thoi gian bao trude 1a 4.729.000
ddng. Toéng cong: 61.477.000 dong.

[10] V& van dé truy dong bao hiém: Toa an cap so tham “Bugc Cong ty TNHH X
phdi déng cdc khodn bdo hiém xd héi bdt budc va trich tir tién lwong cua ong Nguyén
Thanh Hung duoc boi thirong néu trén doi véi phan éng Nguyén Thanh H phdi déng
dé dong cdc khoan bdo hiém xa héi bat budc cho ong Nguyén Thanh H theo quy dinh
ciia phdp ludt, theo mirc lwong co ban 4.729.000 dong/thang”’, nhung khong ghi 1d
truy dong tir thoi gian nao dén thoi gian nao 1a khong thi hanh dugc.

[11] Tt nhiing phén tich va 1ap luén néu trén, Toa an cap phuc tham chap nhan
mot phan yéu cau khang cao cua bi don Cong ty Trach nhiém htru han X, stra mot
phan Ban 4n sd 06/2022/LD-ST ngay 24/5/2022 cua Toa an nhan dan thi xa T theo
nhu da nhan dinh tai muc [8], [10] néu trén va an phi lao dong so tham.

[12] Vé an phi lao dong phuc tham: do Toa an cap phiic tham sira mot phan ban
an so tham nén Cong ty khong phai chiu.

Vi cac lé trén,
QUYET PINH:

Cin cir khoan 2 Diéu 148, khoan 2 Diéu 308 va DPiéu 313 cta Bo luat T tung
dan sy; diém a khoan 1 Piéu 12, Piéu 26, khoan 2 Piéu 29 Nghi quyét sd
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi khoa 14 quy
dinh vé mrc thu, mién, gidm, thu, ndp, quan ly va st dung an phi, 1€ phi Toa an.

1. Chip nhan mot phan yéu cau khang céo cta bi don Cong ty Trach nhiém hitu
han X, stra mot phan Ban an s0 06/2022/LD-ST ngay 24/5/2022 cta Toa an nhan dan
thi xa T, tinh Binh Duong nhu sau:

Cin ct Piéu 22, khoan 2 Diéu 27, khoan 1 Piéu 29, diém b khoan 2 Diéu 38; céc
Diéu 41, 42 va 90 cta B luat Lao dong nim 2012; Piéu 19, khoan 2 va khoan 5 Piéu
21, Piéu 23 cua Luat Bao hiém xa hoi nam 2014; Piéu 21 Nghi dinh s6 05/2015/ND-
CP ngay 12/01/2015 ciia Chinh phu va An 1é sé 20/2018/AL ngay 17/10/2018, duoc
cong bd theo Quyét dinh sb 269/QD-CA ngay 06/11/2018 ciia Chanh 4n Tda 4n nhan
dan tdi cao.

1.1. Chap nhan mét phan yéu cau khai kién cta nguyén don 6ng Nguyén Thanh
H doi véi bi don Cong ty Trach nhiém hiru han X vé viéc “tranh chap don phuong
cham dut hop dong lao dong ™.

Tuyén bd hanh vi don phuong cham dit hop dong lao dong ciia Cong ty Trach
nhiém hiru han X do6i véi 6ng Nguyén Thanh H la trai phap luéat.

Budc Cong ty Trach qhiém hitu han X phai co6 trach nhiém boi thuong cho ong
Nguyen Thanh H tong so tién 61.477.000 (S&u muoi mot triéu bon tram bay muoi bay
nghin) dong.
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Ké tir ngay ngudi duge thi hanh an c6 don yéu cau thi hanh an, néu nguoi phai
thi hanh an cham thi hanh an thi con phai tra 1ai theo quy dinh tai Dieu 357 va khoan 2
bicu 468 cua B0 luat Dan sy nam 2015 cho dén khi thi hanh 4n xong.

Budc Cong ty Trach nhiém hitu han X phai truy dong cac khoan bao hiém xa hoi
bat budc va duge trich tir tién lwong ctia 6ng Nguyén Thanh H dugc bdi thuong néu
trén ddi v6i phan cia 6ng Nguyén Thanh H phai dong, dé dong cac khoan bao hiém xi
hoi bit budc cho ong Nguyén Thanh H theo quy dinh cua phap luat ké tir ngay
15/10/2020 dén ngay 14/10/2021 véi mirc lwong co ban 4.729.000 déng/thang tai Co
quan bao hiém x4 hoi thi x3 T. Viéc dong bao hiém xa hoi Cong ty phai thuc hién ngay
sau khi ban an c6 hi¢u lyc phap luat.

1.2. An phi lao dong so tham:
Ong Nguyén Thanh H dugc mién theo quy dinh.

Cong ty Trach nhiém hitu han X phai chiu 1.844.000 (Mot triéu tam trim bdn
muoi bon nghin) dong.

2. Vé an phi lao dong phuc tham: Cong ty Trach nhiém hitu han X khong phai
chiju. Hoan tra cho Cong ty Trach nhiém hitu han X sé tién 300.000 (ba tram nghin)
dong tam ung an phi phuc tham da ndp theo Bién lai thu tam Ung an phi, 1é phi Toa 4n
s6 AA/2021/0005982 ngay 21/6/2022 cta Chi cuc Thi hanh an dan su thi xa T.

Trwong hop ban dn dwoc thi hanh theo quy dinh tai Piéu 2 cua Ludt Thi hanh dn
dan sie thi ngueoi dwoc thi hanh an déan sw, nguoi phdi thi hanh dn ddn sy ¢ quyén théa
thudn thi hanh én, quyén yéu cau thi hanh dn, tw nguyén thi hanh dn hodc cuéng ché thi
hanh an theo quy dinh tai cdc Piéu 6, TVva 9 cia Ludt Thi hanh én dan sw; thoi hiéu thi
hanh an dwoc thuc hién theo quy dinh tai Pieu 30 ciia Ludt Thi hanh an dén su.

3. Ban an phiic tham c¢6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong: THAM PHAN - CHU TQA PHIEN TOA
- TAND thi xa T;

- Chi cuc THADS thi xa T,

- Cac dugng su;
- Luu: T6 HCTP, Toa LD, HSVA.

Nguyén Pic Cuong



