TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO PA NANG Poc lap - Tu do - Hanh phic

Ban an s6: 124/2023/DS-PT

Ngay: 07/9/2023

V/v: “Tranh chap hop dong
thi cong sira chita nha o

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO PA NANG

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Thdm phan - Chii toa phién toa: Ong Tran Hoai Son

Cdc Tham phan: Ong Vil Viét Diing

Ba Mai Vuong Thao
- Thu ky phién toa: Ong Lé Van V§ - Thu ky, Toa 4n nhan déan thanh ph6 Pa
Nang.
- Dgi di¢gn Vién Kiém sdt nhan dén thanh pho Pa Nang tham gia phién toa:
Ong Lé Anh Pha - Kiém sat vién.

Ngay 07 thang 9 nam 2023, tai tru s¢ Toa an nhan déan thanh ph6 Pa Ning xét
xu phic thdm cong khai vu én thy Iy so 88/2023/TLPT-DS ngay 03/8/2023, v¢
viéc “Tranh chap hop dong thi cong sia chita nha o

Do Bin 4n dan sy so tham so 68/2023/DS-ST ngay 22/6/2023 cua Toa an
nhan dan quan Cam L¢, thanh pho Ba Nang b1 khéng céo.

Theo Quyét dinh dua vu an ra xét xtr phuc tham s6 157/2023/QDPT-DS ngay
25/8/2023 gitra cac duong su:

1. Nguyén don: Ong Nguyén An Hoang B, sinh nam: 1978~. Pia chi: SO
K241/33 duong T, phuong An Khé, quan Thanh Khé, thanh pho Pa Nang (C6 mat).

2. Bi don: Ong Tran Van H, sinh ndm: 1984. Dia chi: S6 K536/01 duong T,
phuong Hoa Phéat, quan Cam Lé, thanh pho Pa Nang (C6 mat).

3. Nguwoi gidm dinh: Ong Pham Sy Minh T - Chae vu: Giam dbc Cong ty
TNHI~{ Giam dinh Chuyén Viét. Pia chi: S6 121 duong N, quan Hai Chau, thanh pho
ba Nang (CO mat).

4. Nguoi khang cdo: Nguyén don 6ng Nguyén An Hoang P va bi don 6ng
Tran Van H.



NOQI DUNG VU AN:
Theo Bdn dn dan su so tham néi dung vu an nhu sau:

* Trong don khéi kién dé ngay 21/02/2022, ngay 04/5/2022 va ngdy
19/5/2022, don xin riit mét phan néi dung khéi kién dé ngay 25/11/2022, qué trinh
gidi quyét vu an va tai phién toa nguyén don éng Nguyén An Hodng D trinh bay:

Trong khoang thoi gian tir ngdy 22/6/2021 dén ngay 05/7/2021, 6ng c6 thoa
thuan voi ong Tran Vin H vé viéc thuc hién stra chita cai tao nha, 1am méi mai va
tang tum ddi voi ngdi nha 3 ting cta Ong tai thira dat sb 403, to ban d6 s6 23 dija chi
K241/33 dudng T, phudng An Khé, quan Thanh Khé, thanh phé Pa Ning. Vi 1a chd
ban bé nén gitta cac 6ng khong 1ap hop dong vé viéc stra chita xdy dung, ma chi
nhan file mém bao gia xdy dung ctia 6ng H giri qua Zalo ca nhan ctia dng (tén Zalo
“Hoang D)”, s6 dién thoai 0967232040 va thoa thuin miéng vé nodi dung cong viéc
stra chita, sau nhiéu l1an trao doi, béo gia thi theo ban bao gia cong trinh ong H giri
cho ong ngay 05/7/2021 thi cac cong viéc stra chita nha ma ong H s€ thyc hién nhu

sau.

STT| Tén cong viéc PVT | Khéi |Pongiadi| Thanhtién | Chichd
lugng | bao gom
VAT

1 |GCLD xa go, ton, | m? 30 |2.000.000 |60.000.000 | Nhan cong
do bé tong, can vira + vat tu
lat gach, thao ton (viét tit NC
cti, GC cot thép +VT)

2 GpLD van khudn, | m? 6 2.800.000 |16.800.000 | Nhan cong
do bé téng, xay trat + vat tu
tuong, Op gach
men, thép san

3 |Chéng thim san| m? 39 |160.000 |6.240.000 | Nhan cong
mai, tum mai, vé + vat tu
sinh

4 | Thay ctra 11‘1;1 nhém | m? 1 1.850.000 | 1.850.000 Nhan coéng
xingfa cua so + vat tu

5 | Thay cira di phong | m? 1 |1.950.000 |1.950.000 |Nhan cbng
ngu, cua v¢ sinh + vat tu
nhém xingfa

5 | Thay ctra di 4 céanh, m? 1 2.000.000 | 2.000.000 Nhan cong
cua vé ‘ sinh nhom + vat tu
xingfa tang 1




5 | Son ngoai nha + xtr| m 85.000 85.000 NC + VT
ly nut son jotun (Khoi luong
jotaplast lan 2 nudc do thuc té
ngoai nha thi cong)

6 | Son ngoai nha + x| m? 55.000 55.000 NC + VT
Iy nut son jotun (Khoi lu:qng
jotaplast lan 2 nudc do thuc té
trong nha thi cong)

7 | Lat gach men tang | m? NC + VT
1,2,3 (Khoi 1u<_mg

do thuc té
thi cong)
Vat tu gach men m? 185.000 185.000 VT
Puc gach men, vita| m? 100.000 | 100.000  |NC
va van chuyén di
(san va tuong
Cén vita nén m? 85.000 85.000 NC + VT
Nhan cong lat gach | m? 130.000 130.000 NC
men nén

8 |Lat gach men v¢ m? NC + VT

sinh tang 2 (Khoi luqng
do thuc té
thi cong)

Vit tu gach men m? 160.000 | 160.000 VT

Duc gach men, vita| m? 150.000 150.000 NC

va van chuyén di

san am, tuong

Can vita nén m’ 85.000 85.000 NC +VT

Nhan cong lat gach | m? 130.000 | 130.000 NC

men nén, tuong

9 |Lan can sat mai,| m? 750.000 | 750.000 NC + VT
cau thang (Khoi lugng

do thuc té
thi cong)

10 | Cau thang sat céi 4.000.000 |4.000.000 |NC+VT




11 |Poéng la phong| m? 1 145.000 145.000 NC + VT

nhua (Khéi lugng
do thuc té
thi cong)
12 | Thao may diéu hoa, | Ccéi 2 2.000.000 | 4.000.000 NC + VT
lap lai vi tri méi,
phu kién

13 | Bon cdu, lavabo, hé¢ | B 1 |4.800.000 |4.800.000 |NC+VT
thong ong dién tang

mai
14 | M4y bom ting ap céi 1 |5.200.000 |5.200.000 |[NC+VT
15 | &p ton ngoai nha m? 1 |60.000 60.000 NC  (Khdi
luong  do
thuc té thi
cong)
16 | Phan co khi Tinh thuc té
17 | Lbp xp va 6p ton| m? Tinh thyc té
tuong ngoai nha
18 | May diéu hoa cai Tinh thyc té

Hai bén khong thoéa thuan vé thoi gian va tién do thuc hién viéc stra chita va
khong c6 ban vé& thiét ké thi cong. Ong chi dwa ban vé kich thude so bo ctia ngdi nha
cho 6ng H, 6ng khong cung cip dic tinh k¥ thuat cua vat lidu, ching loai vat liéu,
cac thong s6 cau kién nhu mac bé tong, cot va san, tiét dién cot bé tong, bé day san
bé tong cot thép, bé day tuong xay gach, duong kinh va khoang cach c6t thép, chleu
day va khoang cach xa gd thép kém theo ban vé kich thudc so bo. Nhitng ¥ tuéng vé
viéc sira chita cuia ong duoc 6ng H gop ¥ va thong nhét sira chita theo gop ¥ cua dng
Hung khi thi cong thuc té, vé chit luong thi cong sita chita thi 6ng H phai chiu trach
nhiém.

Qua trinh thi cong stra chira thi 6ng H khong thyc hién cdc hang muc: Son
ngoai nha + xur ly nirit son Jotun jotaplast lan 2 nudc ngoai nha va khong thi cong
phan bon cau, lavabo. Ngay 12/7/2021, 6ng H bat dau tién hanh stra chita nha, dén
ngay 17/7/2021 thi tam dung viéc thi cong do thuc hién gidn cach xa hoi. Ngay
26/7/2021 thi cong lai dén ngay 31/7/2021 thi tam ding viéc thi cong do thuc hién
gidn cach xa hoi. Ngay 27/9/2021 tiép tuc thi cong trd lai. Tir ngdy 29/10/2021 dén
ngay 30/10/2021, 6ng thay viéc thi cong chi do 01 thg va 01 nguoi phu lam viéc nén
khoéng hiéu qua va anh hudng dén cac cong viée tiép theo, khong kip tién do, nhung
ong H khong hop tac, budc 6ng yéu cau 6ng H dimg viéc sira chita va 6ng thué
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ngudi khac tiép tuc stra chira. Sau khi 02 bén trao di ong ddng ¥ cho 6ng H tiép tuc
sira chita nhung 6ng H khong nhan phan son. Trong qué trinh thuc hién viéc sua
chita thi 6ng di tam Gng cho ong H sb tién 160.000.000 dong. Dén cudi thang
11/2021 thi viéc thi cong stra chita cua 6ng H chua két thac do ton tai cac hu hong
chua dugc stra chita khic phuc va thay thé nhu:

- Thay thé toan bd cira nhom Xingfa do qua mong lam nudc thim thau qua
kinh cuong luc va thanh nhom gay nude chday vao nha lam hu hong va bong tréc son
trong nha. Ctra nhom Xingfa nay trudc day 6ng va ong H da thong nhat 1ap dit cta
nhém Xingfa nhap khau.

- Vé ctra nhom Xingfa: Cira chinh: 01 bd 4 canh, ctra ban cong: 1 b 2 canh
va 4 bd ctra s, ctra di vao cac phong: 3 bo, ctra toilet: 2 bd. Vao thoi diém thoa
thuan thi 6ng chi thoa thuan chon mau va mau kinh con lai vé chit lugng Ong tin
tudng nén giao cho 6ng H.

- Chdng thAm san méi lam nudc thim qua san nén tham tudng va thim qua
chan tuong do thi cong va chéng tham khong dung tiéu chuan xay dung. Thay thé
gach men trang tri san mai do trong trong qua trinh thi cong khong bao vé lam hu
hong, gi sét bam dinh khong dat yéu cau thim my va gach bong rdp lam thdm nudc
mua xudng san.

- Gach 6p khong dung k¥ thuat.

- Thay thé bon tiéu nam do 6ng khong ddng ¥ mau tiéu nam qua to, 6ng Hung
ctr lap dat va cho rang trén thi truong khong co loai nhé hon.

- Chong tham san vé sinh tang 3 (trudc khi sira chita, satn WC nay khong bi
tham). Hién tai bi thAm xudng san va lam hu hong son phong vé sinh tang 2 do 1at
gach men ha cdt nén 1am hu hong éng nude va chéng thadm khong ding k¥ thuat.

Ngay 16/11/2021, ong H giri file quyét toan qua Zalo nhimg viéc sua chira
chua xong. Ngay 23/1 1/2021 ong Hung gui bang thanh toan tlen 254.743.881 dong.
Tir ngay 23/11/2021 dén ngay 30/11/2021, 6ng H lién tuc yéu cau ong tra tién trong
khi cong viéc stra chita nha chua hoan thi¢n. Ngay 30/11/2021, 6ng guri lai bang
thanh todn stra chira nha yéu cau chinh stra lai dé 6ng thanh toan cho phu hop véi
nhimg coéng viéc thyuc té so voi bao gia va cac cong viéc khac khong co trong bao
gia, cac cong viéc da tinh trong cong viéc khac. Trua ngay 30/11/2021, 6ng H gui lai
ong bang thanh toan la 256.543.881 dong, tuy nhién ong co trur 8.343.881 dong la
t1en ong tra cho thg vé 1am hd tro cho ong H, tién son cau thang, son ngoi, nén so
tién thanh toan 1a 248.200.000 dong. Do 6ng H giy sirc ép nén ngay 01/12/2021 ong
van tra cho ong H sO tién con lai 1a 88.200.000 dong dé tra tién cho thg, con cong
viéc quyét toan sau khi stra chira xong s€ tinh lai theo thuc té cong viéc va loai vat
liu twong tng roi quyet todn va ong dua Ong H xem anh 6ng chup tuong bi thim
nudc do nudce tham thau qua thanh nhom cua sO tang 3 lam uot tudng, san mai va
sain WC tang 3 chong thidm khong ky, ong yéu cau 6ng H tiép tuc sura chita khac
phuc, 6ng H dong ¥ stra chita. Ngay 04/01/2022, thg dén stra ctra tAng 2 va cac vi tri
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ctra khac khong stra triét dé 1am nudce van thim vao va cc cira md ra rat cimg, ong
c6 goi dién va nhén tin cho 6ng H yéu cau stra chira. Ngay 09/01/2022, 6ng H va tho
dén kiém tra sira may bom nudc va éng hoi khi nao stra dirt diém cac hu hong thi
6ng Hung khong 1am. Tir ngay 10/01/2022, ong H khong tiép tuc thyc hién sira chita
va bao hanh nhu cam két.

Vé gia tri quyét toan stra chita ong c6 ¥ kién nhu sau:

- Bang quyét toan ngay 30/11/2021 dinh kém ban trinh bay y kién ngay
30/5/2021 c6 dau hiéu gia mao nham gay khé khin cho Toda an trong qua trinh xem
Xét, xac minh, thu thap cac chimg ct trong qua trinh giai quyét vu an.

- Qua trinh ong H gui Bang quyét toan cho ong tir ngay 16/11/2021 dén ngay
30/11/2021 nhu sau:

+ Ngay 16/11/2021, éng H giri 6ng Bang quyét toan lan the 1 gia tri
254.743.881 d6ng nhung nhing viéc stra chira chua xong, 6ng chi nhic ong H kiém
tra cong viée co gi thiéu thi dua vao thanh toan.

+ Ngay 23/11/2021, sau khi bo sung cac gia tri cong viéc con thiéu (HO ca
bang kinh 1.800.000 ddong), 6ng H giri 6ng Bang quyét toan lan thir 2 gia tri
256.543.881 dong.

+ Sang ngay 30/11/2021, 6ng gt ong H Bang quyét toan gia tri 256.543.881
dong co chi thich tai cot ghi chu yéu céu 6ng H tinh lai. Lac 09 gio 15 phut ngay
30/11/2021, 6ng nhan 6ng H xem lai cac muc dd duge cha thich trong bang quyét
toan ong da giri. Ong H tra 101 “Em xem r6i”. Luc 11 gid 17 phat ngay 30/11/2021,
ong H gui ong Bang quyét toan lan thtr 3 gia tri 254.993.881 dong kém theo giai
thich cac cong viéc tuong ung vo1 don gia thanh toan tai cdt ndi dung cong viéc
(giai thich tai sao khong cé trong vi bang) Khoang 14 gi¢ ngay 30/11/2021, ong
Hung dan theo mot nguoi tho lap ctra dén nha ong, ong H dén giy sirc ¢p yéu cau
o6ng thanh toan tién dé tra cho tho lap ctra. Trude tinh hinh d6 dng so mat long ban
bé, mat trat tw va mat uy tin voi moi nguoi xung quanh, danh bo moi viée cing 6ng
H tinh lai.

+ Ong tai Bang quyet toan lan thu 3 cta ong H xuong may tinh c4 nhan cua
ong va cung ong H kiém tra va sira truc tiép trén file quyét toan nay. Gia tri quyet
toan lan 3 glam 1.550.000 déng so v6i Bang quyet toan lan the 2 do éng H cit
1.100.000 d6ng muc 32 phan dién nude dung bon nude (tir cong viée lap dat Van 49
dén Réc co) va dua vao chi phi myc 16 May bom ting ap va nhin cong bat bon
nudc mai, khong phi hop don gia ¢d dinh may bom ting ap tai muc 14 bao gia ngay
05/7/2021. Cét 450.000 dong phan lip dit may hat phong vé sinh tang 2.

+ Sau khi trao doi cach tinh cua 6ng H, hai bén théng nhat trir tién cac cong
viéc khong hop 1y 8.350.935 dong, gia tri tam thanh toan sau cung 248.192.946
d6ng, sau khi hoan tat viéc stra nha rdi tinh gia tri quyét toan theo thuc té.



Nhu vay, cac cong viéc duoc trir va gia tri thanh toén sau cung la 248.192.‘946
dong, cu thé nhu sau: Gia tri quyét toan lan 2 ngay 23/11/2021 1a 256.543.881 dong,
trir 8.350.935 dong, gdbm céac cong viéc:

- Céc cbng viéc tai quyét toan 1an 3: 1.100.000 dong.

- Cat phan lap dat may hat phong vé sinh ting 2 tai quyét toan lan 3: 450.000
dong.

- Thay d6i don gia son trong nha + xur 1y nirt son Jotun jotaplast 1in 2 nuéc
trong nha tur 55.000 dong thanh 40.000 dong: 760 935 dong.

- Thay dbi don gi4 bon cau, lavabo, hé thong dng dién ting mai (myc 15 Bao
gia ngay 05/7/2021) tir 4.800.000 dong thanh 3.000.000 dong: 1.800.000 dong.

- Trtr cong nhat trat lai canh cura s0, ctra di tﬁng 1,2,3: 240.000 déng.

- Trir lai phin chua son cau thang, stra thach cao, lip ngdi bén ngoai:
3.000.000 dong.

- Trir tién cong tho dua vé hd trg: 1.000.000 dong.

Péi voi viée thi cong stra chita nha thi 6ng di thanh toan xong cho ong H.

Dbi véi cac cong viéc 6ng H trinh bay phat sinh 1a: Thi céng khu thép tang
mai thudc phan co khi trong bang bao gia ngay 05/7/2021; dap pha van chuyen khu
bép cii, thi cong lai toan bd bép méi bao gom d6 danh bép, op lat da bép, p gach
trén bép; thi cong _gach chan tudng cau thang, son lai tay vin cau thang cil, thao bo
khung thép mat tién, thao ctra sat cii, trat lai canh ctra, gia cong bé c4, hut ham cau,
gia cong ké bé bon nude, thang 1én mai, trat lai tuong trong va ngoai nha: thi 6ng H
c6 thuc hién tuy nhién day khong phai 1a cong viéc phat sinh vi trong bdo gia ngay
05/7/2021 khong xac dinh gia tri nén khong xac dinh cong viéc phat sinh. Trong qua
trinh thi cong th1 cac cong viéc: Op gach men 1én go sat nha s6 K241/229 duong
Truong Chinh; &p t& ton mai sat nha K241/233 duong Truong Chinh: ong cé thué
them 2 tho 1am trong 1 budi chiéu ngay 30/10/2021 va ong H biét, dong ¥. Kh1 2 tho
6p gach men 18n go sat nha bén canh xong thi sau d6 bj thdm nén 6ng yéu cau 6ng H
xtr Iy lai. Hién tai, vi tri ndy va cac vi tri khac van bi tham.

Viéc sira chita chua xong, chua thanh 1y hop dong dé nghi ong H tiép tuc bodi
thuong thiét hai cac cong viéc gay ra.

Pbi v6i ndi dung chong tham san vé sinh tang 3 thi qua trinh giai quyét vu an,
tai don xin rat mot phan ndi1 dung khai kién dé ngay 25/11/2022 va tai phién toa ong
rut yéu cau nay.

Ong D yéu cau 6ng H xuat hoa don gia tri gia tang (vi 6ng Hung thyc hién
dich vu thi cong xay du’ng va chi phi sira chita bao gébm thué VAT) dé 6ng hoan
thanh nghia vu vé thué voi Nha nudc.

Vi vdy, 6ng yéu cau Toa an giai quyét: Budc ong Tran Vian H phai boi
thuong va hoan tra lai cho dng tong so tién la 208.000.000 dong, trong d6 cu thé
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gom:

+ Boi thuong thiét hai v6i sb tién 110.000.000 dong do viéc thi cong sira
chita cia 6ng H chua két thuc do ton tai cac hu hong chwa dugc stra chita khéc
phuc va thay thé bao gom Thay thé toan bo ctra nhom Xingfa, chéng tham san
mai, san tang tum, thay thé gach men ting mai, ting tum, bon tiéu nam, xt 1y céc
vét nut tai vi tri lién két gitta tuong gach va bé tong, xu ly mang tuong to trat
bang cat xdy lam mat thAm my va khong dam bao ky thudt gdy thdm va nut
tuong.

+ Hoan tra sb tién 98.000.000 ddng. Vi tai thoi diém xay dung cong trinh, gia
xay dung tai thoi diém bao gia 13 150.200.000 ddng. Tuy nhién, ong H tinh gia tri
stra chita toan bd ngdi nha cia 6ng 1a 248.200.000 déng, vuot nhidu 1an so véi gia tri
xay dung tai thoi diém bao gia.

Dbi vi két qua ciia Béo cao giam dinh thi 6ng c6 ¥ kién nhu sau:

- Vé cira nhom Xingfa trong va ngoai nha: Dé nghi 6ng Tran Van H thay méi
tat ca cac ctra nhom Xingfa trong va ngoai nha. Ong H c6 trach nhiém chi tra chi phi
lap dat va gia tri cac bo cira duoc thay méi tai thoi diém thay thé cura.

- Khong dong ¥ vé du toan xéac dinh gia tri sira chita tai thoi diém bdo gia
ngay 05/7/2021 vi 6ng khong tra cac khoan chi phi gian tiép; Thué gia tri gia ting
10% va cac khoan phi khac. Pé nghi Cong ty Chuyén Viét phan tich lai cac don gia
trong du toan vi don gia vat liéu va don gia tron goi khong phu hop thuc té.

Tai phién toa hom nay, nguyén don dé nghi Hoi dong xét xr xem xét chap
nhan toan bd yéu cau kh(n klen cua ong: Budc ong Tran Van H phai b01 thu’orng va
hoan tra lai cho 6ng tong sb tién 14 208.000.000 dong. Pdi vai sd tién éng da
thanh toan cho 6ng H chi 12 tién tam tng.

* Tai don trinh bay dé ngay 30/5/2022, ngay 24/02/2023, qud trinh gidi quyét
vu dn va tai phién toa, bi don éng Tran Van Hung trinh bay:

Ngay 23/6/2021, 6ng Nguyen An Hoang D c6 goi dién cho ong ndi bdo gla
stra chira va thi cong cai tao tang tum nha ¢ cta ong P tai thira dat s6 403, to ban dd
s6 23 tai K241/33 duong T, phuong An Khé, quan Thanh Khé, thanh phd Pa Nang.
Sau d0, hai bén khong c6 ky két hop dong gi ma giira 6ng va ong D dong ¥ bao gia
ma ong gi ngay 05/7/2021 tir Zalo cua ong (tén 1a H Tran, sd dién thoai
0905645204) qua Zalo cua 6ng P (tén Zalo “Hoang D”, s6 dién thoai 0967232040).
Ong théng nhat vé ndi dung 6ng B trinh bay vé viéc théa thuan thi cong sira chita
nha cho ong D, cic cong viéc dugce thuc hién theo ban bao gia cong trinh 6ng gui
cho ong D ngay 05/7/2021.

Qua trinh thi cong stra chita, 6ng D khong cung cip ban vé thiét ké thi cong
va gidy phép xay dung cho 6ng. Qua trinh thi cong sta chira ong khong thuc hién
hang muc: Son ngoai nha + xtr ly nit son Jotun jotaplast lan 2 nudc ngoai nha va
khéng thi cong phan bon cau, lavabo. Trong qua trinh thi cong sira chita cong trinh,
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do tinh hinh dich bénh Covid nén tién do thi cong kéo dai do viéc gian cach xa hoi
kéo dai. Sau khi hét dich bénh, 6ng da cho cong nhén trién khai thi cong lai nhiing
cong viéc con lai. Tuy nhién, trong qua trinh thi cong 6ng D tu v goi thg khac vao
thi cong nhiing cong viéc ong dang thi cong 16 dd ma khong thong béo lai cho ong
nhu: Xay g va 6p gach go ting tum. Hai bén c6 ndi qua néi lai, nén da thdng nhat
v6i ong D 1a ong lam nhitng cong viée con 16 dd: gdm mdy céi té chdng tham va thi
cong xong chdt khéi luong thanh toén, con cac cong viéc con lai: son mat tién, xr Iy
nat mat tién, xir Iy nit trong nha, 1ip ngdi ovan mat tién thi ong D tu goi to doi khac
vao lam. Ngay 31/10/2021, éng B cho thg son xir Iy nat mit tién. Sau khi thi cong
xong nhitng cong viéc ma 6ng lam thi ngay 30/11/2021 6ng da giri hd so quyét toan
cho ong D, theo do téng gia tri thuc hién viéc thi cong stra chita 1a 250.192.946
dong, ong P dd tam Gng trude cho ong tong cong sé tién 160.000.000 dong, con lai
90.192.946 d6ng. Vao ngay 01/12/2021 thi éng D c6 thanh toan cho 6ng sb tién
85.192.946 ddng, tuy nhién, 6ng chi lay lam tron 1a 85.000.000 dong. Ngoai cac
cong viéc theo bao gia ngay 05/7/2021 thi con phat sinh cac cong viéc sau: Thi cong
khu theép tAng mai, dap pha van chuyen khu bép cii, thi cong lai toan bd bép mai bao
gdm d6 danh bép, 6p 1at da bép, bp gach trén bép; thi cong gach chin tuong cau
thang, son lai tay vin cau thang cfi, thdo bo khung thép mat tién, thao cura st cii, trat
lai canh cura, gia cong bé ca, hit ham cau, gia cong ké bé bdn nudc, thang 1én mai,
trat lai tuong trong va ngoai nha. Tat ca cong viéc 6ng déu thi cong xong va da gui
quyet toan qua Zalo cho 6ng D vao ngay 30/11/2021, tong sO tlen la 250.192.946
dong. Tuy nhién, ong b da trur 5.000.000 dong, bao gom tién son cau thang 1én tum
1.000.000 dong, hd tro tho son 1.000.000 dong, lop ngoéi 6 vang 1.000.000 dong,
son lai phan tudng da son va thay tran thach cao 2.000.000 dong. Do d6, tong tién
quyét toan 1a 245.192.946 dong, 6ng da nhan day du tién thi cong stra chita nha cta
ong D. Tong s6 tién thanh toan ong D trinh bay 1a 248.200.000 dong 1a khong dung.

Dbi véi yéu cau khoi kién ciia nguyén don thi 6ng khong dong v, cu thé:

- V& bdi thuong thiét hai véi sd tién 110.000.000 dong: Tat ca cong viée
ong thyc hién déu bao gia va 1am xong theo dau cong viéc méi tam tng va thanh
toan tién (khoi luong thyuc té thi cong va don gia khong thay doi) theo bao gia
ngay 05/7/2021. V& viéc bao hanh thi khi sira nha 6ng P nang tang tum khong
giao cho Ong ban v& phé duyét, tit ca cong viéc ong thyc hién 1a lam theo ¥y cua
ong B. Cin cir vao Piéu 79 Luat Xay dung yéu cau thiét ké xay dung muc 7b ho gia
dinh tir thiét ké nha ¢ riéng 1é co tong dién tich san 250m* hodc duéi 3 ting hoic
chiéu cao tﬁng dudi 12m phai chiu trach nhi€m trude phap luat vé trach nhiém chat
luong thiét ké, d6i voi cong trinh nha dng B stra chita cao hon 12m cy thé 13m theo
quy dinh luat xay dung thi ong D thué don vi thiét ké chiu trach nhiém chét luong
thiét ké truoc phép luat nhu’ng ong D tu minh chi nha thau lam nén 6ng P chiu trach
nhiém vé chat lwong va sy cb xay ra.

Vé ctra nhém Xingfa: Ctra chinh: 01 b0 4 cénh, ctra ban cong: 1 b 2 canh va
4 b cua so, cua di vao cac phong: 3 bg, ctra toilet: 2 bd: déu 1a nhap khau. Toan bo
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ctra nhom Xingfa déu 1a theo diing v6i bao gia mau hinh anh 6ng D gui qua Zalo.
Bon tiéu nam ong lap dit xong mai thanh toan. Chéng tham san mai va tum lam
theo theo bdo gia mdi thanh toan. Thi cong gach men, ting mai, ting 1,2,3 thi
cong dung vat tu theo hinh 6ng P chon mau thi cong xong mai thanh toan. Xir ly
nit trong va ngoai nha, son trong va ngoai nha 6ng ban giao lai cho 6ng B. Cong
vi¢c do sau khi cai nhau 6ng khong thi cong va thanh toan 6ng P da tru ra.

- V& hoan tra sb tién 98.000.000 ddng: 1a khong cé co so vi don gia khong
thay ddi theo béo gia ngay 05/7/2021, ban quyét toan 1a do khdi luong do thyc té va
phat sinh nhiéu, cy thé: 1at gach op ting 1,2,3 dp lat gach vé sinh chi bao gia 1m?,
chua c6 khéi lugng thuc té, khi thi cong s¢€ tinh cu thé khéi lugng.

Tat ca cac cong viée thi cong stra chita 6ng déu 1am theo yéu ciu ctia 6ng D
va cac hang muc cong viéc phat sinh 1a theo y kién chi dao cua 6ng D, khong c6 ban
vé thiet ke.

Trong qua trinh thi cong thi cac cong viéc: Op gach men 1én go khe gitra 2
nha nha 6ng D va s6 K241/229 duong T; 6p té ton mai sat nha K241/233 duong T:
ong D c6 thué thém 2 thg lam trong 1 bu01 chiéu ngay 30/10/2021. Do nudc bi thim
gifra cac khe glu’a 02 nha 6ng B yéu cau 6ng xu 1y lai va 6ng da cho tho xur 1y lai
trude khi quyét toan. Ngoai ra, 6ng P thué tho son lop ngdi ovan ciia so.

Pbi v6i cira nhom Xingfa thi 6ng khong lam hop dong, nén khong co bao
hanh.

Ngay 30/11/2022, 6ng c¢6 nhan tin qua Zalo qua dng P 2 bang quyét toan, 01
bang vao buoi sang va 6ng da thu hoi vi s¢g nham lan va 01 bang quyét toan giri vao
lac 11 gio 17 ngay 30/11/2021 véi so tién quyét toan 1a 250.192.946 dong.

Pbi voi muc hit ham cau, op ton twong vao nha thi ong P nhd ong goi to doi
t61 lam va ong D nod1 ong thanh toan tién va co gi s€ ghi trong quyét toan dé thanh
toan cho toi.

Pbi v6i két qua ciia Béo céo giam dinh thi 6ng c6 ¥ kién nhu sau: Két qua
giam dinh khong chinh xéc, cu thé: Cong tac gidm dinh khong dam bao, may moc
thiét bi so sai, vé du toan gia tri cho toan bd cong viéc thi cong stra chira nha khong
day du, don gid ap dung khong dang.

* Vi ngi dung néu trén tai Ban dn dan sy so 68/2023/DS-ST ngay 22/6/2023
cua Toa an nhdn dan quan Cam Lé, thanh pho Da Nang da xur va quyét dinh:

Can ctr: - cac Piéu 26, 35, 39, 147, 157, 161, 227, 228, 230, 271, 272 va 273
Bo luat To tung dan su; cac Biéu 116, 117, 401 cua B luat Dan su; Diéu 85 Luat
Nha ¢; Khoan 4 bi¢u 26 Nghi quyét 326/2016/UBTVQH ngay 30/12/2016 cua Uy
ban Thuong vu Quoc Hdi vé murc thu, mién giam, thu, ndp, quan ly va st dung an
phi va 1€ phi Toa an

Tuyén xu:
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1. Chip nhian mot phan yéu cau khai kién cia ong Nguyén An Hoang D dbi
vo1 6ng Tran Van H vé vi¢c tranh chap hop dong thi cong stra chita nha 6.

2. Budc ong Tran Van H phai bdi thuong chi phi khic phuc cac cau kién bi
t6n that khi thi cong sira chita nha ¢ tai dia chi K241/33 duong T, phuong An Khe,

quan Thanh Khé, thanh phd Pa Ning cho éng Nguyén An Hoang D sb tién 1a
20.254.786 dong.

Ké tir ngay ban an c6 hiéu lyc phap luat (d6i voi trudng hop co quan thi hanh
an c6 quyén chu dong ra quyét dinh thi hanh an) hodc ké tir ngdy c6 don yéu cau thi
hanh 4n ctia nguoi duoc thi hanh an (d6i v6i khoan tién phai tra cho ngudi dugc thi
hanh) cho dén khi thi hanh 4n xong, hang thang bén phai thi hanh 4n con phai chiu
khoan tién 131 d6i voi sd tién cham tra tuong Gmg voi thoi gian cham tra theo muc 13
suat quy dinh tai Piéu 357 Bo luat Dan su.

3. Khong chap nhan mot phan yéu cau khoi kién cua 6ng Nguyen An Hoang

b d6i véi yéu cau vé s6 tién hoan tra 98.000.000 ddng va sb tién boi thuong
89.745.214 ddng, tong cong 1a 187.745.214 dong.

4. V& an phi dan sy so tham:

- Ong Tran Van H phai chiu 1.012.739 ddng an phi dan su so tham.

- Ong Nguyén An Hoang P phai chiju an phi dan sy so thim 1a 9.387.261
dong nhung dugc khau trir vao 5.200.000 dong tién tam tng &n phi da ndp theo bién
lai thu tam Ung an phi, 1€ phi Toa an s6 0001881 ngay 19/5/2022 ctua Chi cuc thi
hanh an dan sy quan Cam L¢, thanh pho Pa Nang. Ong Nguyén An Hoang P con
phéai ndp 4.187.261 dong an phi dan su so tham

5. V& chi phi t6 tung: Ong Nguyén An Hoang P va ong Tran Van H mdi
nguoi phai chiu 50% chi phi xem xét, tham dinh tai ché 1a 1.000.000 dong va 50%
chi phi giam dinh 1a 20.100.000 dong. Do 6ng Nguyén An Hoang P da ndp tam ting
chi phi xem xét, thadm dinh tai cho 2.000.000 dong va tam tng chi phi giam dinh
40.200.000 dong nén budc ong Tran Vian H cé nghia vu hoan tra cho Nguyén An
Hoang P so6 tién 21.100.000 dong. Ong Nguyén An Hoang P da nop du chi phi to
tung.

Ngoai ra, ban an so thAm con tuyén vé quyén khang céo va nghia vy thi hanh
an.

* Sau khi xét xir so' tham, trong han ludt dinh ngdy 03/7/2023 dng Nguyén An
Hoang Dao va ngay 27/6/2023 éng Tran Van Hung kh&ng Cao bdn dan ddn sy so
tham nhuw sau:

+ Ong Nguyén An Hoang P khang céo dé nghi sira ban an so tham, chap nhan
yéu cau khoi kién cua 6ng. Budce ong Tran Van H phai bdi thuong va hoan tra lai

cho 6ng s6 tlel} 208.000.000 dopg,‘ bao gdm tién t?01 thuong thiét hai hu hong 1a
110.000.000 dong va hoan tra so tién 98.000.000 dong.
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DPong thoi d& nghi xem xet lai Bao cao giam dinh s& 14/TA/22CV ngay
26/12/2022 theo dung quy dinh vé giam dinh tu phap trong hoat dong xay dung nhu:
Giam dinh chit luong; xac dinh lai gia tri sua chita tai thoi diém ngay 05/7/2021
dung chung loai vat liéu thuc té, ding quy dinh va huéng din cua B Xay dung; xac
dinh lai gia tri stra chita, bdi thuong khic phuc cac hu hong thuc té dung quy dinh va
hudng dan ciua Bo Xay dung.

+ Ong Tran Van H khéng cao dé nghi stra ban &n dan su so tham vé viée
quyét dinh cua ban an da tuyén budc ong phai bdi thudng chi phi khéc phuc cc cau
kién bi ton that khi thi cong stra chita nha ¢ tai dia chi K241/33 duong T, phuong
An Khé, quan Thanh Khé, thanh phd Da Néng cho 6ng Nguyén An Hoang D sb tién
1a 20.254.786 ddng, ciing nhu budc éng phai chiu an phi dan su 1a 1.012.739 dong
va chi phi t tung 14 21.100.000 dong.

Pong thoi dé nghi xem xét lai két qua giam dinh ctua Béo c4o giam dinh s
14/TA/22CV ngay 26/12/2022 1a chua chinh xac, cu thé: Cong tac giam dinh khong
dam bao, may moc thiét bi so sai, vé du toan gia tri cho toan bd cong viéc thi cong
sira chita nha khong day du, don gia ap dung khong dung.

* Tai phién toa phiic tham, dai dién Vién kiém sat thanh phé Pa Nang phdat
biéu vé viéc gidi quyét vu dn nhw sau:

+ V& tha tuc tb tung: Viéc tuan theo phap luat ctua Tham phan, Ho1 déng x&t
xtr, Thu ky phién toa va clia ngudi tham gia t6 tung trong qua trinh giai quyét vu an
& giai doan phuc tham 1a dam bao cac quy dinh cia B luat T tung dan su.

+ V& quan diém giai quyét: Can cr vao khoan 1 Diéu 308 cta B luat T tung
dan sy, khong chap nhan khang cao ctia 6ng Nguyén An Hoang P va 6ng Tran Vin
H. Giit nguyén Ban an dan su s6 68/2023/DS-ST ngay 22/6/2023 ctia Toa an nhan
dan quan Cam L¢, thanh phd Pa Ning.

NHAN PINH CUA TOA AN:

Sau khi nghién civu cdc tai lidu, chig cik ¢é trong hé so vu dn dwoc tham tra
tai phién toa va can cir vao két qua tranh ludn tai phién toa; sau khi dai dién Vién
Kiém sdt phat biéu y kién, Hoi dong xét xir nhdn dinh:

[1] Qua trinh giai quyét vu an, 6ng Nguyén An Hoang P va ong Tran Vian H
déu thira nhan giita cac bén khong co ky két hop dong thi cong stra chita nha ¢ cua
ong D tai thira dat s6 403. to ban do sb 23, dia chi K241/33 dudng T, phuong An
Khé, quan Thanh Khé, thanh phé Pa Ning nhung c6 thong nhit cac ndi dung sau:

Vao ngay 23/6/2021, 6ng D c6 goi dién cho 6ng H bao gia sira chira va thi
cong cai tao tang tum nha & cla ong D tai dia chi trén. Theo Bang béo gia ngay
05/7/2021 duoc 6ng Hung giri tin nhan qua Zalo tir ciia 6ng (O tén 1a H Tran, s6
dién thoai 0905645204) qua Zalo cua 6ng P (tén Zalo “Hoang D”, s6 dién thoai:
0967232040), cu thé:
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STT| Téncongviéc |DVT|Khoi | Dongiadd | Thanhtién |  Chich
lugng | bao gom
VAT
1 |GCLD=xagd,ton,d6 | m? | 30 |2.000.000 |60.000.000 | Nhan cong +
bé tong, can vira lat vat tu
gach, thao ton ci, (viét tit NC +
GC cot thép VT)
2 |GCLD van khudn, | m? 6 |2.800.000 16.800.000 | Nhan cong +
do bé tong, xay trat vat tu
tuong, Op gach men,
thép san
3 |Chéng thdm san| m? | 39 |160.000 6.240.000 | Nhan cong +
mai, tum mai, V€ vat tu
sinh
4 | Thay cua lua nhom m? 1 |1.850.000 1.850.000 | Nhan cong +
xingfa ctra s6 vat tu
5 | Thay cia di phong| m? 1 |1.950.000 1.950.000 | Nhan céng +
ngu, cua v¢ sinh vat tu
nhom xingfa
5 | Thay ctra di 4 canh, | m? 1 |2.000.000 2.000.000 | Nhan cong +
cta v€ sinh nhom vat tu
xingfa tang 1
5 | Son ngoai nha + xir| m? 1 [85.000 85.000 NC + VT
ly nat son jotun (Khéi  lugng
jotaplast 1dn 2 nudc do thyc té thi
ngoai nha cong)
6 | Son ngoai nha + xtir | m? 1 |55.000 55.000 NC + VT
ly nat son jotun (Khéi  lugng
jotaplast lan 2 nudc do thyc té thi
trong nha cong)
7 |Lat gach men ting | m? NC + VT
1,2,3 (Khoi  luong
do thuc té thi
cong)

Vit tu gach men m? 1 |185.000 185.000 VT

Puc gach men, vita| m? 1 |100.000 100.000 |NC

va van chuyén di
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(san va tuong

Cén vita nén m? 85.000 85.000 NC + VT
Nhén cong lat gach m? 130.000 130.000 NC
men nén
8 |Lat gach men vé m? NC + VT
sinh tang 2 (Khoi lu:()‘ng
do thuc té thi
cong)
Vit tu gach men m? 160.000 160.000 | VT
Puc gach men, vita| m? 150.000 150.000 NC
va van chuyén di san
am, tuong
Cén vita nén m? 85.000 85.000 NC +VT
Nhan cong lat gach | m? 130.000 130.000 NC
men nén, tuong
9 |Lan can sat mai, ciu | m? 750.000 750.000 |NC + VT
thang (Khoi  lugng
do thuc té thi
cong)
10 | Cau thang sat cai 4.000.000 | 4.000.000 |Nc+VT
11 | Pong la phong nhuya | m? 145.000 145000 |NC + VT
(Khoi Iu:(,)‘ng
do thuc té thi
cong)
12 | Thao may diéu hoa, | Céi 2.000.000 | 4.000.000 |NC+VT
lap lai vi tri mdi,
phu kién
13 | Bon cdu, lavabo, h¢ | BO 4.800.000 | 4.800.000 |NC+VT
thong Ong dién tang
mai
14 | May bom ting ap cai 5.200.000 |5.200.000 |NC + VT
15 | &p t6n ngoai nha m? 60.000 60.000 NC  (Khéi
luong do thuc
te thi cong)
16 | Phan co khi Tinh thuc té
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17 |Lép x6p va op ton| m Tinh thuc té
tuong ngoai nha

18 | May diéu hoa cai Tinh thuc té

Hai bén khong thoa thuan vé thoi gian, tién d6 thuc hién viéc stra chira va
khong c6 ban vé thiét ké thi cong. Qua trinh thi cong stra chita thi 6ng Hung khong
thuc hién cac hang muc: Son ngoai nha + xi 1y nit son Jotun jotaplast lan 2 nudce
ngoai nha (muc 5 bao gid ngay 05/7/2021) va khong thi cong phan bon cau, lavabo.
Qua trinh thye hién thi cong sira chita nha 6, 6ng H déa tam ung so6 tién 160.000.000
ddng. Sang ngay 01/12/2021, 6ng P da thanh todn xong tién sira chita con lai cho
6ng H. Day 1a cac tinh tiét khong phai chirmg minh duoc quy dinh tai Didu 92 Bo
luat T4 tung dén su.

[2] Giira 6ng D va 6ng H khéng ky két hop dong thi cong stra chita nha &
bang vin ban ma chi théa thuan qua Zalo. Ong H 13 c4 nhan khong dang ky hanh
nghé xdy dung theo quy dinh cta Luat Xay dung. Qua trinh giai quyét vu an, céc
bén thong nhat cac hang muc cong viéc va gia theo béo gia ngay 05/7/2021, éng H
d3 tam ung sb tién 160.000.000 dong va thira nhan ngay 01/12/2021 éng Pao da
thanh toan xong toan bd sd tién con lai cta viée thi cong xay dung stra chita cho 6ng
H. Viéc thoa thuan thi cong stra chira nha ¢ gitra 6ng P va 6ng H 1a hoan toan tu
nguyén, viéc thi cong stra chita nha ¢ da dugc quyét todn xong nén cin ctr cac Piéu
116, 117, 401 BO luat dan su, HO1 déng x€t xir xac dinh ndi1 dung thoa thuan cac
hang muyc thi cong xay dung stra chita nha ¢ tai dia chi K241/33 duong Truong
Chinh, phuong An Khé, quan Thanh Khé dugc xac nhan qua Zalo theo bao gia ngay
05/7/2021 ¢6 ndi dung cong viéc tai muc [1.1] gitra ong b va ong H 1a ¢6 hiéu luc
dugc phap luat cong nhan va can ctr dé Toa an giai quyét tranh chép.

[3] Xét khang cdo ctia ong Nguyén An Hoang D thi thay:

[3.1] Xét yéu cau khoi kién ctia 6ng D vé yéu cau khoi kién budc 6ng Tran
Vin H phai hoan tra s6 tién 98.000.000 dong, vi 6ng cho rang tai thoi diém xay
dung cong trinh, gia xay dung tai thoi diém bao gia 13 150.200.000 dong. Tuy nhién,
6ng H tinh gia tri sira chita toan bo ngdi nha cua ong la 248.200.000 dong, vuot
nhiéu 1an so véi gia tri xay dung tai thoi diém bao gia, thi Hoi dong xét xir xét thay:

[3.1.1] Theo ndi dung bao gia ngay 05/7/2021 khong thé hién tong gid trj ca
cac cong viéc thi cong stra chita nha & cta 6ng D do c6 mdt s6 hang muc cong viéce
tai cAc muc 6,7,8,9,11,15,16,17,18 cta bao gia ngay 05/7/2021 chua tinh khéi luong
cu thé. Hon nira can cr vao ndi dung tin nhan Zalo giita 6ng D Va ong H trong Vi
bang s6 495/2022/VB-TPLTT ngay 09/9/2022 cuia ong P cung cép (goi tat 1a Vi
bang s6 495) va Vi bang s6 592/2022/VB-TPLTT ngay 28/10/2022 cua 6ng H cung
cap (goi tat 1a Vi bang sb 592) duoc 1ap tai Vin phong Thira phat lai Trong Tin
khong c6 ndi dung thé hién su thong nhat giita cac bén vé gia tri thoi diém bao gia 1a
150.200.000 ddng, cu thé: Tai trang 5, 6 ctia Vi bang s6 495 va tai trang 6 cta Vi
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bang sd 592 déu c6 nodi dung: Ong P nhin tin vao lic 10 gid 12 phat ngay
27/6/2021: “Tinh tong hét khodang 150 triéu khong?” va vao lic 10 gio 20 phat ngay
2716/2021: “Véi lai tinh toan bo khodn hét mdy dé blnh tién nghe”, 6ng H nhin tin
vao lic 10 gio 21 phit ngay 27/6/2021: “Tinh hét do m* twong méi biét de a”. Nhu
viy, c6 can clr xac dinh giira 6ng D va 6ng H khong co6 thong nhit cu thé tong gia tri
thi cong stra chita nha & 6ng D.

[3.1.2] Theo Béo céo giam dinh s6 14/TA/22CV ngay 26/12/2022 ciua Cong
ty TNHH Giam dinh Chuyén Viét (goi tit Bo céo giam dinh s6 14) thé hién gid tri
stra chita cong trinh tai thoi diém bao gia (thang 7/2021) theo hang muc cong viéc
thi cong stra chita nha & ma hai bén théng nhét tai bao gia ngay 05/7/2021 ciing nhu
cac khéi luong ma ong H dua ra tai bang quyét toan, con don gia lap theo dinh murc
ctia nha vé 1ap du toan xay dung co ban 13 212.920.436 dong.

[3.1.3] Tai ndi dung tai liéu “Quyét toan nha anh dao” (bang cudi cling) ngay
30/11/2021 kém theo Vi bang bang sd 495 (trang 113) thé hién: Gi4 tri tong cong la
248.192.946 dong, gom tam tng: 160.000.000 dong va tién con lai: 88.192.946
d6ng. Tai ndi dung tai liéu Quyét toan nha anh dao” (bang cudi cung) ngay
30/11/2021 kem theo Vi bang bang s6 592 (trang 105) thé hién: Gia tri tong cong 1a
250.192.946 dong gdm tam tng: 160.000.000 déng va tién con lai: 90.192.946
dong.

Qua trinh giai quyét vu 4n, 6ng D trinh bay gia tri quyét toan 1a 248.192.946
dong, tam tng 160.000.000 dong. Budi sang ngay 01/12/2021, tai quan ca phé
Diing, dia ch1 K223/3 duong T, thanh phé Pa Nang, 6ng giao truc tiép cho 6ng H
tién mat, sb tién con lai 1a 88.200.000 dong, khong c6 ai lam ching, chi c6 ong va
6ng H. Ong H trinh bay gia tri quyét toan 1a 245.192.946 dong, tam ung
160.000.000 déng va nhan tién mat truc tiép tir 6ng D sb tién 85.000.000 dong,
khong c6 ai 1am chtng, chi c6 6ng va ong P va 6ng khong dém, vé nha ong dém lai
13 85.000.000 dong.

[3.1.4] Nhu vdy, c6 cin clr xac dinh 6ng D va 6ng H déu khong cung cip
duoc tai liéu chimg minh cho so tién quyét toan gia tri thi cong stra chita nha ¢ cua
6ng D ma hai ong trinh bay. Tuy nhién, 6ng D va 6ng H déu thdng nhat sau khi 6ng
H gui bang quyét toan, ong b da Xem va tru di cac chi phi khéc thi 6 ong H da dong v
nén ngay 01/12/2021, ong D da tat toan du tién. Viéc ong P cho rang sb tién ong
dua cho ong H chi 1a tién tam tng 1a khong hop 1y vi theo 6ng P cac bén thong nhat
gia tri stra chita nha ¢ cua 6ng D la 150.200.000 ddéng nhung 6 ong lai tam ng trudc
cho 6 ong H s tién 160.000. 000 dong va tiép tuc thanh toan thém tién sau khi co bang
quyét toan. Do d6, Toa an cdp so thim da xac dinh 6ng D da thanh toan tién xong
viéc thi cong stra chita nha cho 6ng H 14 ¢6 cin c, nén khong chap nhan yéu ciu
ctia 6ng P vé viéc budc ong H hoan tra lai s6 tién 98.000.000 dong 1a phu hop.

[3.2] Xét yéu cau khoi kién cia 6ng D vé yéu cau khoi kién budc 6ng Tran
Vin H phai boi thuong thiét hai voi sé tién 110.000.000 dong do viée thi cong stra
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chita nha ¢ cua 6ng H chua két thuc do tdn tai cic hu hong chua duge sira chita
khac phuc va thay thé bao gom Thay thé toan b cira nhom Xingfa, chong tham
san mal san tang tum, thay thé gach men ting mai, ting tum, bon tiéu nam, xir 1y
cac vét nut tai vi tri lién két giita tuong gach va bé tong, xir 1y mang tuong to trat
bing cat xdy 1am mat thAm m¥ va khong dam bao k¥ thuat gay thim va nut tudong
thi Hoi dong xét xir xét thay:

[3.2.1] Theo khoan 1 Piéu 85 Luat nha & quy dinh: “T6 chiic, cd nhan thi
cong xay dung nha o phai bao hanh nha o theo quy dinh cua phap luat vé xdy dung;
16 chitc, ca nhdn cung ing thiét bi nha ¢ phai bao hanh thiét bi theo thoi han do nha
san xudt quy dinh” va diém b khoan 2 Diéu 85 Luat nha ¢ quy dinh: “Nha & dwoc
bdo hanh ké tir khi hoan thanh viéc xdy dung va nghiém thu dwa vao sit dung voi
thoi han nhu sau: b) Déi véi nha & riéng 1é thi téi thiéu la 24 thang”’. Mic du, giira
6ng H va ong D khi thoa thudn 1a thi cong x4y dung vé sira chita nha & va khéng co
thoa thuan cu thé vé bao hanh, nhung viéc thi cong stra chita nha ¢ phai tuan thi cac
quy dinh trong Luat nha & va khi thi cong xong dng H van phai chiu trach nhiém bao
hanh.

[3.2.2] Theo Bao cao giam dinh s 14 thé hién cic nguyén nhan gay ton that
cho can nha toa lac tai dia chi K241/33 duong T, phuong An Khé, quan Thanh Khé
ma Ong H thuc hién thi cong xay dung la do: Ldi thi cong khong dam bao ky thuat
dan dén chat lugng Xuong cap nhu dp lat gach, lap dat cac pano cua, chong dam
khong dat din dén tham 6 twong. Do ban than két cau bi co ngdt va khong dong bo
clia cac két cau, viéc cay va xdy thém tum mai trén c¢6 bon nudc giy vong san sinh
ra cac ung luc lam nit ran bé mat twong tum, tudng bon hoa. Qué trinh xay dyng
chu dau tu va nha thau khong co giao két bang hop dong, ban vé& thi cong va cac
giao két k¥ thuat chit ché bang van ban. Chu nha c6 phan chil quan, thiéu sy kiém
tra truc cac cong viéc ma nha thau thi cong xong nhung khong dat van dé thi cong
tiép ma khong c6 1ap bién ban canh bao.

Nhu vay, Hoi dong xét xir xac dinh ca ong B va 6ng H déu ¢ 16i ngang nhau
dan dén viéc thi cong khong dam bao chat luong. Do d6, Toa an cép so tham da
budc 6ng B va 6ng H mdi nguoi phai chiu % gia tri khac phuc theo Béo cdo giam
dinh s6 14TA/22CV ngay 26/12/2022 14 ¢ can cir. Theo d6, Hoi dong xét xir chap
nhan mot phan yéu cau khoi kién ciia 6ng B, budc 6ng H phai boi thuong chi phi
khic phuc cac cdu kién bi ton that do viéc thi cong stra chita nha & tai dia chi
K241/33 duong T h, phudng An Khé, quan Thanh Khé cho 6ng B véi s6 tién 1a % x
40.509.592 ddng = 20.254.786 dong. Khong chap nhan mot phan yéu cau khai kién
ctia 6ng D ddi véi sb tién bodi thuong 12 89.745.214 dong.

[4] Xét khang cAo ctia 6ng Tran Van Hung thi thay:

[4.1] Dbi véi khoan tién boi thudng chi phi khic phuc cac cau kién bi ton that
do viéc thi cong stra chita nha ¢ tai dia chi K241/33 duong T, phuong An Khé, quan
Thanh Khé ma Toa an cip so tham da quyét dinh tuyén budc 6ng phai bdi thudong

17



cho dng B véi sb tién 20.254.786 déng Nhu d4 nhan dinh tai muc [3.2.2], Hoi dong
Xet xur chap nhan mot phan yéu cau khoi kién ong D, bude 6ng H phai boi thuong
chi phi khic phuc cac ciu kién bi ton that do viéc thi cong sira chita nha & tai dia ch1
K241/33 duong T, phuong An Khé, quan Thanh Khé cho ong Pao véi sd tién
20.254.786 ddng. Do d6, Hoi ddng xét xir khong chdp nhan khang cdo ndy cta ong
H.

[4.2] Déi v6i khoan tién an phi dan su so thim: Do Hoi dong xét xir chip
nhin mot phan yéu cau khai kién cua 6ng Nguyén An Hoang D va budc éng Tran
Vin H phai bdi thuong chi phi khic phuc cac cau kién bi ton that do viéc thi cong
stra chira nha ¢ tai dia chi K241/33 duong T, phuong An Khé, quan Thanh Khé cho
6ng b vai s6 tién 13 20.254.786 nén can ct vao khoan 1 Diéu 147 Bo luat T tung dan
su, khoan 4 Diéu 26 ciia Nghi quyet sO 326/2016/UBTVQH14 ngay 30/12/2016 cua
Uy ban Thuong vu Quéc Hoi vé mirc thu, mién giam, thu, ndp, quan Iy va st dung
an phi va 1& phi Toa an thi 6ng H phai chiu an phi dan sy so tham 1a 5% x
20.254.786 = 1.012.739 dong.

[4.3] B6i véi chi phi t6 tung 14 21.100.000 ddng, bao gdm: Chi phi xem xét,
tham dinh tai chd 14 2.000.000 dong va chi phi giam dinh 1a 40.200.000 dong do ong
Nguyén An Hoang B da ndp tam tng. Do y&u cau cua éng D duoc chip nhan mot
phan nén 6ng P va 6ng Tran Van H mdi ngudi phai chiu 50% chi phi xem xét, tham
dinh tai chd va chi phi giam dinh theo quy dinh tai khoan 1 Piéu 157 va Piéu 161
Bo luat T tung dan su. Ong Hg c6 nghia vu hoan tra cho 6ng P sd tién la
21.100.000 dong.

[5] P6i véi ¥ kién cua 6ng Nguyén An Hoang D dé nghi xem xét lai B4o cao
giam dinh s6 14TA/22CV ngay 26/12/2022 theo ding quy dinh vé giam dinh tu
phap trong hoat dong xay dung. Ong H ciing dé nghi xem xét lai B0 céo giam dinh
s6 14TA/22CV ngay 26/12/2022 do Bao cao giam dinh chua chinh xac, cong tac
giam dinh khong dam bao, may moc thiét bi so sai, vé du toan gia tri cho toan bo
cong viéc thi cong sira chita nha khong day du, don gia ap dung khong ding thi Hoi
ddng xét xir xét thdy: Tai phién toa so thim va phuc tham, 6ng P va 6ng H déu
khong yéu cau giam dinh lai va chap nhan Cong ty TNHH Giam dinh Chuyén Viét
thuc hién viéc giam dinh theo cic ndi dung tai Quyét dinh trung cau giam dinh sb
15/2022/QD-TCGD ngay 09/11/2022 cia Toa 4n nhan dan quan Cam L&, thanh ph
Pa Ning. Mit khéc, ciing tai phién toa phac thAm 6ng Pham S§ Minh T dai dién
Cong ty TNHH Giam dinh Chuyén Viét xac dinh vé két qua cong vi¢c va két luan
giam dinh tai Béo cdo giam dinh s6 14TA/22CV ngdy 26/12/2022 1a dam bao cac
trinh tu, thu tuc theo ding quy dinh cua phap luat vé giam dinh tu phap trong linh
vuc xay dung. Nén Hoi dong xét xir xét thdy khdng can thiét phai giam dinh lai.

[6] Tir nhitng nhan dinh néu trén, can ctr vao khoan 1 Diéu 308 Bo luat TH
tung dan sy, Ho1 dong xét xir khong chap nhan khang cao cua ong Nguyén An
Hoang P va ong Tran Vian H. Giit nguyén Ban 4n dan sy sé 68/2023/DS-ST ngay
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22/6/2023 cua Toa an nhan dan quian Cam Lé, thanh phd Pa Ning theo nhu dé nghj
cua dai dién Vién kiém sat nhan dan thanh pho Pa Nang tai phién toa.

[7] V& 4n phi dan su so tham:

- Ong Trén Van H phai chju 4n phi dan sy so thdm 1a 5% x 20.254.786 =
1.012.739 dong.

- Qng Nguyén An Hoang D phai chiu an phi C‘Iéi v6i yéu cau khoi kién khong
dugc chap nhan 1a 5 % x 187.745.214 = 9.387.261 dong.

[8] An phi dan sy phic ‘thém: Do khong chdp nhan khang céo nén 6ng
Nguyén An Hoang D va 6ng Tran Vin H mdi nguoi phai chiu an phi dan sy phtc
tham la 300.000 dong. Ong P duogc khau trir vao so tién tam ung an phi da nop
300.000 dong tai bién lai thu s6 0000782 ng%ty 03/7/2023, 6ng H dugc khau trir vao
sO tién tam ung an phi da ndp 300.000 dong tai bién lai thu so6 0000777 ngay
03/7/2023 ctia Chi cuc Thi hanh 4n dan su quan Cam L&, thanh pho Pa Nang

[9] Vé chi phi t6 tung gdm: Chi phi xem xét, tham dinh tai chd 13 2.000.000
dong va chi phi giam dinh 1a 40.200. 000 d6ng do 6ng Nguyén An Hoang P da nop
tam Ung. Ong b va 6ng Tran Van H mdi ngudi phai chiu 50% chi phi xem xét, tham
dinh tai chg va chi phi gidm dinh theo quy dinh tai khoan 1 Piéu 157 va Dle}l 1§1
Bo luat TO tung dan sy nén ong H c6 nghia vu hoan tra cho ong D s0 tién
21.100.000 dong.

Vi cac lé trén,

QUYET PINH:

Can clr vao: - Khoan 1 Piéu 308 B luat T4 tung dan su;

Khong chap nhan don khang cdo ciia ong Nguyén An Hoang P va ong Tran
Van H;

Giit nguyén Ban 4n dan sy sb 68/2023/DS-ST ngay 22/6/2023 cia Toa an
nhan dan quan Cam L¢, thanh pho Pa Nang;

Cin cir vao: - cAc Dicu 26, 39, 147, 148, 157, 161 BO luat TO tung dan sw;
cac biéu 116, 117, 401 Bo luat Dan sy; Diéu 85 Luiat Nha &; Ngh1 quyét sb
326/2016/UBTVQH ngay 30/12/2016 cua Uy ban Thuong vu Qubc Hoi vé muc thu,
mién giam, thu, ndp, quan ly va str dung an phi va I¢ phi Toa an

Tuyén xur:

1. Chép nhan mot phan yéu cau khdi kién ctia ong Nguyén An Hoang B dbi
voi ong Tran Van H vé viéc “Tranh chap hgp dong thi cong stra chira nha 6.

2. Budc 6ng Tran Van H phai bdi thudng chi phi khic phuc cac cdu kién bi

ton that khi thi cong sira chita nha & tai dia chi K241/33 du:(mg T, phuong An Khe
quan Thanh Khé, thanh phé Pa Ning cho ong Nguyén An Hoang D sb tién la
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20.254.786 dong (Hai muoi triéu, hai trim nim muoi bon nghin, bay trim tdm muoi
sdu dong).

Ké tir ngay ban an c6 hiéu luc phap luat (d6i voi trudng hop co quan thi hanh
an c6 quyeén chu dong ra quyét dinh thi hanh &n) hoac ké tir ngay c¢6 don yéu cau thi
hanh an cua nguoi dugce thi hanh an (d61 véi khoan tién phai trd cho nguoi dugce thi
hanh) cho dén khi thi hanh 4n xong, hang thang bén phai thi hanh 4n con phai chiu
khodn tién 131 d6i vo1 sO tién cham trd twong Gmg véi thoi gian cham trd theo muec lai
suat quy dinh tai Biéu 357 B ludt Dan su.

3. Khong chap nhan mot phan yéu cau khoi kién cuia ong Nguyen An Hoang
b ddi véi yéu cau vé sd tién hoan tra 98.000.000 ddéng va sb tién boi thuong
89.745.214 d6ng, tong cong 1a 187.745.214 dong (Mot tim tam bay triéu, bay trim
bon muoi lam nghin, hai trdm muoi bon dong).

4. V& an phi dan sy so thim:

- Ong Tran Vian H phai chiu 4n phi dan su so tham 1a 1.012.739 dong (Mot
triéu, khdng tram muoi hai nghin, bay tram ba muoi chin dong).

- Ong Nguyén An Hoang D phai chiu an phi dan su so tham 1a 9.387.261
dong, nhung duoc khau trir vao sd tién tam “mg an phi da nop 5.200.000 dong tai
Bién lai thu tam tng 4n phi, 18 phi Toa an sb 0001881 ngay 19/5/2022 cua Chi cuc
thi hanh an dan sy quan Cam L¢, thanh pho Pa Nang. Ong P con phai nop ti€p so
tién 1a 4.187.261 dong (Bon tri¢u, mdt tram tdm muoi bay nghin, hai trdm sau muoi
mot dong).

5. An phi dan sy phiic tham:

- Ong Nguyén An Hoang D phai chju 4n phi dan su phuc tham la 300.000
dong (Ba trdm nghin dong) nhung dugc khau trtr vao so tién tam Umg an phi dan su
phtc tham da ndp 300.000 dong (Ba trdm nghin dong) tai bién lai thu s6 0000782
ngay 03/7/2023 cua Chi cuc Thi hanh an dan sy quan Cam L¢, thanh pho Da Nang.

- Ong Tran Van H phai chiu an phi dan su phac tham 1a 300.000 dong (Ba
tram nghin dong) nhung dugc khau trir vao so ti€én tam tng an phi dan sy phtc tham
da nop 300.000 dong (Ba tram nghin dong) tai bién lai thu so 0000777 ngay
03/7/2023 déu ciia Chi cyc Thi hanh 4n dan sy quan Cam L¢, thanh pho Pa Nang.

5.Vé chi phi t6 tung: Ong Tran Vian H ¢o nghia vu hoan tra cho ong Nguyen
An Hoang B vé chi phi xem xét, tham dinh tai chd va chi ph1 giam dinh véi so tién
1a21.100.000 dong (Hai muoi mét triéu, mot trim nghin dong).

6. Ban an phuc thdm c6 hiéu luc phap luat ké tir ngay tuyen an.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh dn dan sy thi nguoi dugc thi hanh 4n dan sy, nguoi phai thi hanh an dan su
cO quyén thoa thuan thi hanh, quyén yéu cau thi hanh &n, tu nguyén thi hanh an hoac
bi cudng ché thi hanh an theo quy dinh tai cac di€u 6, 7 va 9 Luat thi hanh an dan
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sw, thoi hiéu thi hanh 4n duogc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh &n
dan su./.

Noi nhin: TM. HQI PONG XET XU
- Cdc dwong su; Tham phan - Chii toa phién toa
- VKSND thanh phé Pa Nang;

- Cuc THA thanh phé Pa Néing;

- TAND qudn Cam Lé;

- Chi cuc THA qudn Cam Lé;

- H6 so vu an;

- T6 nghiép vu, Tran Hoai Son
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