TOA AN NH{&N DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Péc lap — Ty do — Hanh phic

Ban 4n s0: 265/2018/LD-PT
Ngay: 8/3/2018
V/v tranh chap vé tién thu nhdp tang thém .

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH
- Thanh phan Héi dong xét xir phiic thim gom co:

Thdm phdn - Chii toa phién toa: BaPhan ThxLieh

Cdc thdm phdn : Ong Bui Lién Minh
Ba Nguyén Thi Thoa
- Thu k§ phién toa : ong Lé Trong Luan, Thu ky Toa an nhan dan Thanh ph
Ho Chi Minh.

- Pai di¢n Vién kiém sdt nhdn dian Thanh phé Ho6 Chi Minh: Ong
Tran Hong Long - Kiekn sat vieh tham gia phién toa.

Ngay 08/3/2018 tantruwsz Toa~an nhah dah Thasrh phogHofChs Minh sog
131 Nam Ky Khéi Nghia, phuong Bén Thanh, Quan M xet xtr phuc thakn cohg
khai vuuan thudy sog96/2017/TLPT-LD ngay 16/11/2017 vef¥aranh chdp vé
tién thu nhdp tang thém” Do ban an lao dong so tham s 2062/2017/LD-ST
ngay 28/9/2017 cua Toa an nhah dah Quan 1, Thanh phé HO Chs Minh bx
khang cao.

Theo quyeg wnh w a vuuan ra xet x| sog977/2018/QWPT-LW ngaxy

07/3/2018 gil & cac w zng sl u

Nguyén don: ba Pinh Thi My T, sinh nam 1979

Tra tai: Buong T, Phuong A, Quan C, Thanh pho H6 Chi Minh.

Bi don: Trung tim Vin héa Quan M, Thanh phd Ho Chi Minh

Tru sé tai: Puong D, Phuong B , Quan M, Thanh phé H6 Chi Minh

Nguoi dai dién hop phap cua bi don: Ong Tran Mai V (xin ving mit)

Chtre vu: Pho Giam doc trung tam i ,

Theo Van ban uy quyén ngay 24/01/2018 6ng Nguyeén Tri D gidm doc
Trung tam Van héa Quan M ky.

NOI DUNG VU AN:

Theo don khoi kién dé ngay 03/9/2015, 101 khai trong qué trinh té tung
tai phién toa nguyén don ba Binh Thi My T trinh bay: Ba lam viéc tai Trung



tam Van hoa Quan M tir thang 4/2003 ¢ ky hop dong lao dong khong xac dinh
thoi han, nghiép vu chuyén moén 1a quan 1y van hoa, mirc luong theo hé sb 3.33.
Do di hoc 16p dao dién san khau hé chinh quy nén ngay 26/9/2014 ba 1am don
xin nghi viéc. Ngay 29/9/2014, Trung tAm ra quyét dinh s6 38/QD-TTVH chap
thuan cho ba nghi viéc tir ngay 01/10/2014 va sau d6 da tra cho ba trg cap. Nay
ba yéu cau Trung tdm tra cho ba 40% tién luong ting thém tir thang 01/2014
dén thang 9/2014 13 15.830.000 dong voi nhitng cin cir sau:

Trung tam 1a don vi sy nghi¢p c6 thu nén ngoai nhan luong co ban theo h¢
sO thi can bo nhan vién con nhan luong thu nhap tang thém hach toan tir nang
suét, hiéu qua lam viéc. Theo hang thang thi don vi chi trd 60%, 40% con lai
dugc nhan vao cubi ndm sau khi quyét toan cac khoan thu chi trong nim. Phan
thu nhép ting thém tir thang 01/2014 dén thang 9/2014 ba chua dugc Trung tim
chi tra 40% con lai

Viéc Trung tdm can ctt Quy udc thi dua, Quy ché chi tiéu ndi bo nam
2014 dé khong chap nhan yéu cau cia ba 1a khong dung quy dinh cta Bo luat
Lao dong, khong dam bao quyén loi chinh dang ctia nguoi lao dong, phan biét
d6i xur gifta nguoi ngoai bién ché va nguoi trong bién ché. Ngoai ra, ong Vil
Hong D va éng Tran Cong T 1a nhitng nguoi thude trudng hop nghi viée nhu ba
nhung ho van duoc huéng 40% luong ting thém con lai.

Bi don Trung tam Van hoa Quan M do ong Tran Mai V dai dién trinh
bay: Trung tdm 1a don vi sy nghiép tu chu vé tai chinh. Theo Nghi dinh
43/2006/ND-CP ngay 25/4/2006 cta Chinh phu, két qua tai chinh trong nim
cua Trung tam dugc str dung theo cac budc sau:

Budc 1: Trich 25% quy phat trién hoat dong su nghiép

Budc 2: Trich tiét kiém 10% chi thuong xuyén

Budc 3: Trich ngudn cai cach tién lwong 40% tir ngudn thu cua cac
don vi su nghiép

Budc 4: Tra thu nhap tang thém cho nguoi lao dong

Buéc 5: Trich 1ap quy khen thudng, quy phic loi, quy du phong 6n
dinh thu nhap.

Cin ¢t Quy udc thi dua va Quy ché chi tiéu noi bd nam 2014 cua don vi
va két qua tai chinh hang ndm Trung tAm tam tinh sd tién thu nhap ting thém dé
lam co s& tam tinh cho ngudi lao dong 60%/thang. Cudi nam, sau khi trang trai
cac khoan chi phi, ndp thué va cac khoan nop khac theo quy dinh, phan chénh
léch thu 16n hon chi thi thyc hién tir budc 1 dén budc 5. Bén bude 3, néu khong
con tién thi khong thé tra thu nhdp ting thém. Luc nay, Trung tdm phai thu hdi
lai s6 tién di tam tng cho ngudi lao dong. Do vay, trong Hoi nghi can bd vién
chtrc ndm 2014 toan thé cic bo vién chuc da thong nhat wu tién quyét toan tién
thu nhap ting thém cho ngudi lao dong tai thoi diém nghi viée .

Trudng hop cua ba T 1am viéc tai Trung tdm tir thang 4/2003 dén
thang 9/2014 theo hgp dong lao dong khong xac dinh thoi han, khi dong y
cho nghi viéc theo don xin nghi vi¢c cuia ba T ngay 26/9/2014 Trung tam da



quyét toan tién thu nhép ting thém, do vay Trung tim khong dong y véi yéu
cau khoi kién ctia ba T.

Trung tim xéc dinh trong truong hop ba T duogc huong 40% tién thu nhap
ting thém nhu nhitng trudng hop chuyén cong tac thi sé tién thu nhdp ting thém
ctia ba T duoc tra 1a 15.830.000 dong.

Tai ban an lao dong so tham s6 2062/LD-ST ngay 28/9/2017 cta Toa 4n
nhan dan Quan M da quyét dinh:

Cian cir khodn 1 Diéu 32, diém ¢ khoan 1 Diéu 35, diém a khoan 1 Diéu
39, khodn 1 Diéu 92, khoan 1 Diéu 227, khodn 1 Diéu 228 va khoan 1 diéu 273
ctia BO luat td tung dan sy nam 2015;

Can ci khoan 3 Diéu 27 Phép 1€nh &n phi 1¢ phi Toa an nam 2009; Luat
Thi hanh an dan su;

Tuyén xur:

1. Khong chap nhan yéu cau khéi kién ciia ba Pinh Thi My T vé viéc yéu
cau Trung Tam Vin héa Quan M tra tién thu nhdp ting thém cta cac thang tir
thang 1/2014 dén thang 9/2014 14 15.830.000 dong.

2. Ba Dinh Thi My T phai chiu an phi dan sy so tham 1a 474.000 dong
dugc trir vao sO tién tam mg an phi d ndp theo bién lai thu tién tam g 4n phi
s6 0005290 ngay 12/10/2015 ctua Chi cuc Thi hanh an dan sy Quan M la
450.000 dong. Ba T con phai nop thém la 24.900 dong.

Ngoai ra an so thdm con tuyén quyén khang céo cua hai bén duong su
theo quy dinh cua phap luat.

Ngay 13/10/2017 ba Binh Thi My T ndp don khang cdo toan bd ban an
so tham. Ba T khong dong ¥ v6i nhan dinh ciia Toa 4n nhan dan Quan M ba cho
vi viéc phan phdi thu nhap ting thém cho ngudi lao ddng can ctr theo Nghi dinh
43 cua Thu tuong Chinh phu, nhitng nguoi lao dong phai dugc tra luong tang
thém theo thyc té thoi gian lam viéc.

Tai phién toa phuc tham:

Ba Pinh Thi My T yéu ciu stra an so thim chap nhan yéu cau cta ba doi
Trung tdm Vin héa Quan M phai thanh toan 40% tién thu nhap ting thém con
lai cho ba, theo ba néu can cr Quy ché chi tiéu ndi bo nam 2014 khong thanh
toan cho ba khi ba xin nghi viéc 1a bat cong, khong phu hop véi quy dinh tai
Nghi dinh 43 cua chinh phu, ba cho Trung tam c6 phan biét trong lao dong bién
ché va lao dong ky hop dong Ba yéu cau duoc thanh toan 1a 15.830.000 dong.

Dai dién Vién kiém sat nhan dan Thanh phd H6 Chi Minh phat bleu
qua trinh tuan theo phap luat ciia Hoi dong xét xir, ciia nhitng nguoi tham gia t6
tung trong giai doan xét xtr phuc tham tuan theo dung quy dinh cia B luat tb
tung dan sy nam 2015. V& hinh thirc: Pon khang co ciia nguyén don ndp diing
han luat dinh nén hop I¢. Vé noi dung: Can cuir Nghi dinh 43 cta Chinh phu,
Quyét dinh 6458 ctua Uy ban nhian dan Thanh phd H6 Chi Minh. Piéu 9 cia
Quy ché Chi tiéu ndi bo ctia Trung tim Vian hoa Quan M trong nim 2014 va cin
cu bang lvong da chi thu nhap tang thém cta Trung tdm Van hoa Quan M ndp



thi phan 40% thu nhap ting thém ma ba T cho 1 Trung tim chua chi tra cho ba
1a khong dung vi theo quy ché ngudi lao dong xin nghi viéc khong duoc huong,
phan thu nhap ting thém 60% thi Trung tam da quyét toan roi cho nén yéu cau
ciia ba T 1a khong c6 co s¢ dé chap nhan. Bé nghi khong chdp nhan yéu cau
khang cdo ctia ba T, giit nguyén quyét dinh ctia ban an so tham .

NHAN PINH CUA TOA AN:

Can cur vao céc tai li€u co trong hd so vu an, dugc tham tra cac chung c
tai phién toa, can cu két qua tranh luan tai phién toa, Ho1 déng xét xur nhan
dinh:

[1]Vé hinh thtc: Pon khang cdo cia nguyén don ba Pinh Thi My T ndp
don va ndp tam Ung an phi trong thoi han luat dinh, thyc hién theo ding quy
dinh tai Piéu 272, Diéu 273 B6 luat td tung din sy nim 2015 nén dugc chap
nhan don khang cdo hop 1€.

[2] V& noi dung: Giira ba T va Trung tdm c6 ky hop dong lao dong khong
xac dinh thoi han tir thang 4/2003, ngay 26/9/2014 ba T xin nghi viéc tai Trung
tam dé di hoc 16p dao dién san khau hé chinh quy. Trung tAm d3 giai quyét cac
ché do cho ba T 1a tra tro cAp 3 thang luong cho ba T nhung chua giai quyét tién
thu nhép ting thém tir thang 01/2014 dén thang 9/2014 ba T yéu cau Trung tim
thanh toan 1a 15.830.000 déng. Trung tam khong ddng ¥ cho 1a trudng hop cua
ba T lam tai Trung tam tir thang 04/2003 dén thang 9/2014 theo hop dong lao
dong khong xac dinh thoi han, khi dong ¥ cho nghi viéc theo don xin nghi viéc
ctiia ba T ngay 26/9/2014 Trung tim di quyét toan tién thu nhép ting thém, theo
quy ché chi tiéu ndi bo trong nam can bd vién chirc nghi viée thi quyét toan so
lwong ting thém di tam ung trén, do vy Trung tim khong ddng ¥ véi yéu cau
thanh toan khoan thu nhap tang thém trong 9 thang nam 2014 cta ba T.

[3] Xét thay: Theo quyét dinh 6458/QD-UB.NCVX ngay 01/9/1995 cua
Uy ban nhan dan Thanh phé Ho Chi Minh vé viéc thanh 1ap Trung tim Vian hoa
Quan M thi Trung tdm Van hoéa Quan M la don vi su nghiép c6 thu, hach toan
thu bu chi, ¢6 tu cach phap nhan c6 con dau riéng va dugc mé tai khoan tai
Ngan hang. Do do, c6 quyén tw chu, tu chiu trach nhiém vé thuc hién nhiém vy,
t6 chirc b may, bién ché va tai chinh cua Trung tdim duoc thuc hién theo quy
dinh tai Nghi dinh 43/2006/ND-CP ngay 25/4/2006 ctia Chinh phu quy dinh
quyén tu chu, tu chiu trach nhiém vé thuc hién nhiém vy, to chic bd may, bién
ché va tai chinh dbi v6i don vi sy nghiép cong lap.

[4] Theo quy dinh tai diém a khoan 2 Diéu 18 va khoan 1 Piéu 19 cua
Nghi dinh 43 ¢ trén thi don vi duoc tu bao dam chi phi hoat dong duoc quyét
dinh tong murc thu nhép trong ndm cho nguoi lao dong sau khi da trich lap cac
quy phét trién hoat dong su nghiép; hang nim sau khi trang trai cac khoan chi
phi, ndp thué va cac khoan ndp khac theo quy dinh, phan chénh 1éch thu 16n
hon chi (neu cO) don vi dugc str dung theo trinh ty sau: Péi voi don vi tu dam
bao chi phi hoat dong (i) trich tdi thiéu 25% l1ap Quy phat trién hoat dong su
nghiép, (i1) trd thu nhdp tang thém cho nguoi lao dong, (ii1) trich 1ap quy khen



thuong, quy phuc loi, quy du phong 6n dinh thu nhap, muc tra thu nhap ting
thém, trich 14p cac quy do thu trudng don vi quyét dinh theo quy ché chi tiéu
noi bd cua don vi.

[5] Can ctir Nghi dinh 43 ¢ trén thi Trung tdim Van hoa Quan M la don vi
tu dam bao chi phi hoat dong duoc quyét dinh tong mic thu nhap trong nim
cho ngudi lao dong, viéc trich 1ap cac quy va tra mac thu nhap ting thém tai
Trung tdm s& do thu truéng don vi quyét dinh tirc 1a giam déc Trung tam van
héa Quan M quyét dinh.

[6] Ngoai ra, Trung tim c6 Quy ché chi tiéu ndi bé dugce ban hanh kém
theo Quyét dinh sb 08 ngay 05/2/2014, & DPiéu 9 Quy ché quy dinh: Néu trong
nam can bg vién chirc nghi viéc sé dwege quyét todn lwong ting thém da tam
ng; cdn bé vién chire chuyén céng tdc thi lrong tang thém tinh dit néu cudi
nam can doi dwoc soé tién da tam ‘ung va ding thoi gian chuyén qua don vi khdc.
Ba T thudc truong hop ky hop dong lao dong khong xac dinh thoi han va ba xin
nghi viéc chir khong thudce bién ché ctia Trung tdm, hodc chuyén cong tac khac.
Trung tdm di quyét toan luong ting thém cua ba T vao thang 9/2014 va cin cir
vao Quy ché chi tiéu ndi bo nim 2014 & trén thi ba T khong dugc hudng mirc
lwong 40% con lai ctia ndm 2014 nhu yéu cau cua ba. Con trudng hop cia éng
Vii Hong D va 6ng Tran Cong T 1a trudng hop chuyén cong tic sang don vi
khac khong thudc trudng hop nghi viée nén theo Quy ché chi tiéu nodi bo thi ho
dugc huong 40% murc thu nhap tang thém trong nam. Do vay, an so tham xir
khong chp nhan yéu cu ctia ba T doi Trung tdm phai thanh toan 40% thu nhap
tang thém tr thang 01/2014 dén thang 9/2014 13 ¢6 co s¢ dé khong chap nhan
yéu cau ciia ba T 1a dung nén quyét dinh cua ban an so thdm duoc giit nguyén.

Vé an phi: Lao dong so tham, an so thim tinh diing nén dugc gilr nguyén.

V& an phi lao dong phuc thim: Do giir nguyén ban 4n so thAm nén ba T 1a
bén khang cdo phai chiu an phi phiic tham 14 300.000 dong

Vi céc [€ trén:

QUYET PINH

Cin cir Khoan 1 Piéu 308 Bo luat té tung dan sy ndm 2015

Can ¢t Diéu 90, 93, 95 va 96 Bo luat Lao dong

Can ct Nghi dinh 43/2006/ND-CP ngay 25/4/2006 ctia Chinh phu quy
dinh quyén tw chu, tu chiu trach nhiém vé thuc hién nhiém vy, to chic bd may,
bién ché va tai chinh ddi véi don vi sy nghiép cong 1ap.

Can ¢t Khoan 3 Diéu 27 Phép 1énh an phi, I¢ phi Toa an nam 2009;

Can ct Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé
muec thu, mién, giam, thu, ndp quan 1y va str dung an phi va 1é phi Toa an.

Tuyén xu:

Khong chap nhan yéu cau khang cdo ctia ba Binh Thi My T

Giit nguyén ban an lao dong so tham;



1. Khong chap nhan yéu cau khdi kién ciia ba Pinh Thi My T vé viéc yéu
cau Trung tAm Vin héa Quin M tra tién thu nhip ting thém cua cac thang tir
thang 01/2014 dén thang 9/2014 1a 15.830.000 dong.

2. An phi lao déng so thim ba Binh Thi My T phai chiu 13 474.000 dong
(bbn trim bay muoi bén triéu dong) duogc trir vao sé tién tam Gmg an phi da nop
theo bién lai thu tién tam Gng 4n phi s6 0005290 ngay 12/10/2015 cua Chi cuc
Thi hanh an dan sy Quan M 13 450.000 dong (b6n trim nim muoi nghin dong).
Ba T con phai ndp thém 1a 24.900 dong (hai muoi bon nghin chin trim déng)

An phi lao dong phuc tham: 'ba Binh Thi My T phai chiu 300.000 dong (ba
tram nghin ddng) dugc trir vao sb tién tam “ung an phi 300.000 dong (ba tram
nghin dong) ba T d& ndp theo bién lai thu s6 0022253 ngay 07/11/2017 ciia Chi
cuc Thi hanh an dan sy Quan M.

3. Trl zag hzp quyegwah w zu thi hash theo Diefi 2 Luajf thi harh an
dah sl uthr ngl z+w zu thi hanh an dah sl ungl z+ phai thi harh an dah sl uco
quyeh thoa thuapn thi hasrh an, quyehf yeh cafi thi hash an, tl mguyep thi harh
an hoaq bxcl zfig cheghi hash an theo quy wah taucac Diefi 6, 7 va9 Luaf
thi hash an dah sl uthz+hiep thi hagh an w zu thl u hiep theo quy wah tan
Diefi 30 luaj thi hanh an dah sl u

Ban 4n phiic thim c6 hiéu luc phéap ludt ké tir ngay tuyén an.
Noi nhin: TM. HOI PONG PHUC THAM
- Toa 4n nhan dan dan Téi cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai Tp.HCM,;
- VKS nhén dan cap cao tai Tp.HCM
- VKS nhén dan Tp.HCM;
- Toa an nhan dan Quén M;
- Chi cuc THADS Quén M;
- Buong su;
- Luu HS, VP. Phan Thij Lién






